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COPYRIGHT LAW REVISION

TUESDAY, JULY 31, 1973

U.S. Senate,
Subcommittee on Patents, Trademarks and Copyrights

or THE Committee on the Judiciary,
Washington^ D.C.

The committee met, pursuant to notice, at 10:05 a.m., in room 1114,
Dirksen Senate Office Building, Senator John L. McClellan presiding.

Present : Senator McClellan [presiding], Burdick, Fong,
Also present : Thomas C. Brennan, chief counsel.

Senator McClellan. The committee will come to order. I under-
stand other members of the committee may be present later but we
will not wait on them. We will begin.
We are so occupied with our duties today, they are so voluminous

and so burdensome, Senators just can't be everywhere they should be
and all places they should be. Time just does not permit it. I am sup-

posed to be in an appropriation conference this morning over in the

House; I could not do that; I had to leave my proxy. So we will just
have to proceed and take up the time we have allotted to this today
and tomorrow whether others can attend or not.

The Chair would like to make this brief, opening statement.

The subcommittee today is reopening the hearings on legislation
for general revision of the copyright law, S. 1361.

Some commentators in recent years have expressed concern that the

Congress has too frequently yielded the initiative in legislative matters
to the executive branch of the Government.
The legislation that is before us today is exclusively the work product

of the legislative branch of the Government and despite the many
other pressing demands upon the time of the Members of Congress,
T think if, is appropriate that we now undertake to process the pending
bill which incorporates a copyright revision program.
The subcommittee has previously held 17 days of hearings on copy-

right revision, during which time we received testimony from approxi-
mately 150 witnesses. A number of public and staff conferences were
held subsequent to the earlier hearings.
So now without objection, the Chair directs that the previous hear-

ings on S. 1006 of the 89th Congress and S. 597 of the 90th Congress
be incorporated by reference as part of the proceedings on S. 1361.
Action on copyright legislation has been necessarily delayed await-

ing a resolution of several issues, most notably the formulation by the
Federal Communications Commission of a new cable television regula-
tory scheme. This has now been accomplished through the able leader-

ship of Chairman Dean Burch.
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Now today and tomorrow we will hear testimony of witnesses on
selected copyright issues, concerning which there have been develop-
ments since the previous hearings. There are a number of other con-

troversial issues in this legislation and these will be further reviewed

by the subcommittee as the bill is processed.
Mr. Counsel, do you have any statement before we proceed?
Mr. Brennan. Yes, I do, Mr. Chairman. I request at this time that

the notice of this hearing to be followed by the text of the bill, S. 1361,

be printed in the record.

Senator MoClellan. The notice of the hearing and a copy of S. 1361,
the bill under consideration will be printed in the record at this point.

[The notice of the hearing and a copy of the bill, S. 1361, follow :]

[Congressional Record—Senate, July 10, 1973]

Notice of Heakings on S. 1361

Mr. McClellan. Mr. President, as chairman of the Subcommittee on Patents,
Trademarks and Copyrights I previously announced that the subcoanmittee would

reopen the hearings on legislation for the general revision of the copyright law,
S. 1361, to receive additional testimony on selected issues.

The dates and issues of the hearings are as follows : July 31, morning—library

photocopying ; July 31, afternoon—general educational exemptions ; August 1,

morning—cable television royalty schedule ; August 1, afternoon—carriage of

sporting events by cable television, and August 1, afternoon—religious broad-

casting exemption.
The hearings will commence each day at 10 a.m. and 2 p.m. in room 1114 of the

Dirksen Senate Office Building.
The subcommittee will allocate time to the principal representatives of the

various points of view on each issue. Those who cannot be accommodated during
the hearings may submit written statements for inclusion in the record.
Those who desire additional information should contact the staff of the sub-

committee at 225-2268.



93d congress
1st Session

S. 1361

IN THE SENATE OF THE UNITED STATES

March 26, 1973

Mr. McClellan introduced the following bill; which was read twice and
referred to the Committee on the Judiciary

A BILL
For the general revision of the Copyright Law, title 17 of the United States

Code, and for other purposes.

1 Be it enacted hy the Senate and House of Representatives of the

2 United States of America in Congress assemhled^

3 TITLE I—GENERAL REVISION OF COPYRIGHT LAW
4 Sec. 101. Title 17 of the United States Code, entitled "Copyrights,"

5 is hereby amended in its entirety to read as follows :

6 TITLE 17—COPYRIGHTS
Chapteb Sec.

1. Subject Mattes and Scope of Coptbioht 101
2. Copybight Ownership and Transfek 201
3. DtTEATlON OF COPTBIQHT 301
4. CIoptbight Notice, Deposit, and Rbqistration 401
5. Coptbioht Infbinoement and Remedies 601

8. Mantjfaotcbino Requirement and Importation 601
7. Coptright Office 701
8. Copyright Rotaltt Tribunal 801

7 Chapter 1.—SUBJECT MATTER AND SCOPE OF COPYRIGHT
Sec.

101. Definitions.

102. Subject matter of copyright : In general.

103. Subject matters of copyright : Compilations and derivative works.

104. Subject matter of copyright : National origin.

105. Subject matter of copyright: United States Government works.
106. Exclusive rights in copyrighted works.

107. Limitations on exclusive rights : Fair use.

108. Limitations on exclusive rights : Reproduction by libraries and archives.
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1 TITLE 17—COPYRIGHTS—Continued
2 Chapter 1.—SUBJECT MATTER AND SCOPE OF
3 COPYRIGHT—Continued

Sea
109. Limitattons on exclusive rights: Effect of transfer of particular copy or

phonorecord.
110. Limitations on exclusive rights: Exemption of certain performances and

displays.

111. Limitations on exclusive rights : Secondary transmissions.

112. Limitations on exclusive rights : Ephemeral recordings.

113. Scope of exclusive rights in pictorial, graphic, and sculptural works.

114. Scope of exclusive rights in sound recordings.

115. Scope of exclusive rights in nondramatic musical works : Compulsory license

for making and distributing phonorecords.

116. Scope of exclusive rights in nondramatic musical works and sound record-

ings : Public performances by means of coinoperated phonorecord players.

117. Scope of exclusive rights : Use in conjunction with computers and similar

information systems.

4 §101. Definitions

5 As used in this title, the following terms and their variant forms

6 mean the following :

7 An "anonymous work" is a work on the copies or phonorecords

8 of which no natural person is identified as author.

9 "Audiovisual works" are works that consist of a series of related

10 images which are intrinsically intended to be shown by the use of

11 machines or devices such as projectors, viewers, or electronic

12 equipment, together with accompanying sounds, if any, regardless

13 of the nature of the material objects, such as films or tapes, in

14 which the works are embodied.

15 The "best edition" of a work is the edition, published in the

16 United States at any time before the date of deposit, that the Li-

17 brary of Congress determines to be most suitable for its purposes.

18 A person's "children" are his immediate, offspring, whether

19
legitimate or not, and any children legally adopted by him.

20 A "collective work" is a work, such as a periodical issue, an-

21
thology, or encyclopedia, in which a number of contributions,

22
constituting separate and independent works in themselves, are

23 assembled into a collective whole.

24 A "compilation" is a work formed by the collection and assem-

25 bling of pre-existing materials or of data that are selected, coordi-

26 nated, or arranged in such a way that the resulting work as a

27 whole constitutes an original work of authorship. The term "com-

28 pilation" includes collective works.

29 "Copies" are material objects, other than phonorecords, in which

30 a work is fixed by any method now known or later developed, and

31 from which the work can be perceived, reproduced, or otherwise

32 communicated, either directly or with the aid of a machine or
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1 device. The term "copies" includes the material object, other than

2 a phonorecord, in which the work is first fixed.

3 "Copyright owner," with respect to any one of the exclusive

4 rights comprised in a copyright, refers to the owner of that par-

5 ticular right.

6, A work is "created" when it is fixed in a copy or phonorecord

7 for the first time
;
where a work is prepared over a period of time,

8 the portion of it that has been fixed at any particular time con-

9 stitutes the work as of that time, and where the work has been

10 prepared in different versions, each version constitutes a separate

11 work.

12 A "derivative work" is a work based upon one or more pre-

13 existing works, such as a translation, musical arrangement, dram-

14 atization, fictionalization, motion picture version, sound record-

15 ing, art reproduction, abridgment, condensation, or any other

16 form in which a work may be recast, transformed, or adapted. A
17 work consisting of editorial revisions, annotations, elaborations,

18 or other modifications which, as a whole, represent an original

19 work of authorship, is a "derivative work."

20 A "device," "machine," or "process" is one now known or later

21 developed.

22 To "display" a work means to show a copy of it, either directly

23 or by means of a film, slide, television image, or any other device

24 or process or, in the case of a motion picture or other audiovisual

25 work, to show individual images nonsequentially.

26 A work is "fixed" in a tangible medium of expression when its

27 embodiment in a copy or phonorecord, by or under the authority

28 of the author, is sufficiently permanent or stable to permit it to

29 be perceived, reproduced, or otherwise communicated for a period

30 of more than transitory duration. A work consisting of sounds,

31 images, or both, that are being transmitted, is "fixed" for pur-

32 poses of this title if a fixation of the work is being made simultane-

33 ously with its transmission.

34 The terms "including" and "such as" are illustrative and not

35 limitative.

36 A "joint work" is a work prepared by two or more authors

37 with the intention that their contributions be merged into insepa-

38 rable or interdependent parts of a unitary whole.

39 "Literary works" are works other than audiovisual works,

40 expressed in words, numbers, or other verbal or numerical sym-



4

1 bols or indicia, regardless of the nature of the material objects,

2 such as books, periodicals, manuscripts, phonorecords, or film, in

3 which they are embodied.

4 A transmitting organization's "local service area" is defined

5 in accordance with the provisions of section 111(f) (2) (C).

6 "Motion pictures" are audiovisual works consisting of a series

7 of related images which, when shown in succession, impart an

8 impression of motion, together with accompanying sounds, if any.

9 To "perform" a work means to recite, render, play, dance, or

10 act it, either directly or by means of any device or process or, in

11 the case of a motion picture or other audiovisual work, to show its

12 images in any sequence or to make the sounds accompanying it

13
audible, and, in the case of a sound recording, to make audible

1* the sounds fixed in it.

15 "Phonorecords" are material objects in which sounds other than

1^ those accompanying a motion picture or other audiovisual work,

1 ' are fixed by any method now known or later developed, and from

1^ which the sounds can be perceived, reproduced, or otherwise com-

municated, either directly or with the aid of a machine or device.

The term "phonorecords" includes the material object in which

21 the sounds are first fixed.

22 "Pictorial, graphic, and sculptural works" include two-dimen-

23 sional and three-dimensional works of fine, graphic, and applied

24 art, photographs, prints and art reproductions, maps, globes,

25 charts, plans, diagrams, and models.

26 A "pseudonymous work" is a work on the copies or phono-

27 records, of which the author is identified under a fictitious name.

28 "Publication" is the distribution of copies or photorecords of a

29 work to the public by sale or other transfer of ownership, or by

30
rental, lease, or lending. The offering to distribute copies or

31 phonorecords to a group of persons for purposes of further dis-

32 tribution, public performance, or public display, constitutes

33
publication.

34 To perform or display a work "publicly" means :

35
(1) to perform or display it at a place open to the public or

^^ at any place where a substantial number of persons outside

3< of a normal circle of a family and its social acquaintances is

•^8
gathered ;

39
(2) to transmit or otherwise communicate a performance

40 or display of the work to a place specified by clause (1) or to

19

20
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1 the public, by means of any device or process, whether the

2 members of the public capable of receiving the performance

3 or display receive it in the same place or in separate places

4 and at the same time or at different times.

5 "Sound recordings" are works that result from the fixation of

6 a series of musical, spoken, or other sounds, but not including the

7 sounds accompanying a motion picture or other audiovisual work,

8
regardless of the nature of the material objects, such as disks,

9
tapes, or other phonorecords, in which they ar& embodied.

10 "State" includes the District of Columbia and the Common-
11 wealth of Puerto Rico, and any territories to which this title is

12 made applicable by an act of Congress.

13 A "transfer of copyright ownership" is an assignment, mort-

is
gage, exclusive license, or any other conveyance, alienation, or

15
hypothecation of a copyright or of any of the exclusive rights

1"
comprised in a copyright, whether or not it is limited in time or

1'
place of effect, but not including a nonexclusive license.

18 A "transmission program" is a body of material that, as an

19
aggregate, has been produced for the sole purpose of transmission

20 to the public in sequence and as a unit.

21 To "transmit" a performance or display is to communicate it by
22

any device or process whereby images or sounds are received

23
beyond the place from which they are sent.

2* The "United States," when used in a geographical sense, com-

25
prises the several States, the District of Columbia and the Com-

26 monwealth of Puerto Rico, and the organized territories under

27 the jurisdiction of the United States Government.

28 A "useful article" is an article having an intrinsic utilitarian

29 function that is not merely to portray the appearance of the

30 article or to convey information. An article that is normally a part

31 of a useful article is considered a "useful article."

The author's "widow" or "widower" is the author's surviving

spouse under the law of his domicile at the time of his death,

34 whether or not the spouse has later remarried.

35 A "work of the United States Government" is a work prepared
36

by an officer or employee of the United States Government as part

37 of his official duties.

38 A "work made for hire" is :

39
(1) a work prepared by an employee within the scope of

40
his.employment ;

or

32

33
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6

1 (2) a work specially ordered or commissioned for use as

2 a contribution to a collective work, as a part of a motion pic-

3 ture or other audiovisual work, as a translation, as a supple-

4 mentary work, as a compilation, as an instructional text, as

5 a test, as answer material for a test, as a photographic or

6 other portrait of one or more persons, or as an atlas, if the

7 parties expressly agree in a written instrument signed by

8 them that the work shall be considered a work made for hire.

9 A '^supplementary work" is a work prepared for publication

10 as a secondary adjunct to a work by another author for the

11 purpose of introducing, concluding, illustrating, explaining,

12 revising, commenting upon, or assisting in the use of the other

13 work, such as forewords, afterwords, pictorial illustrations,

14 maps, charts, tables, editorial notes, musical arrangements,

15 answer material for tests, bibliographies, appendixes, and

16 indexes. An "instructional text" is a literary, pictorial, or

17 graphic work prepared for publication with the purpose of

18 use in systematic instructional activities.

19 §102. Subject matter of copyright : In general

20 (a) Copyright protection subsists, in accordance with this title, in

21 original works of authoi-ship fixed in any tangible medium of expres-

22 sion, now known or later developed, from which they can be perceived,

23 reproduced, or otherwise communicated, either directly or with the aid

24 of a machine or device. Works of authorship include the following

25 categories :

26 ( 1 ) literary works ;

27 (2) musical works, including any accompanying words;

28 (3) dramatic works, including any accompanying music;

29 (4) pantomimes and choreographic works ;

30 (5) pictorial, graphic, and sculptural works ;

31 (6) motion pictures and other audiovisual works
;

32 (7) sound recordings.

33 (b) In no case does copyright protection for an original work of

34 authorship extend to any idea, plan, procedure, process, system,

35 method of operation, concept, principle, or discovery, regardless of the

36 form in which it is described, explained, illustrated, or embodied in such

37 work.

SS § 103. Subject matter of copyright : Compilations and derivative

39 works

40 (a) The subject matter of copyright as specified by section 102 in-
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1 eludes compilations and derivative works, but protection for a work

2 employing pre-existing material in which copyright subsists does not

3 extend to any part of the work in which such material has been used

4 unlawfully.

5 (b) The copyright in a compilation or derivative work extends

6 only to the material contributed by the author of such work, as dis-

7 tinguished from the pre-existing material employed in the work,

8 and does not imply any exclusive right in the pre-existing material.

9 The copyright in such work is independent of, and does not affect

10 or enlarge the scope, duration, ownership, or subsistence of, any copy-

11 right protection in the pre-existing material.

12 § 104. Subject matter of copyright : National origin

13 (a) Unpublished Works.—^The works specified by sections 102 and

14 103, while unpublished, are subject to pi-otection under this title with-

16 out regard to the nationality or domicile of the author.

16 (b) Published Works.—The works specified by sections 102 and

17 103, when published, are subject to protection under this title if—
18 (1) on the date of first publication, one or more of the authors

19 is a national or domiciliary of the United States, or is a national,

20 domiciliary, or sovereign authority of a foreign nation that is a

21 party to a copyright treaty to which the United States is also a

22 party ;
or

23 (2) the work is first published in the United States or in a for-

24 eign nation that, on the date of first publication, is a party to the

25 Universal Copyright Convention of 1952 ; or

26 (3) the work is first published by the United Nations or any

27 of its specialized agencies, or by the Organization of American

28 States
;
or

29 (4) the work comes within the scope of a Presidential procla-

30 mation. Whenever the President finds that a particular foreign

31 nation extends, to works by authors who are nationals or domicili-

32 aries of the United States or to works that are first published in

33 the United States, copyright protection on substantially the same

34 basis as that on which the foreign nation extends protection to

35 works of its own nationals and domiciliaries and works first pub-

36 lished in that nation, he may by proclamation extend protection

37 under this title to works of which one or more of the authors is,

38 on the date of first publication, a national, domiciliary, or sov-

39 ereign authority of that nation, or which was first published in

40 that nation. The President may revise, suspend, or revoke any
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1 such proclamation or impose any conditions or limitations on

2 protection under a proclamation.

3 §105. Subject matter of copyright: United States Government

4 works

5 Copyright protection under this title is not available for any work

6 of the United States Government, but the United States Government

7 is not precluded from receiving and holding copyrights transferred

8 to it by assignment, bequest, or otherwise.

9 § 106. Exclusive rights in copyrighted works

10 Subject to sections 107 through 117, the owner of copyright under

11 this title has the exclusive rights to do and to authorize any of the

12 following :

13 (1) to reproduce the copyrighted work in copies or phono-

1* records ;

15 (2) to prepare derivative works based upon the copyrighted

16 work
;

17
(3) to distribute copies or phonorecords of the copyrighted

18 work to the public by sale or other transfer of ownership, or by

19
rental, lease, or lending ;

20
(4) in the case of literary, musical, dramatic, and choreographic

21 works, pantomimes, motion pictures and other audiovisual works,

22 and sound recordings, to perform the copyrighted work publicly ;

23
(5) in the case of literary, musical, dramatic and choreographic

24 works, pantomimes, and pictorial, graphic, or sculptural works,

25 including the individual images of a motion picture or other

26 audiovisual work, to display the copyrighted work publicly.

27 § 107. Limitations on exclusive rights : Fair use

28 Notwithstanding the provisions of section 106, the fair use of a

29 copyrighted work, including such use by reproduction in copies or

30 phonorecords or by any other means specified by that section, for pur-

31 poses such as criticism, comment, news reporting, teaching, scholar-

32
ship, or research, is not an infringement of copyright. In determining

33 whether the use made of a work in any particular case is a fair use

34 the factors to be considered shall include :

35 (1) the purpose and character of the use
;

36
( 2 )

the nature of the copyrighted work ;

37 (3) the amount and substantiality of the portion used in re-

38 lation to the copyrighted work as a whole ;
and

39 (4) the effect of the use upon the potential market for or value

40 of the copyrighted work.
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1 § 108. Limitations on exclusive rights : Reproduction by libraries

2 and archives

3 (a) Notwithstanding the provisions of section 106, it is not an in-

4 fringement of copyright for a library or archives, or any of its em-

6 ployees acting within the scope of their employment, to reproduce no

6 more than one copy or phonorecord of a work, or distribute such copy

7 or phonorecord, under the conditions specified by this section and if :

8 (1) The reproduction or distribution is made without any pur-

9 pose of direct or indirect commercial advantage ;
and

10 (2) ThecoUectionsof the library or archives are (i) open to the

11 public, or (ii) available not only to researchers affiliated with the

12 library or archives or with the institution of which it is a part, but

13 also to other persons doing research in a specialized field,

14 (b) The rights of reproduction and distribution under this section

15 apply to a copy or phonorecord of an unpublished work duplicated in

16 facsimile form solely for purposes of preservation and security or for

17 deposit for research use in another library or archives of the type de-

18 scribed by clause (2) of subsection (a), if the copy or phonorecord

19 reproduced is currently in the collections of the library or archives.

20 (c) The right of reproduction under this section applies to a copy

21 or phonorecord of a published work duplicated in facsimile form solely

22 for the purpose; of replacement of a copy or phonorecord that is dam-

23 aged, deteriorating, lost, or stolen, if the library or archives has, after

24 a reasonable effort, determined that an unused replacement cannot be

25 obtained at a normal price from commonly-known trade sources in the

26 United States, including authorized reproducing services.

27 (d) The rights of reproduction and distribution under this section

28 apply to a copy of a work, other than a musical work, a pictorial,

29 graphic or sculptural work, or a motion picture or other audio-visual

30 work, made at the request of a user of the collections of the library or

31 archives, including a user who makes his request through another

32 library or archives, if :

33 (1) The user has established to the satisfaction of the library

34 or archives that an unused copy cannot be obtained at a normal

36 price from commonly known trade sources in the United States,

36 including authorized reproducing services
;

S'^ (2) The copy becomes the property of the user, and the library

38 or archives has had no notice that the copy would be used for any

purpose other than private study, scholarship, or research
;
and39

40 (3) The library or archives displays prominently, at the place

20-344 O - 73 - 2
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1 where orders are accepted, and includes on its order form, a warn-

2 ing of copyright in accordance with requirements that the Register

3 of Copyrights shall prescribe by regulation.

4 (e) Nothing in this section—
5 ( 1 ) shall be construed to impose liability for copyright infringe-

6 ment upon a library or archives or its employees for the unsuper-

7 vised use of reproducing equipment located on its premises,

8 provided that such equipment displays a notice that the making

9 of a copy may be subject to the copyright law ;

10 (2) excuses a person who uses such reproducing equipment or

11 who requests a copy under subsection (d) from liability for copy-

12 right infringement for any such act, or for any later use of such

13 copy, if it exceeds fair use as provided by section 107 ;

14 (3) in any way affects the right of fair use as provided by

15 section 107, or any contractual obligations assumed by the library

16 or archives when it obtained a copy or phonorecord of the work

17 for its collections.

18 (f) The rights of reproducing or distributing "no more than one

19 copy or phonorecord" in accordance with this section extend to the iso-

20 lated and unrelated reproduction or distribution of a single copy or

21 phonorecord of the same work on separate occasions, but do not extend

22 to cases where the library or archives, or its employee, is aware or has

23 substantial reason to believe that it is engaging in the related or

24 concerted reproduction or distribution of multiple copies or phono-

25 records of the same work, whether on one occasion or over a period of

26 time, and whether intended for aggregate use by one individual or

27 for separate use by the individual members of a group.

28 §109. Limitations on exclusive rights: Effect of transfer of par-

29 ticular copy or phonorecord

30 (a) Notwithstanding the provisions of section 106 (3) ,
the owner of

31 a particular copy or phonorecord lawfully made under this title, or any

32 person authorized by him, is entitled, without the authority of the

33 copyright owner, to sell or otherwise dispose of the possession of that

34 copy or phonorecord.

35 (b) Nothwithstanding the provisions of section 106(5), the owner

36 of a particular copy lawfully made under this title, or any person

37 authorized by him, is entitled, without the authority of the copyright

38 owner, to display that copy publicly, either directly or by the projec-

39 tion of no more than one image at a time, to viewers present at the

40 place where the copy is located.
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1 (c) The privileges prescribed by subsections (a) and (b) do not,

2 unless authorized by the copyright owner, extend to any person who

3 has acquired possession of the copy or phonorecord from the copy-

^ right owner, by rental, lease, loan, or otherwise, without acquiring

5 ownership of it.

6 §110. Limitations on exclusive rights: Exemption of certain per-

7 formances and displays

3 Notwithstanding the provisions of section 106, the following are not

9 infringements of copyright :

10 (1) performance or display of a work by instructors or pupils

11 in the course of face-to-face teaching activities of a nonprofit edu-

12 cational institution, in a classroom or similar place devoted to

13 instruction, unless, in the case of a motion picture or other audio-

14 visual work, the performance, or the display of individual images,

15 is given by means of a copy that was not lawfully made under this

16 title and that the person responsible for the performance knew or

17 had reason to believe was not lawfully made ;

18 (2) performance of a nondramatic literary or musical work or

19 of a sound recording, or display of a work, by or in the course of a

20 transmission, if :

21 (A) the performance or display is a regular part of the

22 systematic instructional activities of a governmental body or

23 a nonprofit educational institution
;
and

24 (B) the performance or display is directly related and of

25 material assistance to the teaching content of the transmis-

26 sion; and

27 (C ) the transmission is made primarily for :

28 (i) reception in classrooms or similar places normally

29 devoted to instruction, or

30 (ii) reception by persons to whom the transmission is

31 directed because their disabilities or other special circum-

32 stances prevent their attendance in classrooms or similar

33 places normally devoted to instruction, or

34 (iii) reception by officers or employees of govem-

35 mental bodies as a part of their official duties or employ-

36 ment
;

37 (3) performance of a nondramatic literary or musical work

38 or of a dramatico-musical work of a religious nature, or of a sound

39 recording, or display of a work, in the course of services at a

40 place of worship or other religious assembly ;
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1 (4) performance of a nondramatic literary or musical work or

2 of a soimd recording, otherwise than in a transmission to the pub-

3 lie, without any purpose of direct or indirect commercial advan-

4 tage and without payment of any fee or other compensation for

5 the performance to any of its performers, promoters, or orga-

6 nizers, if:

7 (A) there is no direct or indirect admission charge, or

8 (B) the proceeds, after deducting the reasonable costs of

9 producing the performance, are used exclusively for educa-

10 tional, religious, or charitable purposes and not for private

11 financial gain, except where the copyright owner has served

12 notice of his objections to the performance imder the follow-

13 ing conditions :

14 (i) The notice shall be in writing and signed by the

15 copyright owner or his duly authorized agent; and

16 (ii) The notice shall be served on the person respon-

17 sible for the performance at least seven days before the

18 date of the performance, and shall state the reasons for

19 his objections ;
and

20 (iii) The notice shall comply, in form, content, and

21 manner of service, with requirements that the Register

22 of Copyrights shall prescribe by regulation ;

23 (5) communication of a transmission embodying a performance

24 or display of a work by the public reception of the transmission

25 on a single receiving apparatus of a kind commonly used in pri-

26 vate homes, unless :

27 (A) a direct charge is made to see or hear the transmis-

28 sion ;
or

29 (B) the transmission thus received is further transmitted

30 to the public;

31 (6) performance of a nondramatic musical work or of a sound

32 recording in the course of an annual agricultural or horticultural

33 fair or exhibition conducted by a governmental body or a non-

34 profit agricultural or horticultural organization ;

35 (7) performance of a nondramatic musical work or of a sound

36 recording by a vending establishment open to the public at large

37 without any direct or indirect admission charge, where the sole

38 purpose of the performance is to promote the retail sale of copies

39 or phonorecords of the work and the performance is not trans-

40 mitted beyond the place where the establishment is located.
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1
§ 111. Limitations on exclusive rights: Secondary transmissions

2
(a) Certain Secondary Transmissions Exempted.—^The second-

3
ary transmission of a primary transmission embodying a performance

4 or display of a work is not an infringement of copjTight if :

5
(1) the secondary transmission is not made by a cable system,

6 and consists entirely of the relaying, by the management of a

7
hotel, apartment house, or similar establishment, of signals trans-

8 mitted by a broadcast station licensed by the Federal Communica-

9 tions Commission, within the local service area of such station, to

10 the private lodgings of guests or residents of such establishment,

11 and no direct charge is made to see or hear the secondary trans-

12 mission
; or

13 (2) the secondary transmission is made solely for the purpose

14 and under the conditions specified by clause (2) of section 110
;
or

15 (3) the secondary transmission is made by a common, contract,

16 or special carrier who has no direct or indirect control over the con-

17 tent or selection of the primary transmission or over the particu-

18 lar recipients of the secondary transmission, and whose activities

19 with respect to the secondary transmission consist solely of pro-

20 viding wires, cables, or other communications channels for the use

21 of others: Provided, That the provisions of this clause extend

22 only to the activities of said carrier with respect to secondary

23 transmissions and do not exempt from liability the activities of

24 others with respect to their own primary or secondary transmis-

25 sion; or

26 (4) the secondary transmission is made by a governmental

27 body, or other nonprofit organization, without any purpose of di-

28 rect or indirect commercial advantage, and without charge to the

29 recipients of the secondary transmission other than assessments

30 necessary to defray the actual and reasonable costs of maintaining

31 and operating the secondary transmission service.

32 (b) Secondary Transmission of Primary Transmission to Con-

33 trolled Group.—Notwithstanding the provisions of subsections (a)

34 and (c) , the secondary transmission to the public of a primary trans-

35 mission embodying a performance or display of a work is actionable as

3g an act of mfringement imder section 501, and is fully subject to the

37 remedies provided by sections 502 through 506, if the primary trans-

33 mission is not made for reception by the public at large but is con-

39 trolled and limited to reception by particular members of the public.
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1 (c) Secondary Transmissions by Cable Systems.—
2 (1) Subject to the provisions of subsections (a) and (b), but not-

3 withstanding the provisions of clauses (2) and (4) of this subsection,

4 the secondary transmission to the public by a cable system of a pri-

5 mary transmission made by a broadcast station licensed by the Federal

6 Communications Commission and embodying a performance or display

7 of a work is subject to compulsory licensing imder the conditions speci-

8 fied by subsection (d ) ,
in the following cases :

9 (A) Where the signals comprising the primary transmission

10 are exclusively aural
; or

11 (B) Where the reference point of the cable system is within the

12 local service area of the primary transmitter
;
or

13 (C) Where the reference point of the cable system is outside

14 any United States television market, as defined in accordance

15 with subsection (f).

16
(2) Subject to the provisions of subsections (a), (b), and (e) and

I'i^ of clauses (1) and (4) of this subsection, the secondary transmission

18 to the public by a cable system of a primary transmission made by a

19 broadcast station licensed by the Federal Communications Commis-

20 sion and embodying a performance or display of a work is subject to

21
compulsory licensing under the conditions specified by subsection (d),

22 in the following cases :

23 (A) Where the reference point of the cable system is within a

24 United States television market, as defined in accordance with

25 subsection (f ), but the signal of the primary transmitter—
26 (i) when added to the signals of those television broadcast

27 stations whose local service areas are within that market,

28 and of any other television broadcast stations whose signals

29 are being regularly and lawfully used under this section by

30 the cable system for secondary transmissions, does not exceed

31 the number of signals of stations specified by clause (3)

32 as comprising adequate television service for that market;

33 and

34 (ii) is the signal of a television broadcast station of the

35 type whose lack deprives the market of adequate service in

36 accordance with the standards specified by clause (3), and

37 is closer to the market than the signal of any other station

38 of the same type, whose local service area is not within the

39 market; or

40 (B) "Where, notwithstanding the provisions of subclause (A),
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1 the cable system or its predecessor in title had, before January 1,

2 1971, in accordance with the applicable rules of the Federal

3 Communications Commission, made regular secondary trans-

4 missions of the transmissions of the primary transmitter or its

5 predecessor in title. And provided that such regular secondary

6 transmissions shall be exempt from the requirements of clauses

7 (4) (A) and (4) (B) of subsection (c).

8 (3) For the purposes of this subsection, "adequate television serv-

9 ice" within a United States television market is defined according to

10 the numerical rank of the market and the number and type of those

11 operating broadcast stations licensed by the Federal Communications

12 Commission whose local service areas are within that market. Con-

13 struction permits shall not be included in any computation for this

14 purpose.

15 (A) In markets 1 through 50, adequate television service com-

16 prises the network stations transmitting the programs of all the

17 television networks providing national transmissions, three inde-

18 pendent commercial stations, and one noncommercial educational

19 station.

20 (B) In markets 51 and below, adequate television service com-

21 prises the network stations transmitting the programs of all the

22 television networks providing national transmissions, two inde-

23 pendent commercial stations, and one noncommercial educational

24 station.

25 (4) Subject to the provisions of subsections (a) and (b) and of

26 clause (1) of this subsection, but notwithstanding the provisions of

27 clause (2) of this subsection, the secondary transmission to the public

28 by a cable system of a primary transmission made by a broadcast

29 station licensed by the Federal Communications Commission and

30 embodying a performance or display of a work is actionable as an

31 act of infringement under section 501, and is fully subject to the

32 remedies provided by sections 502 through 506, in the following

33 cases :

34 (A) Where the cable system, at least one month before the

35 date of the secondary transmission, has not recorded the notice

36 specified by subsection (d) ; or

37 (B) Where the reference point of the cable system falls within

38 a circle defined by a radius of thirty-five air miles, or within a

39 radius as subsequently determined by the Federal Communica-

40 tions Commission, after notice and public hearings, from the cen-
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1 ter of a United States television market, as defined in accordance

2 vsdth subsection (f), and—
3

(i) the primary transmission is made by a television broad-

4 cast station whose local service area is outside the market
;
and

5
(ii) a television broadcast station licensed by the Federal

6 Communications Commission, whose local service area is

7 within the market, has the exclusive right, under an exclusive

8 license or other transfer of copyright, to transmit any per-

9 formance or display of the same version of the work covered

10 by the exclusive license or other transfer of copyright; and

11
(iii) except where the market is one of the first fifty of the

12 United States television markets, the particular version of the

13 work covered by the exclusive license or other transfer of

I'i
copyright has never been transmitted to the public in a syndi-

15 cated showing in the market by the station specified by para-

16 graph (ii), or by any other television broadcast stations

1' licensed by the Federal Communications Commission whose

18 local service area is within the market
;
and

19
(iv) the station specified by paragraph (ii) has given

20 written notice of said exclusive right to the cable system

21 within the specified time limits and in accordance with the

22 other requirements that the Register of Copyrights shall pre-

23 scribe by regulation.

24 (C) Where the reference point of the cable system is within

25 a United States television market, as defined in accordance with

26 subsection (f), and—
27

(i) the content of the particular transmission program

28 consists primarily of an organized professional team sporting

29 event occurring simultaneously with the initial fixation and

30 primary transmission of the program ;
and

31
(ii) the secondary transmission is made for reception

32 wholly or partly outside the local service area of the primary

33 transmitter
;
and

34
(iii) the secondary transmission is made for reception

35 wholly or partly within the local service area of one or more

36 television broadcasting stations licensed by the Federal Com-

37 munications Commission, none of which has received author-

38 ization to transmit said program within such area.

39 (d) Compulsory License tor Secondary Transmissions by Cable

40 Systems.—
41 (1) For any secondary transmission to be subject to compulsory
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1 licensing under subsection (c), the cable system shall, at least one

2 month before the date of the secondary transmission, record in the

3 Copyright Office, in accordance with requirements that the Register of

4 Copyrights shall prescribe by regulation, a notice including a state-

5 ment of the identity and address of the person who owns the secondary

6 transmission service or has power to exercise primary control over it,

7 together with the name and location of the primary transmitter.

8 (2) A cable system whose secondary transmissions have been subject

9 to compulsory licensing under subsection (c) shall, during the months

10 of January, April, July, and October, deposit with the Register of

11 Copyrights, in accordance with requirements that the Register shall

12 prescribe by regulation
—

13 (A) A statement of account, covering the three months next

14 preceding, specifying the number of channels on which the cable

15 system made secondary transmissions to its subscribers, the names

16 and locations of all primary transmitters whose transmissions

17 were further transmitted by the cable system, the total number

18 of subscribers to the cable system, and the gross amounts paid to

19 the cable system by subscribers for the basic service of providing

20 secondary transmissions of primary broadcast transmitters; and

21 (B) A total royalty fee for the period covered by the statement,

22 computed on the basis of specified percentages of the gross receipts

23 from subscribers to the cable service during said period, as

24 follows :

25 (i) 1 percent of any gross receipts up to $40,000;

26 (ii) 2 percent of any gross receipts totalling more than

27 $40,000 but not more than $80,000 ;

28 (iii) 3 percent of any gross receipts totalling more than

29 $80,000, but not more than $120,000 ;

30 (iv) 4 percent of any gross receipts totalling more than

31 $120,000, but not more than $160,000 ;
and

32 (v) 5 percent of any gross receipts totalling more than

33 $160,000.

34 The total royalty fee shall include an additional 1 percent of

35 the gross receipts paid by subscribers for the basic service of

36 providing secondary transmissions of primary broadcast trans-

37 mitter for each channel on which the cable system, under a com-

38 pulsory license, is permitted by the Federal Communications

39 Commission to increase the number of signals comprising ade-

40 quate service pursuant to clause (2) (B) of subsection (e).
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1 (3) The royalty fees thus deposited shall be distributed in accord-

2 ance with the following procedures :

3 (A) During the month of July in each year, every person claiming

4 to be entitled to compulsory license fees for secondary transmissions

5 made during the preceding twelve-month period shall file a claim with

6 the Eegister of Copyrights, in accordance with requirements that Reg-

7 ister shall prescribe by regulation. Notwithstanding any provisions of

8 the antitrust laws (the Act of October 15, 1914, 38 Stat. 730, and any

9 amendments of any such laws), for purposes of this clause any claim-

10 ants may agree among themselves as to the proportionate division of

11 compulsory licensing fees among them, may lump their claims together

12 and file them jointly or as a single claim, or may designate a common

13 agent to receive payment on their behalf.

14 (B) After the first day of August of each year, the Register of

15 Copyrights shall determine whether there exists a controversy concem-

16 ing the distribution of royalty fees deposited under clause (2). If he

17 determines that no such controversy exists, he shall, after deducting

18 his reasonable administrative costs under this section, distribute such

19 fees to the copyright owners entitled, or to their designated agents.

20 If he finds the existence of a controversy he shall certify to that fact

21 and proceed to constitute a panel of the Copyright Royalty Tribunal

22 in accordance with section 803. In such cases the reasonable adminis-

23 trative costs of the Register under this section shall be deducted prior

24 to distribution of the royalty fee by the tribunal.

25 (C) After deducting the costs of administration, 15 percent of the

26 royalty fees collected shall be maintained in a special fund, and shall

27 be distributed, according to regulations prescribed by the Register of

28 Copyrights, to the copyright owners, or their designated agents, of

29 musical works.

30 (D) During the pendency of any proceeding under this subsection,

31 the Register of Copyrights or the Copyright Royalty Tribunal shall

32 withhold from distribution an amount sufficient to satisfy all claims

33 with respect to which a controversy exists, but shall have discretion to

34 proceed to distribute any amounts that are not in controversy.

35 (e) Preemption of Other Laws and Regulations.—
36 (1) Except as provided by clause (2), on and after January 1, 1975,

37 all Federal, State, and local laws and regulations restricting the right

38 of a cable system to make secondary transmissions in any case made

39 subject to compulsory licensing by this section are preempted by this

40 title. Thereafter, vmless specifically authorized by this subsection, the
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1 Federal Communications Commission or any other governmental

2 agency or instrumentality shall not issue or enforce any order, notice,

3 rule, or regulation requiring a cable system to obtain authority of the

4 copyright owner as a condition for making any secondary transmis-

5 sion, or prohibiting a cable system from making secondary trans-

6 missions within an area where such secondary transmissions are per-

7 missible under the compulsory licensing provisions of subsection (c).

8 However, nothing in this section shall be construed to preempt the

9 authority of the Federal Communications Commission, with respect

10 to a cable system whose reference point is within a United States

11 television market—
12 (A) to prevent the cable system from further transmitting a

13 primary transmission made by a television broadcast station,

14 whose local service area is outside the market, on the same day

15 that another station licensed by the Commission, whose local serv-

16 ice area is within the market, transmits the same transmission

17 program ;

18 (B) to compel the cable system to make secondary transmis-

19 sions of primary transmissions by television broadcast stations

20 licensed by the Commission, whose local service area is within the

21 market
;
and

22 (C) to regulate the operations of a cable system otherwise than

23 as provided by this section.

24 ( 2 ) Notwithstanding the provisions of clause ( 1 ) ,
the Federal Com-

25 munications Commission shall have the responsibility to establish vari-

26 ous criteria and definitions as provided by subsection (f), and shall

27 have the authority in the public interest, and in accordance with re-

28 quirements that the Commission shall prescribe by regulation, to do

29 the following :

30 (A) to permit a cable system to substitute, for the signal of the

31 station specified in the compulsory licensing provisions of para-

32 graph (ii) of subsection (c) (2) (A) ,
a more distant signal ;

33 (B) to increase the number of signals of stations specified

34 in the compulsory licensing provisions of clause (3) of subsec-

35 tion (c) as comprising adequate television service for a United

36 States television market
;
and

37 (C) to permit a cable system that is required to delete a signal

38 under the provisions of clause (4) of subsection (c), to substitute

39 the signal of another station of the same kind and within the
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1 quantitative limits specified by the compulsory licensing provi-

2 sions of clause (3) of subsection (c).

3 (f) Definitions.—
4 (1) As used in this section, the following terms and their variant

5 forms mean the following :

6 (A) A "primary transmission" is a transmission made to the

7 public by the transmitting facility whose signals are being

8 received and further transmitted by the secondary transmission

9 service, regardless of where or when the performance or display

10 was first transmitted.

11 (B) A "secondary transmission" is the further transmitting

12 of a primary transmission simultaneously with the primary

18 transmission.

14 (C3) A "cable system" is a facility operated for purposes of com-

15 mercial advantage that receives signals transmitted by one or more

16 television broadcast stations licensed by the Federal Communica-

17 tions Commission and simultaneously makes secondary transmis-

18 sions of such signals by wires, cables, or other communications

19 channels to subscribing members of the public who pay for such

20 service.

21 (2) As used in this section, the following terms and their variant

22 forms have the meanings given to them in definitions that the Federal

23 Communications Commission shall publish in the Federal Register

24 during July, 1974, and annually in July thereafter. Said definitions

25 shall have binding effect upon the 1st day of January of the year fol-

26 lowing their publication ; they shall be based upon the general criteria

27 provided by this clause, and upon specific criteria adopted by the Com-

28 mission in the public interest and in the light of changing industry

29 practices and communications technology. Annual publication of the

30 definitions shall be accompanied by publication of lists specifying the

31 reference points for all cable systems in the United States, the numeri-

32 cal rank of all United States television markets, and all network sta-

33 tions, independent commercial stations, and noncommercial educa-

34 tional stations, together with maps showing the specific geographical

35 location of all said reference points, the area encompassed by all said

36 United States television markets, and the local service areas of all said

37 stations.

38 (A) The "reference point" of a cable system is the longitude and

39 latitude, expressed in degrees, minutes, and seconds, of a point repre-

40 senting the effective center of operations of a cable system, taking into
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account factors of geography, demography, and concentration of

2 subscribers.

3 (B) A "United States television market" is a community or group

4 of communities incorporating the local service areas of one or more

5 television broadcast stations licensed by the Federal Communications

6 Commission. The numerical ranking of such a market shall depend

7 primarily upon the number of viewers in the market receiving tele-

8 vision signals, but may be affected by other factors including the num-

9 ber of signals available in the market, concentration of population,

10 industrial development, and level of income.

11 (C) The "local service area" of a broadcast station comprises the

12 entire geographic area within the radius that the station's signal is

13 expected to reach effectively under normal conditions, including any

14 parts of the area within that radius that its signal fails to reach effec-

15 tively because of terrain, structures, or other physical or technical

16 barriers. Where the local service area of one station overlaps with that

17 of another, the overlapping area is considered within the local service

18 areas of both stations.

19 (D) A "network station" is a television broadcast station that is

20 owned or operated by, or affiliated with, one of the television networks

21 providing nationwide transmissions, and that transmits substantially

22 all of the programming supplied by such network.

23 (E) An "independent commercial station" is a television broadcast

24 station operated for commercial advantage, other than a network

25 station.

26 (F) A "noncommercial educational station" is a station operated

27 without any direct or indirect purpose of commercial advantage, whose

28 programming consists preponderantly of instructional, educational,

29 or cultural subject matter.

30 §112. Limitations on exclusive rights: Ephemeral recordings

31 (a) Notwithstanding the provisions of section 106, and except in the

32 case of a motion picture or other audiovisual work, it is not an infringe-

33 ment of copyright for a transmitting organization entitled to transmit

34 to the public a performance or display of a work, under a license or

35 transfer of the copyright or imder the limitations on exclusive rights

36 in sound recordings specified by section 114(a), to make no more than

37 one copy or phonorecord of a particular transmission program em-

38 bodying the performance or display, if—
39

(1) the copy or phonorecord is retained and used solely by the
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1 transmitting organization that made it, and no further copies or

2 phonorecords are reproduced from it
;
and

3 (2) the copy or phonorecord is used solely for the transmitting

4 organization's own transmissions within its local service area, or

5 for purposes of archival preservation or security ;
and

6 (3) unless preserved exclusively for archival purposes, the copy

7 or phonorecord is destroyed within six months from the date the

8 transmission program was first transmitted to the public.

9 (b) Notwithstanding the provisions of section 106, it is not an in-

10 fringement of copyright for a governmental body or other nonprofit

11 organization entitled to transmit a performance or display of a work,

12 under section 110(2) or under the limitations on exclusive rights in

13 sound recordings specified by section 114(a), to make no more than

14 twelve copies or phonorecords of a particular transmission program

15 embodying the performance or display, if—

16 ( 1 ) no further copies or phonorecords are reproduced from the

17 copies or phonorecords made imder this clause
;
and

18 (2) except for one copy or phonorecord that may be preserved

19 exclusively for archival purposes, the copies or phonorecords are

20 destroyed within five years from the date the transmission pro-

21 gram was first transmitted to the public.

22 (c) Notwithstanding the provisions of section 106, it is not an in-

23 fringement of copyright for a governmental body or other nonprofit

24 organization to make for distribution no more than one copy or phono-

25 record for each transmitting organization specified in clause (2) of this

26 subsection of a particular transmission program embodying a perform-

27 ance of a nondramatic musical work of a religious nature, or of a sound

28 recording, if—
29 (1) there is no direct or indirect charge for making or dis-

30 tributing any such copies or phonorecords ;
and

31 (2) none of such copies or phonorecords is used for any per-

32 formance other than a single transmission to the public by a trans-

33 mitting organization entitled to transmit to the public a perform-

34 ance of the work under a license or transfer of the copyright;

35 and

36 (3) except for one copy or phonorecord that may be preserved

37 exclusively for archival purposes, the copies or phonorecords are

38 all destroyed within one year from the date the transmission pro-

39 gram was first transmitted to the public.

40 (d) The transmission program embodied in a copy or phonorecord
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1 made under this section is not subject to protection as a derivative

2 work under this title except with the express consent of the owners of

3 copyright in the pre-existing works employed in the program.

4 § 113. Scope of exclusive rights in pictorial, graphic, and sculp-

5 tural works

6 (a) Subject to the provisions of clauses (1) and (2) of this sub-

7 section, the exclusive right to reproduce a copyrighted pictorial,

8 graphic, or sculptural work in copies under section 106 includes the

9 right to reproduce the work in or on any kind of article, whether use-

10 fill or otherwise.

11 (1) This title does not afford, to the owner of copyright in a

12 work that portrays a useful article as such, any greater or lesser

13 rights with respect to the making, distribution, or display of the

14 useful article so portrayed than those afforded to such works under

15 the law, whether title 17 or the common law or statutes of a State,

16 in effect on December 31, 1974, as held applicable and construed

1 ' by a court in an action brought under this title.

^8
(2) In the case of a work lawfully reproduced in useful articles

19 that have been offered for sale or other distribution to the public,

20 copyright does not include any right to prevent the making, dis-

21
tribution, or display of pictures or photographs of such articles

22 in connection with advertisements or commentaries related to the

23 distribution or display of such articles, or in connection with news

24
reports.

25 (b) When a pictorial, graphic, or sculptural work in which copy-

26 right subsists under this title is utilized in an original ornamental

27 design of a useful article, by the copyright proprietor or under an

28 express license from him, the design shall be eligible for protection

29 under the provisions of title III of this Act.

30
(c) Protection under this title of a work in which copyright subsists

31 shall terminate with respect to its utilization in useful articles when-

32 ever the copyright proprietor has obtained registration of an oma-

33 mental design of a useful article embodying said work under the

34 provisions of title III of this Act. Unless and until the copyright

35 proprietor has obtained such registration, the copyright pictorial,

36 graphic, or sculptural work shall continue in all respects to be covered

37 by and subject to the protection afforded by the copyright subsisting

38 under this title. Nothing in this section shall be deemed to create any

additional rights or protection under this title.
'39

40 (d) Nothing in this section shall affect any right or remedy held
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1 by any person under this title in a work in which copyright was sub-

2 sisting on the effective date of title III of this Act, or with respect to

3 any utilization of a copyrighted work other than in the design of a

4 useful article.

5 § 114. Scope of exclusive rights in sound recordings

6 (a) Limitations on Exclusive Rights.—The exclusive rights of

7 the owner of copyright in a sound recording are limited to the rights

8 specified by clauses (1), (3), and (4) of section 106. The exclusive

9 rights of the owner of copyright in a sound recording to reproduce and

10 perform it are limited to the rights to duplicate the sound recording

11 in the form of phonorecords or copies of audiovisual works that

12 directly or indirectly recapture the actual sounds fixed in the record-

13 ing, and to perform those actual sounds. These rights do not extend

14 to the making or duplication of another sound recording that is an

15 independent fixation of other sounds, or to the performance of other

16 sounds, even though such sounds imitate or simulate those in the copy-

17 righted sound recording.

18 (b) Performance Rights Distinct.—The exclusive right to per-

19 form publicly, by means of a phonorecord, a copyrighted literary,

20 musical, or dramatic work, and the exclusive right to perform publicly

21 a copyrighted sound recording, are separate and independent rights

22 under this title.

23 (c) Compulsory License for Public Performance of Sound

24 Recordings.—
25 (1) Subject to the provisions of sections 111 and 116, the public

26 performance of a sound recording is subject to compulsory licens-

27 ing under the conditions specified by this subsection, if phono-

28 records of it have been distributed to the public under the author-

29 ity of the copyright owner.

30 (2) Any person who wishes to obtain a complsory license under

31 this subsection shall fulfill the following requirements :

32 (A) He shall at least one month before the public perform-

33 ance and thereafter at intervals and in accordance with re-

34 quirements that the Register of Copyrights shall prescribe

35 by regulation, record in the Copyright Office a notice stating

36 his identity and address and declaring his intention to obtain

37 a compulsory license under this subsection;

38 (B) Deposit with the Register of Copyrights, at annual

39 > intervals in accordance with requirements that the Register

40 of Copyrights shall prescribe by regulation, a statement of
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1 account and a total royalty fee for the period covered by the

2 statement, based on the royalty rates specified by clause (4).

3 (3) In the absence of a negotiated license, failure to record the

4 notice, file the statement, or deposit the royalty fee prescribed

6 by clause (2) renders the public performance of a sound record-

6 ing actionable as an act of infringement under section 501 and

7 fully subject to the remedies provided by sections 502 through

8 505, but not including the criminal remedies provided by sec-

9 tion 506.

10 (4) The annual royalty fees under this subsection may, at the

11 user's option, be computed on either a blanket or a prorated basis.

12 Although a negotiated license may be substituted for the compul-

13 sory license prescribed by this subsection, in no case shall the

14 negotiated rate amount to less than the applicable rate provided

15 by this clause. The following rates shall be applicable :

16 (A) For a radio or television broadcast station licensed by

17 the Federal Communications Commission, the blanket rate

18 is 2 percent of the net receipts from advertising sponsors dur-

19 ing the applicable period. The alternative prorated rate is a

20 fraction of 2 percent of such net receipts, based on a calcu-

21 lation made in accordance with a standard formula that the

22 Register of Copyrights shall prescribe by regulation, taking

23 into account the amount of the station's commercial time

24 devoted to playing copyrighted sound recordings and whether

25 the station is a radio or television broadcaster.

26 (B) Subject to section 111, for background music services

27 and other transmitters of performances of sound recordings

28 the blanket rate is 2 percent of the gross receipts from sub-

29 scribers or others who pay to receive the transmission during

30 the applicable period. The alternative prorated rate is a frac-

31 tion of 2 percent of such gross receipts, based on a calculation

32 made in accordance with a standard formula that the Register

33 of Copyrights shall prescribe by regulation, taking into ac-

34 count the proportion of time devoted to musical performances

35 by the transmitter during the applicable period, and the ex-

36 tent to which the transmitter is also the owner of copyright

37 in the sound recordings performed during said period.

38 (C) For an operator of coin-operated phonorecord players,

39 as that term is defined by section 116, and for a cable system,

20-344 O - 73 - 3
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1 as that term is defined by section 111, the compulsory licensing

2 rates shall be governed exclusively by those respective sec-

3 tions, and not by this subsection.

4 (T>) For all other users not otherwise exempted, the blanket

5 rate is $25 per year for each location at which copyrighted

6 soimd recordings are performed. The alternative prorated

7 rate shall be based on the number of separate performances

8 of such works during the year and, in accordance with a

9 standard formula that the Register of Copyrights shall pre-

10 scribe by regulation, shall not exceed $5 per day of use.

11 (d) Exemptions.—^In addition to users exempted from liability by

12 section 110 or subject to the provisions of section 111 or 116, any

13 person who publicly performs a copyrighted sound recording and who

14 would otherwise be subject to liability for such performance is ex-

15 empted from liability for infringement and from the compulsory

16 licensing requirements of this section, during the applicable annual

17 period, if—
18 (1) In the case of a broadcast station, its gross receipts from

19 advertising sponsors were less than $25,000 ;
or

20 (2) In the case of a background music service or other transmit-

21 ter of performances of sound recordings, its gross receipts from

22 subscribers or others who pay to receive the transmission were less

23 than $10,000.

24 (e) Distribution of Royalties.—
25 ( 1 ) During the month of September in each year, every person

26 claiming to be entitled to compulsory license fees under this sec-

27 tion for performances during the preceding twelve-month period

28 shall file a claim with the Register of Copj'rights, in accordance

29 with requirements that the Register shall prescribe by regulation.

30 Such claim shall include an agreement to accept as final, except as

31 provided in section 809 of this title, the determination of the Copy-

32 right Royalty Tribunal in any controversy concerning the distri-

33 bution of royalty fees deposited under subclause (B) of subsection

34 (c) (2) of this section to which the claimant is a party. Notwith-

35 standing any provisions of the antitrust laws (the Act of Oc-

36 tober 15, 1914, 38 Stat. 730, and any amendments of any such

37 laws), for purposes of this subsection any claimants may agree

38 among themselves as to the proportionate division of compulsory

39 licensing fees among them, may lump their claims together and
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1 file them jointly or as a single claim, or may designate a common

2 agent to receive payment on their behalf.

3 (2) After the first day of October of each year, the Register of

4 Copyrights shall determine whether there exists a controversy con-

5 cerning the distribution of royalty fees deposited under subclause

6 (B) of subsection (c) (2). If he determines that no such contro-

7 versy exists, he shall, after deducting his reasonable administra-

8 tive costs under this section, distribute such fees to the copyright

9 owners and performers entitled, or to their designated agents.

10 If he finds that such a controversy exists he shall certifj' to that

11 fact and proceed to constitute a panel of the Copyright Royalty

12 Tribunal in accordance with section 803. In such cases the reason-

13 able administrative costs of the Register under this section shall be

14 deducted prior to distribution of the royalty fee by the tribunal.

15 (3) For the purposes of this section—
16 (A) One half of all royalties to be distributed shall be paid

17 to the copyright owners, and the other half shall be paid to

18 the performers, of the sound recordings for which claims have

19 been made under clause (1) ;
and

20 (B) During the pendency of any proceeding under this

21 section, the Register of Copyrights or the Copyright Royalty

22 Tribunal shall withhold from distribution an amount suffi-

23 cient to satisfy all claims with respect to which a controversy

24 exists, but shall have discretion to proceed to distribute any

26 amounts that are not in controversy.

26 (f) Relation to Other Sections.—The public performance of

27 sound recordings by means of secondary transmissions and coiii-oper-

28 ated phonorecord players is governed by sections 111 and 116, respec-

29 tively, and not by this section, except that there shall be an equal

30 distribution of royalty fees for such public performances between

31 copyright owners and performers as provided by subsection (e)(3)(A)

32 of this section.

33 (g) Definitions.—As used in this section, the following terms and

34 their variant forms mean the following :

35 (1) "Commercial time" is any transmission program, the time

36 for which is paid for by a commercial sponsor, or any transmis-

37 sion program that is interrupted by a spot commercial announce-

38 ment at intervals of less than fourteen and one-half minutes.

39 (2) "Performers" are musicians, singers, conductors, actors.
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J narrators, and others whose performance of a literary, musical,

2 or dramatic work is embodied in a sound recording.

3 § 115. Scope of exclusive rights in nondramatic musical works :

^ Compulsory license for making and distributing phono-

5 records

g In the case of nondramatic musical works, the exclusive rights pro-

7 vided by clauses (1) and (3) of section 106, to make and to distribute

g phonorecords of such works, are subject to compulsory licensing under

9 the conditions specified by this section.

j^O (a) Availability and Scope of Compulsory License.—
11 (1) When phonorecords of a nondramatic musical work have

12 been distributed to the public under the authority of the copyright

13 owner, any other person may, by complying with the provisions of

l^ this section, obtain a compulsory license to make and distribute

j^5 phonorecords of the work. A person may obtain a compulsory

IQ license only if his primary purpose in making phonorecords is to

^ij
distribute them to the public for private use.

j^g (2) A compulsory license includes the privilege of making a

in musical arrangement of the work to the extent necessary to con-

20 form it to the style or manner of intrpretation of the perform-

21 ance involved, but the arrangement shall not change the basic

22 melody or fundamental character of the work, and shall not be

23 subject to protection as a derivative work under this title, except

24 with the express consent of the copyright owner,

(b) Notice of Intention to Obtain Compulsory License; Desig-

nation OF Owner of Performance Right.—

2<T (1) Any person who wishes to obtain a compulsory license

28 under this section shall, before or within thirty days after making,

29 and before distributing any phonorecords of the work, serve notice

30 of his intention to do so on the copyright owner. If the registra-

31 tion or other public records of the Copyright Office do not identify

32 the copyright owner and include an address at which notice can

33 be served on him, it shall be sufficient to file the notice of intention

34 in the Copyright Office. The notice shall comply, in form, con-

35 tent, and manner of service, with requirements that the Register

36 of Copyrights shall prescribe by regulation.

37 (2) If the copyright owner so requests in writing not later than

38 ten days after service or filing of the notice required by clause (1) ,

39 the person exercising the compulsory license shall designate, on

40 a label or container accompanying each phonorecord of the work

25

26
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2 distributed by him, and in the form and manner that the Register

2 of Copyrights shall prescribe by regulation, the name of the

3 copyright owner or his agent to whom royalties for public per-

4 formance of the work are to be paid.

5 (3) Failure to serve or file the notice required by clause (
1 ) ,

or

6 to designate the name of the owner or agent as required by clause

7 (2), forecloses the possibility of a compulsory license and, in the

g absence of a negotiated license, renders the making and distribu-

9 tion of phonorecords actionable as acts of infringement under sec-

10 tion 501 and fully subject to the remedies provided by sections

11 502 through 506.

12 (c) Royalty Payable Under Compulsory License.—
13 (1) To be entitled to receive royalties under a compulsory li-

14 cense, the copyright owner must be identified in the registration or

15 other public records of the Copyright Office. The owner is en-

16 titled to royalties for phonorecords made and distributed after he

17 is so identified but he is not entitled to recover for any phono-

18 records previously made and distributed.

19 (2) Except as provided by clause (1), the royalty under a

20 compulsory license shall be payable for every phonorecord made

21 and distributed in accordance with the license. With respect to

22 each work embodied in the phonorecord, the royalty shall be either

23 two and one-half cents, or one-half cent per minute of playing

24 time or fraction thereof, whichever amount is larger.

25 (3) Royalty payments shall be made quarterly, in January,

26 April, July, and October, and shall include all royalties for the

27 three months next preceding. Each quarterly payment shall be

28 accompanied by a detailed statement of account, which shall com-

29 ply in form, content, and manner of certification with require-

30 ments that the Register of Copyrights shall prescribe by regula-

31 tion.

32 (4) If the copyright owner does not receive the quarterly pay-

33 ment and statement of account wlien due, he may give written

34 notice to the licensee that, unless the default is remedied within

35 thirty days from the date of the notice, the compulsory license

36 will be automatically terminated. Such termination renders the

37 making and distribution of all phonorecords, for which the royalty

38 had not been paid, actionable as acts of infringement under sec-

39 tion 501 and fully subject to the remedies provided by sections

40 502 through 506.
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1 § 116. Scope of exclusive rights in nondramatic musical works and

2 sound recordings : Public performances by means of coin-

3 operated phonorecord players

4 (a) Limitation on Exclusive Right.—In the case of a non-

5 dramatic musical work embodied in a phonorecord, and in the case

6 of a sound recording, the exclusive right under clause (4) of section

7 106 to perform the work publicly by means of a coin-operated phono-

8 record player is limited as follows :

9 (1) The proprietor of the establishment in which the public

10 performance takes place is not liable for infringement with re-

11 spect to such public performance unless :

12 (A) he is the operator of the phonorecord player; or

13 (B) he refuses or fails, within one month after receipt by

14 registered or certified mail of a request, at a time during

15 which the certificate required by subclause (1)(C) of sub-

16 section (b) is not affixed to the phonorecord player, by the

17 copyright owner, to make full disclosure, by registered or

18 certified mail, of the identity of the operator of the phono-

19 record player.

20 (2) The operator of the coin-operated phonorecord player may

21 obtain a compulsory license to perform the work publicly on that

22 phonorecord player by filing the application, affixing the certifi-

23 cate, and paying the royalties provided by subsection (b).

24 (b) Recordation of Coin-Operated Phonorecord Player, Af-

25 fixation of Certificate, and Royalty Payable Under Compul-

26 soRY License.—
27 (1) Any operator who wishes to obtain a compulsory license

28 for the public performance of works on a coin-operated phono-

29 record player shall fulfill the following requirements :

30 (A) Before or within one month after such performances

31 are made available on a particular phonorecord player, and

32 during the month of January in each succeeding year that

33 such performances are made available in that particular

34 phonorecord player, he shall file in the Copyright Office, in

35 accordance with requirements that the Register of Copyrights

36 shall prescribe by regulation, an application containing the

37 name and address of the operator of the phonorecord player

38 and the manufacturer and serial number or other explicit

39 identification of the phonorecord player, and in addition to

40 the fee prescribed by clause (9) of section 708(a), he shall
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1 deposit with the Register of Copyrights a royalty fee for

2 the current calendar year of $9 for that particular phono-

3 record player. If such performances are made available on a

4 particular phonorecord player for the first time after July 1

5 of any year, the royalty fee to be deposited for the remainder

6 of that year shall be $4.50.

7 (B) Within twenty days of receipt of an application and a

8 royalty fee pursuant to subclause (A) ,
the Register of Copy-

9 rights shall issue to the applicant a certificate for the phono-

10 record player.

11 (C) On or before March 1 of the year in which the certifi-

12 cate prescribed by subclause (B) of this clause is issued, or

13 within ten days after the date of issue of the certificate, the

14 operator shall affix to the particular phonorecord player, in a

15 position where it can be readily examined by the public, the

16 certificate, issued by the Register of Copyrights under sub-

17 clause (B), of the latest application made by him under sub-

18 clause (A) of this clause with respect to that phonorecord

19 player.

20 (2) Failure to file the application, to affix the certificate or to

21 pay the royalty required by clause ( 1 )
of this subsection renders

22 the public performance actionable as an act of infringement under

23 section 501 and fully subject to the remedies provided by section

24 502 through 506.

25 (c) Distribution of Royalties.—
26 (1) During the month of January in each year, every person

27 claiming to be entitled to compulsory license fees under this section

28 for performances during the preceding twelve-month period shall

29 file a claim with the Register of Copyrights, in accordance with

30 requirements that the Register shall prescribe, by regulation. Such

31 claim shall include an agreement to accept as final, except as pro-

32 vided in section 809 of this title, the determination of tlie Copy-

33 right Royalty Tribunal in any controversy concerning the distri-

34 bution of royalty fees deposited under subclause (a) of subsec-

35 tion (b) (1) of this section to which the claimant is a party. Not-

36 withstanding any provisions of the antitrust laws (the Act of

37 October 15, 1914, 38 Stat. 730, and any amendments of any such

38 laws), for purposes of this subsection any claimants may agree

39 among themselves as to the proportionate division of compulsory

40 licensing fees among them, may lump their claims together and
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1 file them jointly or as a single claim, or may designate a common

2 agent to receive payment on their behalf.

3 (2) After the first day of October of each year, the Register of

4 Copyrights shall determine whether there exists a controversy

5 concerning the distribution of royalty fees deposited mider sub-

6 clause (A) of subsection (b) (1). If he determines that no such

7 controversy exists, he shall, after deducting his reasonable ad-

8 ministrative costs imder this section, distribute such fees to the

9 copyright owners and performers entitled, or to their designated

10 agents. If he finds that such a controversy exists he shall certify

11 to that fact and proceed to constitute a panel of the Copyright

12 Royalty Tribunal in accordance with section 803. In such cases the

13 reasonable administrative costs of the Register under this section

14 shall be deducted prior to distribution of the royalty fee by the

15 tribunal.

16 (3) The fees to be distributed shall be divided as follows:

17 (A) One ninth of the fees to be distributed shall be allo-

18 Gated to copyright owners and performers of sound record-

19 ings, and the remainder to owners of copyright in nondra-

20 matic musical works
;

""f

21 (B ) The fees allocated to copyright owners and performers

22 of sound recordings shall be divided equally between them, as

23 provided by section 114(f) ;

24 (C) The fees allocated to owners of copyright in nondra-

25 matic musical works shall be distributed as follows :

26 (i) Every copyright owner not aflUiated with a per-

27 forming rights society shall receive the pro rata share

28 of the fees to be distributed to which such copyright

29 owner proves his entitlement; and

30 (ii) The performing rights societies shall receive the

31 remainder of the fees to be distributed in such pro rata

32 shares as they shall by agreement stipulate among them-

33 selves, or, if they fail to agree, the pro rata share to

34 which such performing rights societies prove their

35 entitlement.

36 (D) During the pendency of any proceeding under this

37 section, the Register of Copyrights or the Copyright Royalty

38 Tribunal shall withhold from distribution an amount suffi-

39 cient to satisfy all claims with respect to which a controversy



35

33

1 exists, but shall have discretion to proceed to distribute any

2 amounts that are not in controversy.
"

8 (4) The Kegister of Copyrights shall promulgate regulations

4 under which persons who can reasonably be expected to have

6 dauns may, during the year in which performances take place,

6 without expense to or harassment of operators or proprietors of

7 establishments in which phonorecord players are located, have

8 such access to such establishments and to the phonorecord players

9 located therein and such opportunity to obtain information with

10 respect thereto as may be reasonably necessary to determine, by

11 sampling procedures or otherwise, the proportion of contribution

12 of the musical works of each such person to the earnings of the

13 phonorecord players for which fees shall have been deposited.

14 Any person who alleges that he has been denied the access per-

15 mitted under the regulations prescribed by the K«gister of Copy-

16 rights may bring an action in the United States District Court

17 for the District of Colimibia for the cancellation of the compul-

18 sory license of the phonorecord player to which such access has

19 been denied, and the court shall have the power to declare the

20 compulsory license thereof invalid from the date of issue thereof.

21 (d) ChiminAL Penalties.—Any person who knowlingly makes a

22 false representation of a material fact in an application filed under

23 clause (1) (A) of subsection (b) ,
or who knowingly alters a certificate

24 issued under clause (1) (B) of subsection (b) or knowingly affixes

25 such a certificate to a phonorecord player other than the one it covers,

26 shall be fined not more than $2,500.

27 (e) DEFiNTnoNS.—As used in this section, the following terms and

28 their variant forms mean the following :

29 (1) A "coin-operated phonorecord player" is a machine or de-

30 vice that :

31 (A) is employed solely for the performance of non-

32 dramatic musical works by means of phonorecords upon

33 being activated by insertion of a coin
;

34 (B) is located in an establishment making no direct or

35 indirect charge for admission
;

36 (C) is accompanied by a list of the titles of all the musical

37 works available for performance on it, which list is affixed to

38 the phonorecord player or posted in the establishment in a

39 prominent position where it can be readily examined by the

40 '

public ;
and
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1 (D) affords a choice of works available for performance

2 and permits the choice to be made by the patrons of the

3 establishment in which it is located.

4 (2) An "operator" is any person who, alone or jointly with

5 others :

6 (A) owns a coin-operated phonorecord player ;
or

7 (B) has the power to make a coin-operated phonorecord

8 player available for placement in an establishment for pur-

9 poses of public performance ;
or

10 (C) has the power to exercise primary control over the

11 selection of the musical works made available for public

12 performance in a coin-operated phonorecord player.

13 (3) A "performing rights society" is an association or corpora-

14 tion that licenses the public performance of nondramatic musical

15 works on behalf of the copyright owners, such as the American

16 Society of Composers, Authors and Publishers, Broadcast Music,

17 Inc.,andSESAC,Inc.

18 § 117. Scope of exclusive rights : Use in conjunction with com-

19 puters and similar information systems

20 Notwithstanding the provisions of sections 106 through 116, this

21 title does not afford to the owner of copyright in a work any greater

22 or lesser rights with respect to the use of the work in conjunction with

23 automatic systems capable of storing, processing, retrieving, or trans-

24 ferring information, or in conjunction with any similar device, ma-

25 chine, or process, than those afforded to works under the law, whether

26 title 17 or the common law or statutes of a State, in effect on Decem-

27 ber 31, 1974, as held applicable and construed by a court in an action

28 brought under this title.

29 Chapter 2.—COPYRIGHT OWNERSHIP AND TRANSFER
Sec.

201. Ownership of copyright.

202. Ownership of copyright as distinct from ownership of material object.

203. Termination of transfers and licenses granted by the author.

204. Execution of transfers of copyright ownership.

205. Recordation of transfers and other documents.

30 §201. Ownership of copyright

31 (a) Initial Owneeship.—Copyright in work protected under this

32 title vests initially in the author or authors of the work. The authors

33 of a joint work are co-owners of copyright in the work.

34 (b) Works Made for Hire.—In the case of a work made for hire,

35 the employer or other person for whom the work was prepared is

36 considered the author for purposes of this title, and, unless the parties
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1 have expressly agreed otherwise in a written instrument signed by

2 them, owns all of the rights comprised in the copyright.

3 (c) Contributions to Collective Works.—Copyright in each sep-

4 arate contribution to a collective work is distinct from copyright in

5 the collective work as a whole, and vests initially in the author of the

6 contribution. In the absence of an express transfer of the copyright

7 or of any rights imder it, the owner of copyright in the collective

8 work is presumed to have acquired only the privilege of reproducing

9 and distributing the contribution as part of that particular collective

10 work, any revision of that collective work, and any later collective

11 work in the same series.

12 (d) Transfer of Ownership.—
13 (1) The ownership of a copyright may be transferred in whole

14 or in part by any means of conveyance or by operation of law, and

15 may be bequeathed by will or pass as personal property by the

16 applicable laws of intestate succession.

17 (2) Any of the exclusive rights comprised in a copyright,

18 including any subdivision of any of the rights specified by section

19 106, may be transferred as provided by clause (1) and owned sepa-

20 rately. The owner of any particular exclusive right is entitled, to

21 the extent of that right, to all of the protection and remedies

22 accorded to the copyright owner by this title.

23 §202. Ownership of copyright as distinct from ownership of

24 material object

25 Ownership of a copyright, or of any of the exclusive rights under

26 a copyright, is distinct from ownership of any material object in

27 which the work is embodied. Transfer of ownership of any material

28 object, including the copy or phonorecord in which the work is first

29 fixed, does not of itself convey any rights in the copyrighted work

30 embodied in the object; nor, in the absence of an agreement, does

31 transfer of ownership of a copyright or of any exclusive rights under

32 a copyright convey property rights in any material object.

33 § 203. Termination of transfers and licenses grranted by the author

34 (a) Conditions for Termination.—In the case of any work other

35 than a work made for hire, the exclusive or nonexclusive grant of a

36 transfer or license of copyright or of any right under a copyright,

37 executed by the author on or after January 1, 1975, otherwise than

38 by will, is subject to termination under the following conditions:

39 (1) In the case of a grant executed by one author, termination

40 of the grant may be effected by that author or, if he is dead, by
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1 the person or persons who, under clause (2) of this subsection,

2 own and are entitled to exercise a total of more than one half of

3 that author's termination interest. In the case of a grant executed

4 by two or more authors of a joint work, termination of the grant

5 may be effected by a majority of the authors who executed it;

6 if any of such authors is dead, his termination interest may be

7 exercised as a unit by the person or persons who, under clause (2)

8 of this subsection, own and are entitled to exercise a total of more

9 thanonehalf of his interest.

10 (2) Where an author is dead, his or her termination interest is

11 owned, and may be exercised, by his widow (or her widower) and

12 children or grandchildren as follows :

13 (A) The widow (or widower) owns the author's entire ter-

14 mination interest unless there are any surviving children or

15 grandchildren of the author, in which case the widow (or

16 widower) owns one half of the author's interest;

17 (B) The author's surviving children, and the surviving

18 children of any dead child of the author, own the author's

19 entire termination interest unless there is a widow (or wid-

20 ower) ,
in which case the ownership of one half of the author's

21 interest is divided among them ;

22 (C) The rights of the author's children and grandchildren

23 are in all cases divided among them and exercised on a per

24 stirpes basis according to the number of his children repre-

25 sented
;
the share of the children of a dead child in a termina-

26 tion interest can be exercised only by the action of a majority

27 of them.

28 (3) Termination of the grant may be effected at any time during

29 a period of five years beginning at the end of thirty-five years from

30 the date of execution of the grant; or, if the grant covers the right

31 of publication of the work, the period begins at the end of thirty-

32 five years from the date of publication of the work under the grant

33 or at the end of forty years from the date of execution of the

34 grant, whichever term ends earlier.

35 (4) The termination shall be effected by serving an advance

36 notice in writing, signed by the number and proportion of owners

37 of termination interests required under clauses ( 1 ) and (2) of this

38 subsection, or by their duly authorized agents, upon the grantee

39 or his successor in title.

40 (A) The notice shall state the effective date of the termina-
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tion, which shall fall within the five-year period specified by
2 clause (3) of this subsection, and the notice shall be served
3 not less than two or more than ten years before that date. A
4 copy of the notice shall be recorded in the Copyright Office

5 before the effective date of termination, as a condition to its

6 taking effect.

1 (B) The notice shall comply, in form, content, and man-
8 ner of service, with requirements that the Register of Copy-
9 rights shall prescribe by regulation.

10 (5) Termination of the grant may be effected notwithstand-

11 ing any agreement to the contrary, including an agreement to

12 make a will or to make any future grant.

13 (b) Effect of Termination.—Upon the effective date of termina-

14 tion, all rights under this title that were covered by the terminated

15 grant revert to the author, authors, and other persons owning termi-

16 nation interests under clauses (1) and (2) of subsection (a), includ-

17 ing those owners who did not join in signing the notice of termination

18 under clause (4) of subsection (a) ,
but with the following limitations :

19 (1) A derivative work prepared under authority of the grant

20 before its termination may continue to be utilized under the terms

21 of the grant after its termination, but this privilege does not ex-

22 tend to the preparation after the termination of other derivative

23 works based upon the copyrighted work covered by the terminated

24 grant.

25 (2) The future rights that will revert upon termination of the

26 grant become vested on the date the notice of termination has

27 been served as provided by clause (4) of subsection (a). The

28 rights vest in the author, authors, and other persons named in,

29 and in the proportionate shares provided by, clauses (1) and (2)

30 of subsection (a).

31 (3) Subject to the provisions of clause (4) of this subsection,

32 a further grant, or agreement to make a further grant, of any

33 right covered by a terminated grant is valid only if it is signed by

34 the same number and proportion of the owners, in whom the

35 right has vested under clause (2) of this subsection, as are re-

36 quired to terminate the grant under clauses (1) and (2) of sub-

37 section (a). Such further grant or agreement is effective with

,38 respect to all of the persons in whom the right it covers has vested

80 under clause (2) of this subsection, including those who did not

40 join in signing it. If any person dies after rights under a termi-
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1 nated grant have vested in him, his legal representatives, lega-

2 tees, or heirs at law represent him for purposes of this clause.

3 (4) A further grant, or agreement to make a further grant, of

4 any right covered by a terminated grant is valid only if it is made

6 after the effective date of the termination. As an exception, how-

6 ever, an agreement for such a further grant may be made between

7 the persons provided by clause (3) of this subsection and the

8 original grantee or his successor in title, after the notice of termi-

9 nation has been served as provided by clause (4) of subsection (a) .

10 (5) Termination of a grant under this section affects only those

11 rights covered by the grant that arise under this title, and in no

12 way affects rights arising under any other Federal, State, or for-

13 eign laws.

14 (6) Unless and until termination is effected under this section,

15 the grant, if it does not provide otherwise, continues in effect for

16 the term of copyright provided by this title.

17 § 204. Execution of transfers of copyright ownership

18 (a) A transfer of copyright ownership, other than by operation of

19 law, is not valid unless an instrument of conveyance, or a note or

20 memorandum of the transfer, is in writing and signed by the owner

21 of the rights conveyed or his duly authorized agent.

22
(b) A certificate of acknowledgement is not required for the validity

23 of a transfer, but is prima facie evidence of the execution of the

24 transfer if:

25 (1) in the case of a transfer executed in the United States, the

26 certificate is issued by a person authorized to administer oaths

27 within the United States
;
or

28 (2) in the case of a transfer executed in a foreign country, the

29 certificate is issued by a diplomatic or consular officer of the

30 United States, or by a person authorized to administer oaths

31 whose authority is proved by a certificate of such an officer.

32 § 205. Recordation of transfers and other documents

33 (a) Conditions for Kecordation.—Any transfer of copyright own-

34 ership or other document pertaining to a copyright may be recorded

35 in the Copyright Office if the document filed for recordation bears the

36 actual signature of the person who executed it, or if it is accompanied

37 by a sworn or official certification that it is a true copy of the original,

38 signed document.

39 (b) Certificate of Recordation.—The Register of Copyrights

40 shall, upon receipt of a document as provided by subsection (a) and
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1 of the fee provided by section 708, record the document and return it

2 with a certificate of recordation.

3 (c) Eeoordation as Construottve Notice.—Recordation of a docu-

i ment in the Copyright OflSce gives all persons constructive notice of the

5 facts stated in the recorded document, but only if :

6 (1) the document, or material attached to it, specifically identi-

7 fies the work to which it pertains so that, after the document is in-

8 dexed by the Register of Copyrights, it would be revealed by a

9 reasonable search under the title or registration number of the

10 work; and

11 (2) registration has been made for the work.

12 (d) Recordation as PicEREQuierrE to Infringement Suit.—No per-

13 son claiming by virtue of a transfer to be the owner of copyright or

14 of any exclusive right under a copyright is entitled to institute an in-

15 fringement action under this title until the instrument of transfer

16 under which he claims has been recorded in the Copyright Office, but

17 suit may be instituted after such recordation on a cause of action that

18 arose before recordation.

19 (e) Priority Between Conflicting Transfers.—As between two

20 conflicting transfers, the one executed first prevails if it is recorded, in

21 the manner required to give constructive notice under subsection (c) ,

22 within one month after its execution in the United States or within two

23 months after its execution abroad, or at any time before recordation in

24 such manner of the later transfer. Otherwise the later transfer prevails

25 if recorded first in such manner, and if taken in good faith, for valu-

26 able consideration or on the basis of a binding promise to pay royal-

27 ties, and without notice of the earlier transfer.

28 (f) PRioRmr Between Conflicting Transfer of Ownership and

29 Nonexclusive License.—A nonexclusive license, whether recorded

30 or not, prevails over a conflicting transfer of copyright ownership if

31 the license is evidenced by a written instrument signed by the owner of

32 the rights licensed or his duly authorized agent, and if :

33 (1) the license was taken before execution of the transfer; or

34 (2) the license was taken in good faith before recordation of

35 the transfer and without notice of it.

36 Chapter 3.—DURATION OF COPYRIGHT
Sec.

301. Pre-emption with respect to other laws.
302. Duration of copyright : Works created on or after January 1, 1975.
303. Duration of copyright: Works created but not published or copyrighted

before January 1, 1975.

304. Duration of copyright : Subsisting copyrights.
305. Duration of copyright : Terminal date.
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1 §301. Pre-emption with respect to other laws

2 (a) On and after January 1, 1975, all rights in the nature of copy-

3 right in works that come within the subject matter of copyright as

4 specified by sections 102 and 103, whether created before or after that

5 date and whether published or unpublished, are governed exclusively

6 by this title. Thereafter, no person is entitled to copyright, literary

7 property rights, or any equivalent legal or equitable right in any such

8 work under the common law or statutes of any State.

9 (b) Nothing in this title annuls or limits any rights or remedies

10 under the common law or statutes of any State with respect to :

11 (1) unpublished material that does not come within the subject

12 matter of copyright as specified by sections 102 and 103, including

13 works of authorship not fixed in any tangible medium of

14 expression ;

15 (2) any cause of action arising from undertakings commenced

16 before January 1, 1975 ;

17 (3) activities violating rights that are not equivalent to any of

18 the exclusive rights within the general scope of copyright as speci-

19 fied by section 106, including breaches of contract, breaches of

20 trust, invasion of privacy, defamation, and deceptive trade prac-

21 tices such as passing ofi' and false representation.

22 §302. Duration of copyright: Works created on or after Janu-

23 ary 1, 1975

24 (a) In General.—Copyright in a work created on or after Janu-

25 ary 1, 7975, subsists from its creation and, except as provided by the

26 following subsections, endures for a term consisting of the life of

27 the author and fifty years after his death.

28 (b) Joint Works.—In the case of a joint work prepared by two

29 or more authors who did not work for hire, the copyright endures for

30 a term consisting of the life of the last surviving author and fifty

31 years after his death.

32 (c) Anonymous Works, Pseudonymous Works, and Works Made

33 for Hire.—In the case of an anonymous work, a pseudonymous work,

34 or a work made for hire, the copyright endures for a term of seventy-

35 five years from the year of its first publication, or a term of one

36 hundred years from the year of its creation, whichever expires first.

37 If, before the end of such term, the identity of one or more of the

38 authors of an anonymous or pseudonymous work is revealed in the

39 records of a registration made for that work under subsection (a)

40 or (d) of section 407, or in the records provided by this subsection.
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1 the copyright in the work endures for the term specified by subsections

2 (a) or (b), based on the life of the author or authors whose identity

3 has been revealed. Any person having an interest in the copyright in

4 an anonymous or pseudonymous work may at any time record, in

5 records to be maintained by the Copyright Office for that purpose, a

6 statement identifying one or more authors of the work
;
the statement

7 shall also identify the person filing it, the nature of his interest, the

8 source of his information, and the particular work affected, and shall

9 comply in form and content with requirements that the Register of

10 Copyrights shall prescribe by regulation.

11 (d) Records Relating to Death of Authors.—Any person having

12 an interest in a copyright may at any time record in the Copyright

13 Office a statement of the date of death of the author of the copy-

14 righted work, or a statement that the author is still living on a par-

15 ticular date. The statement shall identify the person filing it, the

16 nature of his interest, and the source of his information, and shall

17 comply in form and content with requirements that the Register

18 of Copyrights shall prescribe by regulation. The Register shall

19 maintain current records of information relating to the death of

20 authors of copyrighted works, based on such recorded statements

21 and, to the extent he considers practicable, on data contained in any

22 of the records of the Copyright Office or in other reference sources.

23 (e) Presumfhon as to Author's Death.—After a period of

24 seventy-five years from the year of first publication of a work, or a

25 period of one hundred years from the year of its creation, whichever

26 expires first, any person who obtains from the Copyright Office a certi-

27 fied report that the records provided by subsection (d) disclose nothing

28 to indicate that the author of the work is living, or died less than fifty

29 years before, is entitled to the benefit of a presumption that the author

30 has been dead for at least fifty years. Reliance in good faith upon this

31 presumption shall be a complete defense to any action for infringement

32 under this title.

33 § 303. Duration of copyright : Works created but not published or

34. copyrighted before January 1, 1975

85 Copyright in a work created before January 1, 1975, but not there-

36 tofore in the public domain or copyright, subsists from January 1,

37 1975, and endures for the term provided by section 302. In no case,

38 liowever, shall the term of copyright in such a work expire before

39 December 31, 1999
; and, if the work is published on or before Decem-

40 ber 31, 1999, the term of copyright shall not expire before December 31,

41 2024.

20-344 0-73
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1 § 304. Duration of copyright : Subsisting copyrights

2 (a) Copyrights in Their First Term on January 1, 1975.—Any
3 copyright, the first term of which is subsisting on January 1, 1975,

4 shall endure for twenty-eight years from the date it was originally

5 secured : Provided, That in the case of any posthumous work or of any

6 periodical, cyclopedic, or other composite work upon which the copy-

T right was originally secured by the proprietor thereof, or of any work

8 copyrighted by a corporate body (otherwise than as assignee or licensee

9 of the individual author) or by an employer for whom such work is

10 made for hire, the proprietor of such copyright shall be entitled to a

11 renewal and extension of the copyright in such work for the further

12 term of forty-seven years when application for such renewal and ex-

13 tension shall have been made to Copyright Office and duly regis-

14 tered therein within one year prior to the expiration of the original

15 term of copyright : And provided further, That in the case of any other

16 copyrighted work, including a contribution by an individual author

17 to a periodical or to a cyclopedic or other composite work, the author

18 of such work, if still living, or the widow, widower, or children of the

19 author, if the author be not living, or if such author, widow, widower,

20 or children be not living, then the author's executors, or in the absence

21 of a will, his next of kin shall be entitled to a renewal and extension of

22 the copyright in such work for a further term of forty-seven years

23 when application for such renewal and extension shall have been made

24 to the Copyright Office and duly registered therein within one year

25 prior to the expiration of the original term of copjrright : And pro-

26 vided further, That in default of the registration of such application

27 for renewal and extension, the copyright in any work shall terminate

28 at the expiration of twenty-eight years from the date copyright was

29 originally secured.

30 (b) Copyrights in Their Renewal Term or Registered for Re-

31 NEWAL Before January 1, 1975.—The duration of any copyright, the

32 renewal term of which is subsisting at any time between December 31,

33 1973, and December 31, 1974, inclusive, or for which renewal registra-

34 tion is made between December 31, 1973, and December 31, 1974,

35 inclusive, is extended to endure for a term of 75 years from the date

36 copyright was originally secured.

37 (c) Termination of Transfers and Licenses Covering Ex-

38 tended Renewal Term.—In the case of any copyright subsisting in

39 either its first renewal term on January 1, 1975, other than a copy-

40 right in a work made for hire, the exclusive or nonexclusive grant of a
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1 transfer or license of the renewal copyright or of any right under it,

2 executed before January 1, 1975, by any of the persons designated by

3 the second proviso of subsection (a) of this section, otherwise than by

4 wUl, is subject to termination under the following condition :

5 (1) In the case of a grant executed by a person or persons other

6 than the author, termination of the grant may be effected by the

7 surviving person or persons who executed it. In the case of a

8 grant executed by one or more of the authors of the work, termuia-

9 tion of the grant may be effected, to the extent of a particular

10 author's share in the ownership of the renewal copyriglit, by the

11 author who executed it or, if such author is dead, by the person or

12 persons who, under clause (2) of this subsection, own and are

13 entitled to exercise a total of more than one half of that author's

14 termination interest.

15 (2) Where an author is dead, his or her termination interest is

16 owned, and may be exercised, by his widow
(
or her widower) and

17 children or grandchildren as follows:

18 (A) The widow (or widower) owns the author's entire

19 termination interest unless there are any surviving children

20 or grandchildren of the author, in which case the widow (or

21 widower) owns one half of the author's interest
;

22 (B) The author's surviving children, and the surviving

23 children of any dead child of the author, own the author's

24 entire termination interest unless there is a widow (or wid-

25 ower) ,
in which case the ownership of one half of the author's

26 interest is divided among them ;

27 (C) The rights of the author's children and grandchildren

28 are in all cases divided among them and exercised on a per

29 stirpes basis according to the number of his children repre-

30 sented ;
the share of the children of a dead child in a termi-

31 nation interest can be exercised only by the action of a ma-

32 jorityof them.

33 (3) Termination of the grant may be effected at any time dur-

34 ing a period of five years beginning at the end of fifty-six years

35 from the date copyright was originally secured, or beginning on

36 January 1, 1975, whichever is later.

37 (4) The termination shall be effected by serving an advance

38 notice in writing upon the grantee or his successor in title. In the

39 case of a grant executed by a person or persons other than the

40 author, the notice shall be signed by all of those entitled to termi-
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1 nate the grant under clause (1 ) of this subsection, or by their duly

2 authorized agents. In the case of a grant executed by one or more

3 of the authors of the work, the notice as to any one author's share

4 shall be signed by him or his duly authorized agent or, if he is

5 dead, by the number and proportion of the owners of his termina-

6 tion interest required under clauses (1) and (2) of this subsection,

7 or by their duly authorized agents.

8 (A) The notice shall state the effective date of the termi-

9 nation, which shall fall within the five-year period specified

10 by clause (3) of this subsection, and the notice shall be served

11 not less than two or more than ten years before that date. A

12 copy of the notice shall be recorded in the Copyright Office

13 before the effective date of termination, as a condition to its

14 taking effect.

15 (B) The notice shall comply, in form, content, and manner

16 of service, with requirements that the Register of Copyrights

17 shall prescribe by regulation.

18 (5) Termination of the grant may be effected notwithstanding

19 any agreement to the contrary, including an agreement to make a

20 will or to make any future grant.

21 (6) In the case of a grant executed by a person or persons other

22 than the author, all rights under this title that were covered by

23 the terminated grant revert, upon the effective date of termination,

24 to all of those entitled to terminate the grant under clause ( 1 )
of

25 this subsection. In the case of a grant executed by one or more

26 of the authors of the work, all of a particular author's rights

27 under this title that were covered by the terminated grant revert,

28 upon the effective date of termination, to that author or, if he is

29 dead, to the persons owning his termination interest under clause

30 (2) of this subsection, including those owners who did not join

31 in signing the notice of termination under clause (4) of this sub-

32 section. In all cases the reversion of rights is subject to the foUow-

33 ing limitations :

34 (A) A derivative work prepared under authority of the

35 grant before its termination may continue to be utilized under

36 the terms of the grant after its termination, but this privilege

37 does not extend to the preparation after the termination of

38 other derivative works based upon the copyrighted work

39 covered by the terminated grant.

40 (B) The future rights that will revert upon termination
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1 of the grant become vested on the date the notice of termi-

2 nation has been served as provided by clause (4) of this

3 subsection.

4 (C) Where an author's rights revert to two or more per-

5 sons under clause (2) of this subsection, they shall vest in

6 those persons in the proportionate shares provided by that

7 clause. In such a case, and subject to the provisions of sub-

8 clause (D) of this clause, a further grant, or agreement to

9 make a further grant, of a particular author's share with

10 respect to any right covered by a terminated grant is valid

11 only if it is signed by the same number and proportion of

12 the owners, in whom the right has vested under this clause,

13 as are required to terminate the grant under clause (2) of

14 this subsection. Such further grant or agreement is effective

15 with respect to all of the persons in whom the right it

16 covers has vested under this subclause, including those who

17 did not join in signing it. If any person dies after rights

18 under a terminated grant have vested in him, his legal repre-

19 sentatives, legatees, or heirs at law represent him for purposes

20 of this subclass.

21 (D) A further grant, or agreement to make a further

22 grant, of any right covered by a terminated grant is valid

23 only if it is made after the effective date of the termination.

24 As an exception, however, an agreement for such a further

25 grant may be made between the author or any of the per-

26 sons provided by the first sentence of clause (6) of this

27 subsection, or between the persons provided by subclause (C)

28 of this clause, and the original grantee or his successor in

29 title, after the notice of termination has been served as pro-

30 vided by clause (4) of this subsection.

31 (E) Termination of a grant under this subsection affects

32 only those rights covered by the grant that arise under this

33 title, and in no way affects rights arising under any other

34 Federal, State, or foreign laws.

35 (F) Unless and until termination is effected under this

3g section, the grant, if it does not provide otherwise, continues

37 in effect for the remainder of the extended renewal term.

38 §305. Duration of copyright : Terminal date

39 All terms of copyright provided by sections 302 through 304 run to

40 the end of the calendar year in which they would otherwise expire.
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1 Chapter 4.—COPYRIGHT NOTICE, DEPOSIT, AND

2 REGISTRATION
Sec.

401. Notice of copyright : Visually perceptible copies.

402. Notice of copyright : Phonorecords of sound recordings.

403. Notice of copyright : Publications incorporating United States Government

works.

404. Notice of copyright : Contributions to collective works.

405. Notice of copylght : Omission of notice.

406. Notice of copyright : Error in name or date.

407. Deposit of copies or phonorecords for Library of Congress.

408. Copyright registration in general.

409. Application for registration.

410. Registration of claim and issuance of certificate.

411. Registration as prerequisite to infringement suit.

412. Registration as prerequisite to certain remedies for infringement.

3 § 401. Notice of copyright : Visually perceptible copies

4 (a) General Reqijieement.—Whenever a work protected under

5 this title is published in the United States or elsewhere by authority of

6 the copyright owner, a notice of copyright as provided by this section

7 shall be placed on all publicly distributed copies from which the work

8 can be visually perceived, either directly or with the aid of a machine

9 or device.

10 (b) Form of Notice.—The notice appearing on the copies shall con-

11 sist of the following three elements :

12 (1) the symbol © (the letter C in a circle), the word "Copy-

13 right," or the abbreviation "Copr." ;

14 (2) the year of first publication of the work; in the case of

15 compilations or derivative works incorporating previously pub-

16 lished material, the year date of first publication of the compila-

17 tion or derivative work is sufficient. The year date may be omitted

18 where a pictorial, graphic, or sculptural work, with accompanying

19 text matter, if any, is reproduced in or on greeting cards, post-

20 cards, stationery, jewelry, dolls, toys, or any useful articles;

21 (3) the name of the owner of copyright in the work, or an ab-

22 breviation by which the name can be recognized, or a generally

23 known alternative designation of the owner.

24 (c) Position of Notice.—The notice shall be affixed to the copies

25 in such manner and location as to give reasonable notice of the claim

26 of copyright. The Register of Copyrights shall prescribe by regula-

27 tion, as examples, specific methods of affixation and positions of the

28 notice on various types of works that will satisfy this requirement, but

29 these specifications shall not be considered exhaustive.

30 § 402. Notice of copyright : Phonorecords of sound recordings

31 (a) General Requirement.—^Whenever a sound recording protect-
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1 ed under this title is published in the United States or elsewhere by

2 authority of the copyright owner, a notice of copyright as provided

3 by this section shall be placed on all publicly distributed phonorecords

4 of the sound recording.

5 (b) Form of Notice.—The notice appearing on the phonorecords

6 shall consist of the following three elements :

7 (1) the symbol © (the letter P in a circle) ;

8 (2) the year of first publication of the sound recording;

9 (3) the name of the owner of copyrights in the sound record-

10 ing, or an abbreviation by which the name can be recognized, or a

11 generally known alternative designation of the owner; if the

12 producer of the soimd recording is named on the phonorecord

13 labels or containers, and if no other name appears in conjunction

14 with the notice, his name shall be considered a part of the notice.

15 (c) Position of Notice.—The notice shall be placed on the surface

16 of the phonorecord, or on the phonorecord label or container, in such

17 manner and location as to give reasonable notice of the claim of copy-

18 right.

19 §403. Notice of copyright: Publications incorporating United

20 States GJovernment works

21 Whenever a work is published in copies or phonorecords consisting

22 preponderantly of one or more works of the United States Govern-

23 ment, the notice of copyright provided by section 401 or 402 shall

24 also include a statement identifying, either affirmatively or negatively,

25 those portions of the copies or phonorecords embodying any work or

26 works protected under this title.

27 §404. Notice of copyright: Contributions to collective works

28 (a) A separate contribution to a collective work may bear its own

29 notice of copyright, as provided by sections 401 through 403. How-

30 ever, a single notice applicable to the collective work as a whole is

31 sufficient to satisfy the requirements of sections 401 through 403 with

32 respect to the separate contributions it contains (not including adver-

33 tisements inserted on behalf of persons other than the owner of copy-

34 right in the collective work) , regardless of the ownership of copyright

35 in the contributions and whether or not they have been previously

36 published.

37 (b) Where the person named in a single notice applicable to a col-

38 lective work as a whole is not the owner of copyright in a separate

39 contribution that does not bear its own notice, the case is governed

40 by the provisions of section 406 (a).
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1 § 405. Notice of copyright : Omission of notice

2 (a) Effect of Omission on Coptrioht.—The omission of the copy-

3 right notice prescribed by sections 401 through 403 from copies or

4 phonorecords publicly distributed by authority of the copyright owner

5 does not invalidate the copyright in a work if :

6 (1) the notice has been omitted from no more than a relatively

7 small number of copies or phonorecords distributed to the public ;

8 or

9 (2) registration for the work has been made before or is made

10 within five years after the publication without notice, and a rea-

11 sonable effort is made to add notice to all copies or phonorecords

12 that are distributed to the public in the United States after the

13 omission has been discovered
;
or

14 (3) the notice has been omitted in violation of an express re-

15 quirement in writing that, as a condition of the copyright owner's

16 authorization of the public distribution of copies or phonorecords,

17 they bear the prescribed notice.

18 (b) Effect of Omission on Innocent Infringers.—Any person

19 who innocently infringes a copyright, in reliance upon an authorized

20 copy or phonorecord from which the copyright notice has been omitted,

21 incurs no liability for actual or statutory damages under section 504

22 for any infringing acts committed before receiving actual notice that

23 registration for the work had been made under section 408, if he proves

24 that he was misled by the omission of notice. In a suit for infringe-

25 ment in such a case the court may allow or disallow recovery of any

26 of the infringer's profits attributable to the infringement, and may

27 enjoin the continuation of the infringing imdertaking or may require,

28 as a condition for permitting the infringer to continue his undertak-

29 ing, that he pay the copyright owner a reasonable license fee in an

30 amount and on terms fixed by the court.

31 (c) Removal of Notice.—Protection under this title is not affected

32 by the removal, destruction, or obliteration of the notice, without the

33 authorization of the copyright owner, from any publicly distributed

34 copies or phonorecords.

35 § 406. Notice of copyright : Error in name or date

36 (a) Error in Name.—Where the person named in the copyright

37 notice on copies or phonorecords publicly distributed by authority of

38 the copyright owner is not the owner of copyright, the validity and

39 ownership of the copyright are not affected. In such a case, however,

40 any person who innocently begins an undertaking that infringes the
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1 copyright has a complete defense to any action for such infringement

2 if he proves that he was misled by the notice and began the imdertak-

3 ing in good faith under a purported transfer or license from the person

4 named therein, unless before the undertaking was begun :

5 (1) registration for the work had been made in the name of

6 the owner of copyright ;
or

7 (2) a document executed by the person named in the notice

8 and showing the ownership of the copyright had been recorded.

9 The person named in the notice is liable to account to the copyright

10 owner for all receipts from purported transfers or licenses made by

11 him under the copyright.

12 (b) Error in Date.—When the year date in the notice on copies or

13 phonorecords distributed by authority of the copyright owner is

14 earlier than the year in which publication first occurred, any period

15 computed from the year of first publication under section 302 is to be

16 computed from the year in the notice. Where the year date is more

17 than one year later than the year in which publication first occurred,

18 the work is considered to have been published without any notice and

19 is governed by the provisions of section 405.

20 (c) Omission of Name or Date.—Where copies or phonorecords

21 publicly distributed by authority of the copyright owner contain no

22 name or no date that could reasonably be considered a part of the

23 notice, the work is considered to have been published without any

24 notice and is governed by the provisions of section 405.

25 § 407. Deposit of copies or phonorecords for Library of Cong^ress

26 (a) Except as provided by subsection (c), the owner of copyright

- 27 or of the exclusive right of publication in a work published with no-

28 tice of copyright in the United States shall deposit, within three

29 months after the date of such publication :

30
( 1 ) two complete copies of the best edition

;
or

31 (2) if the work is a sound recording, two complete phono-

32 records of the best edition, together with any printed or other

33 visually-perceptible material published with such phonorecords.

34 This deposit is not a condition of copyright protection.

35 (b) The required copies or phonorecords shall be deposited in the

36 Copyright Office for the use or disposition of the Library of Congress.

37 The Register of Copyrights shall, when requested by the depositor

38 and upon payment of the fee prescribed by section 708, issue a receipt

39 for the deposit.

40 (c) The Register of Copyrights may by regulation exempt any
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1 categories of material from the deposit requirements of this section,

2 or require deposit of only one copy or phonorecord with respect to

3 any categories.

4 (d) At any time after publication of a work as provided by sub-

5 section (a), the Eegister of Copyrights may make written demand

6 for the required deposit on any of the persons obligated to make the

7 deposit vmder subsection (a). Unless deposit is made within three

8 months after the demand is received, the person or persons on whom

9 the demand was made are liable :

10 (1) to a fine of not more than $250 for each work; and

11 (2) to pay to the Library of Congress the total retail price of

12 the copies or phonorecords demanded, or, if no retail price has

13 been fixed, the reasonable cost to the Library of Congress of

14 acquiring them.

15 §408. Copyright registration in general

16 (a) Registration Permissive.—At any time during the subsistence

17 of copyright in any published or unpublished work, the owner of copy-

18 right or of any exclusive right in the work may obtain registration of

19 the copyright claim by delivering to the Copyright Office the deposit

20 specified by this section, together with the application and fee specified

21 by sections 409 and 708. Subject to the provisions of section 405(a),

22 such registration is not a condition of copyright protection.

23 (b) Deposit for Copyright Registration.—Except as provided by

24 subsection (c), the material deposited for registration shall include:

25 (1) in the case of an unpublished work, one complete copy or

26 phonorecord ;

27 (2) in the case of a published work, two complete copies or

28 phonorecords of the best edition
;

29 (3) in the case of a work first published abroad, one complete

80 copy or phonorecord as so published ;

31 (4) in the case of a contribution to a collective work, one com-

32 plete copy or phonorecord of the best edition of the collective

33 work.

34 Copies or phonorecords deposited for the Library of Congress under

35 section 407 may be used to satisfy the deposit provisions of this section,

36 if they are accompanied by the prescribed application and fee, and by

37 any additional identifying material that the Register may, by regula-

38 tion, require. -><:

39 (c) Administratfve Classification and Optional Deposit.—The

40 Register of Copyrights is authorized to specify by regulation the
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administrative classes into which works are to be placed for purposes of

2 deposit and registration, and the nature of the copies or phonorecords

3 to be deposited in the various classes specified. The regulations may
4 require or permit, for particular classes, the deposit of identifying

5 material instead of copies or phonorecords, the deposit of only one copy

6 or phonorecord where two would normally be required, or a single

7 registration for a group of related works. This administrative classi-

8 fication of works has no significance with respect to the subject matter

9 of copyright or the exclusive rights provided by this title.

10 (d) Corrections and Amplifications.—The Kegister may also

11 establish, by regulation, formal procedures for the filing of an applica-

12 tion for supplementary registration, to correct an error in a copyright

13 registration or to amplify the information given in a registration. Such

14 application shall be accompanied by the fee provided by section 708,

15 and shall clearly identify the registration to be corrected or amplified.

16 The information contained in a supplementary registration augments

17 but does not supersede that contained in the earlier registration.

18 (e) Published Edition of Previously Kegistered Work.—Regis-
19 tration for the first published edition of a work previously registered

20 in unpublished form may be made even though the work as published

21 is substantially the same as the unpublished version.

22 §409. Application for registration

23 The application for copyright registration shall be made on a form

24 prescribed by the Register of Copyrights and shall include :

25 (1) the name and address of the copyright claimant;

26 (2) in the case of a work other than an anonymous or pseudony-

27 mous work, the name and nationality or domicile of the author or

28 authors and, if one or more of the authors is dead, the dates of

29 their deaths;

30 (3) if the work is anonymous or pseudonymous, the nationality

31 or domicile of the author or authors
;

32 (4) in the case of a work made for hire, a statement to this

33 effect
;

3* (5) if the copyright claimant is not the author, a brief state-

35 ment of how the claimant obtained ownership of the copyright;

36 (6) the title of the work, together with any previous or altema-

37 tive titles under which the work can be identified
;

38 (7) the year in which creation of the work was completed ;

39 (8) if the work has been published, the date and nation of its

40 first publication ;

41 (9) in the case of a compilation or derivative work, an identi-
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1 fication of any pre-existing work or works that it is based on or

2 incorporates, and a brief, general statement of the additional

3 material covered by the copyright claim being registered;

4 (10) in the case of a published work containing material of

5 which copies are required by section 601 to be manufactured in

6 the United States, the names of the persons or organizations

7 who performed the processes specified by subsection (c) of sec-

8 tion 601 with respect to that material, and the places where those

9 processes were performed ;
and

10 (11) any other information regarded by the Register of Copy-

11 rights as bearing upon the preparation or identification of the

12 work or the existence, ownership, or duration of the copyright.

13 § 410. Registration of claim and issuance of certificate

14 (a) When, after examination, the Register of Copyrights deter-

15 mines that, in accordance with the provisions of this title, the material

16 deposited constitutes copyrightable subject matter and that the other

17 legal and formal requirements of this title have been met, he shall reg-

18 ister the claim and issue to the applicant a certificate of registration

19 under the seal of the Copyright Office. The certificate shall contain

20 the information given in the application, together with the number

21 and effective date of the registration.

22 (b) In any case in which the Register of Copyrights determines

23 that, in accordance with the provisions of this title, the material de-

24 posited does not constitute copyrightable subject matter or that the

25 claim is invalid for any other reason, he shall refuse registration and

26 shall notify the applicant in wrfting of the reasons for his action.

27 (c) In any judicial proceedings the certificate of a registration made

28 before or within five years after first publication of the work shall

29 constitute prima facie evidence of the validity of the copyright and

30 of the facts stated in the certificate. The evidentiary weight to be

31 accorded the certificate of a registration made thereafter shall be

32 within the discretion of the court.

33 (d) The effective date of a copyright registration is the day on

34 which an application, deposit, and fee, which are later determined by

35 the Register of Copyrights or by a court of competent jurisdiction to

36 be acceptable for registration, have all been received in the Copyright

37 Office.

38 § 411. Registration as prerequisite to infringement suit

39 (a) Subject to the provisions of subsection (b), no action for in-

40 fringement of the copyright in any work shall be instituted until

41 registration of the copyright claim has been made in accordance with
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1 this title. In any case, however, where the deposit, application, and fee

2 required for registration have been delivered to the Copyright Office

3 in proper form and registration has been refused, the applicant is

4 entitled to institute an action for infringement if notice thereof, with

5 a copy of the complaint, is served on the Register of Copyrights. The

6 Register may, at his option, become a party to the action with respect

7 to the issue of registrability of the copyright claim by entering his

8 appearance within sixty days after such service, but his failure to do

9 so shall not deprive the court of jurisdiction to determine that issue.

10 (b) In the case of a work consisting of sounds, images, or both, the

11 first fixation of which is made simultaneously with its transmission,

12 the copyright owner may either before or after such fixation takes

13
place, institute an action for infringement under section 501, fully

14
subject to the remedies provided by sections 502 through 506, if, in

15 accordance with requirements that the Register of Copyrights shall

16
prescribe by regulation, the copyright owner—

1'
(1) serves notice upon the infringer, not less than ten or more

18 than thirty days before such fixation, identifying the work and

1^ the specific time and source of its first transmission, and declar-

*" ing an intention to secure copyright in the work; and

21
(2) makes registration for the work within three months after

22 its first transmission.

23 §412. Registration as prerequisite to certain remedies for

24 infringement

25 In any action under this title, other than an action instituted under

26 section 411 (b) ,
no award of statutory damages or of attorney's fees, as

27 provided by sections 504 and 505, shall be made for :

28
(1) any infringement of copyright in an impublished work

29 commenced before the effective date of its registration ;
or

3"
(2) any infringement of copyright commenced after first pub-

31 lication of the work and before the effective date of its registra-

32 tion, unless such registration is made within three months after

33 its first publication.

34 Chapter 5.—COPYRIGHT INFRINGEMENT AND REMEDIES
Sec.

501. Infringement of copyright.

502. Remedies for infringement : Injunctions.

503. Remedies for infringement : Impounding and disposition of infringing ar-

ticles.

504. Remedies for infringement : Damages and profits.

505. Remedies for infringement : Costs and attorney's fees.

506. Criminal offenses.

507. Limitations on actions.

508. Notification of filing and determination of actions.
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1 §501. Infringement of copyright

2 (a) Anyone who violates any of the exclusive rights of the copy-

3 right owner as provided by sections 106 through 117, or who imports

4 copies or phonorecords into the United States in violation of section

5 602, is an infringer of the copyright.

6 (b) The legal or beneficial owner of an exclusive right under a

7 copyright is entitled, subject to the requirements of sections 205(d)

8 and 411, to institute an action for any infringement of that particular

9 right committed while he is the owner of it. The court may require

10 him to serve written notice of the action with a copy of the complaint ^

11 upon any person shown, by the records of the Copyright Office or \

12 otherwise, to have or claim an interest in the copyright, and shall re- I

13 quire that such notice be served upon any person whose interest is

14 likely to be affected by a decision in the case. The court may require

15 the joinder, and shall permit the intervention, of any person having

16 or claiming an interest in the copyright.

17 §502. Remedies for infringement: Injunctions

18 (a) Any court having jurisdiction of a civil action arising under

19 this title may, subject to the provisions of section 1498 of title 28, '.

20 grant temporary and final injunctions on such terms as it may deem

21 reasonable to prevent or restrain infringement of a copyright.

22 (b) Any such injunction may be served anywhere in the United

23 States on the person enjoined; it shall be operative throughout the

24 United States and shall be enforceable, by proceedings in contempt or s

25 otherwise, by any United States court having jurisdiction of that per-

26 son. The clerk of the court granting the injunction shall, when

27 requested by any other court in which enforcement of the injimction is

28 sought, transmit promptly to the other court a certified copy of all the

29 papers in the case on file in his office.

30 § 503. Remedies for infringement : Impounding and disposition of

31 infringing articles

32 (a) At any time while an action under this title is pending, the

33 court may order the impounding, on such terms as it may deem rea-

34 sonable, of all copies or phonorecords claimed to have been made or

35 used in violation of the copyright owner's exclusive rights, and of all

36 plates, molds, matrices, masters, tapes, film negatives, or other articles

37 by means of which such copies or phonorecords may be reproduced.

38 (b) As part of a final judgment or decree, the court may order the

39 destruction or other reasonable disposition of all copies or phono-

40 records found to have been made or used in violation of the copyright
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1 owner's exclusive rights, and of all plates, molds, matrices, masters,

2 tapes, film negatives, or other articles by means of which such copies

3 or phonorecords may be reproduced.

4 § 504. Remedies for infringement : Damages and profits

5 (a) In General.—Except as otherwise provided by this title, an

6 infringer of copyright is liable for either :

7 (1) the copyright owner's actual damages and any additional

8 profits of the infringer, as provided by subsection (b) ;
or

9 (2) statutory damages, as provided by subsection (c).

10 (b) Actual Damages and Profits.—The copyright owner is en-
'

11 titled to recover the actual damages suffered by him as a result of the

12 infringement, and any profits of the infringer that are attributable

13 to the infringement and are not taken into account in computing the

14 actual damages. In establishing the infringer's profits, the copyright

15 owner is required to present proof only of the infringer's gross revenue,

16 and the infringer is required to prove his deductible expenses and the

17 elements of profit attributable to factors other than the copyrighted

18 work.

19 (c) Statutory Damages.—
20 (1) Except as provided by clause (2) of this subsection, the

21 copyright owner may elect, at any time before final judgment is

22 rendered, to recover, instead of actual damages and profits, an

23 award of statutory damages for all infringements involved in

24 the action, with respect to any one work, for which any one

25 infringer is liable individually, or for which any two or more

26 infringers are liable jointly and severally, in a sum of not less

27 than $250 or more than $10,000 as the court considers just. For

28 the purposes of this subsection, all the parts of a compilation

29 or derivative work constitute one work.

30 (2) In a case where the copyright owner sustains the burden

31 of proving, and the court finds, that infringement was committed

32 willfully, the court in its discretion may increase the award of

33 statutory damages to a sum of not more than $50,000. In a case

34 where the infringer sustains the burden of proving, and the court

35 finds, that he was not aware and had no reason to believe that his

36 acts constituted an infringement of copyright, the court in its

37 discretion may reduce the award of statutory damages to a sum

38 of not less than $100. In a case where an instructor, librarian or

39 archivist in a nonprofit educational institution, library, or ar-

40 chives, who infringed by reproducing a copyrighted work in
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1 copies or phonorecords, sustains the burden of proving that he

2 believed and had reasonable grounds for believing that the repro-

8 duction was a fair use under section 107, the court in its discretion

4 may remit statutory damages in whole or in part.

5 § 505. Remedies for infringement : Costs and attorney's fees

6 In any civil action under this title, the court in its discretion may
7 allow the recovery of full costs by or against any party other than

8 the United States or an officer thereof. Except as otherwise provided

9 by this title, the court may also award a reasonable attorney's fee to

10 the prevailing party as part of the costs.

11 § 506. Criminal offenses

12 (a) Criminal Infringement.—Any person who infringes a copy^I

13 right willfully and for purposes of commercial advantage or private

14 financial gain shall be fined not more than $2,500 or imprisoned not

15 more than one year, or both, for the first such offense, and shall be fined

16 not more than $10,000 or imprisoned not more than one year, or both,

17 for any subsequent offense.

18 (b) Frauduuent Copyright Notice.—Any person who, with fraud-

19 ulent intent, places on any article a notice of copyright or words of

20 the same purport that he knows to be false, or who, with fraudulent

21 intent, publicly distributes or imports for public distribution any

22 article bearing such notice or words that he knows to be false, shall be

23 fined not more than $2,500.

34 (c) Fraudulent Removal of Copyright Notice.—Any person who,

25 with fraudulent intent, removes or alters any notice of copyright

26 appearing on a copy of a copyrighted work shall be fined not more

27 than $2,500.

28 (d) False Representation.—Any person who knowingly makes a

29 false representation of a material fact in the application for copyright

30 registration provided for by section 409, or in any written statement

31 filed in connection with the application, shall be fined not more than

32 $2,500.

33 § 507. Limitations on actions

34 (a) Criminal Proceedings.—No criminal proceeding shall be main-

35 tained under the provisions of this title unless it is commenced within

36 three years after the cause of action arose.

37 (b) Civil Actions.—No civil action shall be maintained under the

38 provisions of this title unless it is commenced within three years after

39 the claim accrued.
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1 § 508. Notification of filing and determination of actions

2 (a) "Within one month after the filing of any action under this title,

3 the clerks of the courts of the United States shall send written notifica-

4 tion to the Kegister of Copyrights setting forth, as far as is shown
6 by the papers filed in the court, the names and addresses of the parties
6 and the title, author, and registration number of each work involved

' in the action. If any other copyrighted work is later included in the

8 action by amendment, answer, or other pleading, the clerk shall also

^ send a notification concerning it to the Kegister within one month
^" after the pleading is filed.

(b) Within one month after any final order or judgment is issued

in the case, the clerk of the court shall notify the Kegister of it,

sending him a copy of the order or judgment together with the written

opinion, if any, of the court.

(c) Upon receiving the notifications specified in this section, the

Kegister shall make them a part of the public records of the Copyright

Office.

Chapter 6.—MANUFACTURING REQUIREMENT AND
IMPORTATION

Sec.

601. Manufacture, importation, and public distribution of certain copies.
602. Infringing importation of copies or phonorecords.
603. Importation proliibitions : Enforcement and disposition of excluded articles.

20 § 601. Manufacture, importation, and public distribution of cer-

21 tain copies

22 (a) Except as provided by subsection (b), the importation into or

23 public distribution in the United States of copies of a work consisting

24 preponderantly of nondramatic literary material that is in the English

25 language and is protected under this title is prohibited unless the

26 portions consisting of such material have been manufactured in the

27 United States or Canada.

28 (b) Theprovisionsof subsection (a) do not apply :

29 (1) where, on the date when importation is sought or public

30 distribution in the United States is made, the author of any sub-

31 stantial part of such material is neither a national nor a domicil-

32 iary of the United States or, if he is a national of the United

33 States, has been domiciled outside of the United States for a

34 continuous period of at least one year immediately preceding that

35 date
;
in the case of a work made for hire, the exemption provided

36 by this clause does not apply unless a substantial part of the work

37 was prepared for an employer or other person who is not a na-

20-344 O - 73 - 5
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1 tional or domiciliary of the United States or a domestic corpora-

Si tion or enterprise ;

3 (2) where the Bureau of Customs is presented with an import

4 statement issued under the seal of the Copyright Office, in which

5 case a total of no more than two thousand copies of any one such

6 work shall be allowed entry ;
the import statement shall be issued

7 upon request to the copyright owner or to a person designated by

8 him at the time of registration for the work under section 408

9 or at any time thereafter
;

10 (3) where importation is sought under the authority or for the

11 use, other than in schools, of the government of the United States

12 or of any State or political subdivision of a State ;

13 (4) where importation, for use and not for sale, is sought :

14 (A) by any person with respect to no more than one copy

15 of any one work at any one time
;

16 (B) by any person arriving from abroad, with respect to

17 copies forming part of his personal baggage ;
or

18 (C) by an organization operated for scholarly, educa-

19 tional, or religious purposes and not for private gain, with

20 respect to copies intended to form a part of its library ;

21 (5) where the copies are reproduced in raised characters for

22 the use of the blind
;

23 (6) where, in addition to copies imported under clauses (3)

24 and (4) of this subsection, no more than two thousand copies of

25 any one such work, which have not been manufactured in the

26 United States or Canada, are publicly distributed in the United

27 States.

28 (c) The requirement of this section that copies be manufactured in

29 the United States or Canada is satisfied if :

30 (1) in the case where the copies are printed directly from type

31 that has been set, or directly from plates made from such type,

32 the setting of the type and the making of the plates have been

33 performed in the United States or Canada
;
or

34 (2) in the case where the making of plates by a lithographic

35 or photoengraving process is a final or intermediate step preceding

36 the printing of the copies, the making of the plates has been per-

37 formed in the United States or Canada ; and

38 (3) in any case, the printing or other final process of producing

39 multiple copies and any binding of the copies have been performed

40 in the United States or Canada.
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1 (d) Importation or public distribution of copies in violation of

2 this section does not invalidate protection for a work under this title.

3 However, in any civil action or criminal proceeding for infringement

4 of the exclusive rights to reproduce and distribute copies of the work,

5 the infringer has a complete defense with respect to all of the non-

6 dramatic literary material comprised in the work and any other parts

7 of the work in which the exclusive rights to reproduce and distribute

8 copies are owned by the same person who owns such exclusive rights

9 in the nondramatic literary material, if he proves :

10 (1) that copies of the work have been imported into or publicly

11 distributed in the United States in violation of this section by or

12 with the authority of the owner of such exclusive rights ;
and

13 (2) that the infringing copies were manufactured in the United

14 States or Canada in accordance with the provisions of subsection

15 (c) ; and

16 (3) that the infringement was commenced before the effective

17 date of registration for an authorized edition of the work, the

18 copies of which have been manufactured in the United States or

19 Canada in accordance with the provisions of subsection (c).

20 (e) In any action for infringement of the exclusive rights to repro-

21 duce and distribute copies of a work containing material required by

22 this section to be manufactured in the United States or Canada, the

23 copyright owner shall set forth in the complaint the names of the per-

24 sons or organizations who performed the processes specified by subsec-

25 tion (c) with respect to that material, and the places where those

26 processes were performed.

27 § 602. Infringing importation of copies or phonorecords

28 (a) Importation into the United States, without the authority of

29 the owner of copyright under this title, of copies or phonorecords of

30 a work that have been acquired abroad is an infringement of the

31 exclusive right to distribute copies or phonorecords under section 106,

32 actionable under section 501. This subsection does not apply to :

33 (1) importation of copies or phonorecords under the authority

34 or for the use of the government of the United States or of any

35 State or political subdivision of a State but not including copies

36 or phonorecords for use in schools, or copies of any audiovisual

37 work imported for purposes other than archival use
;

38 (2) importation, for the private use of the importer and not

39 for distribution, by any person with respect to no more than one

40 copy or phonorecord of any one work at any one time, or by any



62

60

1 person arriving from abroad with respect to copies or phono-

2 records forming part of his personal baggage ;
or

3 (3) importation by or for an organization operated for schol-

4 arly, educational, or religious purposes and not for private gain,

5 with respect to no more than one copy of an audiovisual work

6 solely for its archival purposes, and no more than five copies or

7 phonorecords of any other work for its library lending or archival

8 purposes.

9 (b) In a case where the making of the copies or phonorecords would

10 have constituted an infringement of copyright if this title had been

11 applicable, their importation is prohibited. In a case where the copies

12 or phonorecords were lawfully made, the Bureau of Customs has no

13 authority to prevent their importation unless the provisions of section

14 601 are applicable. In either case, the Secretary of the Treasury is

15 authorized to prescribe, by regulation, a procedure under which any

16 person claiming an interest in the copyright in a particular work may,

17 upon payment of a specified fee, be entitled to notification by the

18 Bureau of the importation of articles that appear to be copies or phono-

19 records of the work.

20 §603. Importation prohibitions: Enforcement and disposition of

21 excluded articles

22 (a) The Secretary of the Treasury and the Postmaster General shall

23 separately or jointly make regulations for the enforcement of the pro-

24 visions of this title prohibiting importation.

25 (b) These regulations may require, as a condition for the exclusion

26 of articles under section 602 :

27 (1) that the person seeking exclusion obtain a court order en-

28 joining importation of the articles
;
or

29 (2) that he furnish proof, of a specified nature and in accord-

30 ance with prescribed procedures, that the copyright in which he

31 claims an interest is valid and that the importation would violate

32 the prohibition in section 602
;
he may also be required to post a

38 surety bond for any injury that may result if the detention or

34 exclusion of the articles proves to be unjustified.

35 (c) Articles imported in violation of the importation prohibitions

36 of this title are subject to seizure and forfeiture in the same manner as

37 property imported in violation of the customs revenue laws. For-

38 feited articles shall be destroyed as directed by the Secretary of the

39 Treasury or the court, as the case may be
; however, the articles may be

40 returned to the country of export whenever it is shown to the satisfac-
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1 tion of the Secretary of the Treasury that the importer had no reason-

2 able grounds for believing that his acts constituted a violation of law.

3 Chapter 7.—COPYRIGHT OFFICE
Sec

701. The Copyright Office: General responsibilities and organization.
702. Copyright Office regulations.

703. Effective date of actions In Copyright Office.

704. Retention and disposition of articles deposited in Copyright Office.

705. Copyright Office records : Preparation, maintenance, public inspection, and
searching.

706. Copies of Copyright Office records.

707. Copyright Office forms and publications.

708. Copyright Office fees.

4 §701. The Copyright Office: General responsibilities and orga-

5 nization

6 (a) All administrative functions and duties under this title, ex-

7 cept as otherwise specified, are the responsibility of the Kegister of

8 Copyrights as director of the Copyright Office in the Library of

9 Congress. The Register of Copyrights, together with the subordi-

10 nate officers and employees of the Copyright Office, shall be appointed

11 by the Librarian of Congress, and shall act under his general di-

12 rection and supervision.

13 (b) The Register of Copyrights shall adopt a seal to be used on

14 and after January 1, 1975, to authenticate all certified documents

15 issued by the Copyright Office.

16 (c) The Register of Copyrights shall make an annual report to

17 the Librarian of Congress of the work and accomplishments of the

18 Copyright Office during the previous fiscal year. The annual report

19 of the Register of Copyrights shall be published separately and as

20 a part of the annual report of the Librarian of Congress.

21 §702. Copyright Office regulations

22 The Register of Copyrights is authorized to establish regulations

23 not inconsistent with law for the administration of the functions and

24 duties made his responsibility under this title. All regulations estab-

25 lished by the Register under this title are subject to the approval of

26 the Librarian of Congress.

27 § 703. Effective date of actions in Copyright Office

28 In any case in which time limits are prescribed under this title

29 for the performance of an action in the Copyright Office, and in

30 which the last day of the prescribed period falls on a Saturday, Sun-

31 day, holiday or other non-business day within the District of Co-

32 lumbia or the Federal Government, the action may be taken on the

33 next succeeding business day, and is effective as of the date when the

34 period expired.
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1 § 704. Retention and disposition of articles deposited in Copyright

2 Office

3 (a) Upon their deposit in the Copyright Office under sections 407

4 and 408, all copies, phonorecords, and identifying material, including

5 those deposited in connection with claims that have been refused

6 registration, are the property of the United States Government.

7 (b) In the case of published works, all copies, phonorecords, and

8 identifying material deposited are available to the Library of Con-

9 gress for its collections, or for exchange or transfer to any other

10 library. In the case of unpublished works, the Library is entitled to

11 select any deposits for its collections.

12 (c) Deposits not selected by the Library under subsection (b), or

13 identifying portions or reproductions of them, shall be retained under

14 the control of the Copyright Office, including retention in Govern-

15 ment storage facilities, for the longest period considered practicable

16 and desirable by tlie Register of Copyrights and the Librarinn of

17 Congress. After that period it is within the joint discretion of the

18 Register and the Librarian to order their destruction or other disposi-

19 tion; but, in the case of unpublished works, no deposit shall be de-

20 stroyed or otherwise disposed of during its term of copyright.

21 (d) The depositor of copies, phonorecords, or identifying material

22 under section 408, or the copyright owner of record, may request

23 retention, under the control of the Copyright Office, of one or more

24 of such articles for the full term of copyright in the work. The Register

25 of Copyrights shall prescribe, by regulation, the conditions under

26 which such requests are to be made and granted, and shall fix the

27 fee to be charged under section 708(12) if the request is granted.

28 §705. Copyright Office records: Preparation, maintenance, public

29 inspection, and searching

30 (a) The Register of Copyrights shall provide and keep in the Copy-

31 right Office records of all deposits, registrations, recordations, and

32 other actions taken under this title, and shall prepare indexes of all

33 such records.

34 (b) Such records and indexes, as well as the articles deposited in

35 connection with completed copyright registrations and retained under

36 the control of the Copyright Office, shall be open to public inspection.

37 (c) Upon request and payment of the fee specified by section 708,

38 the Copyright Office shall make a search of its public records, indexes,

39 and deposits, and shall furnish a report, of the information they dis-

40 close with respect to any particular deposits, registrations, or recorded

41 documents.
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1 §706. Copies of Copyright Office records

2 (a) Copies may be made of any public records or indexes of the

3 Copyright Office; additional certificates of copyright registration and

4 copies of any public records or indexes may be furnished upon request

5 and payment of the fees specified by section 708.

6 (b) Copies or reproductions of deposited articles retained under

7 the control of the Copyright Office shall be authorized or furnished

8 only under the conditions specified by the Copyright Office regulations,

9 § 707. Copyright Office forms and publications

10 (a) Catalog of Coptkight Enthies.—The Register of Copyrights

11 shall compile and publish at periodic intervals catalogs of all copy-

12 right registrations. These catalogs shall be divided into parts in

13 accordance with the various classes of works, and the Register has

14 discretion to determine on the basis of practicability and usefulness,

15 the form and frequency of publication of each particular part.

16 (b) Other Publications.—The Register shall furnish, free of

17 charge upon request, application forms for copyright registration and

18 general informational material in connection with the functions of the

19 Copyright Office. He also has authority to publish compilations of

20 information, bibliographies, and other material he considers to be

21 of value to the public.

22 (c) DisTRiBrrriON of Publications.—All publications of the Copy-

23 right Office shall be furnished to depository libraries as specified under

24 section 1905 of title 44, United States Code, and, aside from those fur-

25 nished free of charge, shall be offered for sale to the public at prices

26 based on the cost of reproduction and distribution.

27 §708. Copyright Office fees

28 (a) The following fees shall be paid to the Register of Copyrights:

29 (1) for the registration of a copyright claim or a supplementary

30 registration under section 408, including the issuance of a certifi-

31 cate of registration, $6 ;

32 (2) for the registration of a claim to renewal of a subsisting

33 copyright in its first term under section 304(a), including the

34 issuance of a certificate of registration , $4 ;

35 (3) for the issuance of a receipt for a deposit under section

36 407, $2 ;

37 (4) for the recordation, as provided by section 205, of a transfer

38 of copyright ownership or other document of six pages or less,

39 covering no more than one title, $5 ; for each page over six and

40 for each title over one, 50 cents additional
;
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1 (5) for the filing, under section 115 (b) ,
of a notice of intention

2 to make phonorecords, $3 ;

3 (6) for the recordation, under section 302(c), of a statement

4 revealing the identity of an author of an anonymous or pseu-

5 donymous work, or for the recordation, under section 302 ( d ) ,
of a

6 statement relating to the death of an author, $5 for a document of

7 six pages or less, covering no more than one title
;
for each page

8 over six and for each title over one, 50 cents additional
;

9 (7) for the issuance, under section 601, of an import state-

10 ment, $3 ;

11 (8) for the issuance, under section 706, of an additional certifi-

12 cate of registration, $2 ;

18 (9) for the issuance, under section 116, of a certificate for the

14 recordation of a phonorecord player, 50 cents
;

15 (10) for the issuance of any other certification, $3 ;
the Eegister

16 of Copyrights has discretion, on the basis of their cost, to fix the

17 fees for preparing copies of Copyright Office records, whether

18 they are to be certified or not;

19 (11) for the making and reporting of a search as provided by

20 section 705, and for any related services, $5 for each hour or frac-

21 tion of an hour consumed
;

22 (12) for any other special services requiring a substantial

23 amount of time or expense, such fees as the Register of Copyrights

24 may fix on the basis of the cost of providing the service.

25 (b) The fees prescribed by or under this section are applicable to

26 the United States Government and any of its agencies, employees, or

27 officers, but the Register of Copyrights has discretion to waive the

28 requirement of this subsection in oc'casional or isolated cases involving

29 relatively small amounts.

30 Chapter 8.—COPYRIGHT ROYALTY TRIBUNAL
Sec.

801. Copyright Royalty Tribunal ; Establishment and purpose.
802. Petitions for the adjustment of royalty rates.

803. Membership of the Tribunal.

804. Procedures of the Tribunal.

805. Compensation of members of the Tribunal ; expenses of the Tribunal.

806. Reports to the Congress.
807. Effective date of royalty adjustment.
808. Effective date of royalty distribution.

809. Judicial review.

31 §801. Copyright Royalty Tribunal: Establishment and purpose

32 (a) There is hereby created in the Library of Congress a Copyright

33 Royalty Tribunal.

34 (b) Subject to the provisions of this chapter, the purposes of the
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1 Tribunal shall be: (1) to make determinations concerning the adjust-

2 ment of the copyright royalty rates specified by sections 111, 114, 115,

3 and 116 so as to assure that such rates continue to be reasonable; and

4 (2) to determine in certain circumstances the distribution of the roy-

5 alty fees deposited with the Eegister of Copyrights under sections 111,

6 114, and 116.

7 § 802. Petitions for the adjustment of royalty rates

8 During calendar year 1978, and in each subsequent fifth calendar

9 year, any owner or user of a copyrighted work whose royalty rates

10 are initially specified by sections 111 and 114, or the duly authorized

11 agent of such owner or user, may file a petition with the Eegister of

12 Copyrights declaring that the petitioner requests an adjustment of

13 the statutory royalty rate, or a rate previously established by the Tri-

14 bunal. During calendar year 1980, and in each subsequent fifth calen-

15 dar year, any owner or user of a copyrighted work whose royalty rates

16 are initially specified by sections 115 and 116, or the duly authorized

17 agent of such owner or user, may file a petition with the Eegister of

18 Copyrights declaring that the petitioner requests an adjustment of

19 the statutory royalty rate, or a rate previously established by the Tri-

20 bunal. The Register shall make a determination as to whether the ap-

21 plicant has a significant interest in the royalty rate in which an ad-

22 justment is requested. If the Eegister determines that the petitioner has

23 a significant interest, he shall cause notice of his decision to be pub-

24 lished in the Federal Eegister.

25 § 803. Membership of the Tribunal

26 (a) Upon determining that a petitioner for adjustment of a royalty

27 rate has a significant interest, or upon certifying the existence of a

28 controversy concerning the distribution of royalty fees deposited pur-

29 suant to sections 111, 114 and 116, the Eegister shall request the Amer-

30 ican Arbitration Association or any similar successor organization to

31 furnish a list of three members of said Association. The Eegister shall

32 communicate the names together with such information as may be

33 appropriate to all parties of interest. Any such party within twenty

34 days from the date said communication is sent may submit to the

35 Eegister written objections to any or all of the proposed names. If no

36 such objections are received, or if the Eegister determines that said

37 objections are not well founded, he shall certify the appointment of

38 the three designated individuals to constitute a panel of the Tribunal

39 for the consideration of the specified rate or royalty distribution. Such

40 panel shall function as the Tribunal established in section 801. If the
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1 Register determines that the objections to the designation of one or

2 more of the proposed individuals are well founded, the Register shall

3 request the American Arbitration Association or any similar successor

4 organization to propose the necessary number of substitute individuals.

5 Upon receiving such additional names the Register shall constitute

6 the panel. The Register shall designate one member of the panel as

7 Chairman.

8 (b) If any member of a panel becomes unable to perform his duties,

9 the Register, after consultation with the parties, may provide for the

10 selection of a successor in the manner prescribed in subsection (a).

11 §804. Procedures of the Tribunal

12 (a) The Tribunal shall fix a time and place for its proceedings and

13 shall cause notice to be given to the parties.

14 (b) Any organization or person entitled to participate in the pro-

15 ceedings may appear directly or be represented by counsel.

16 (c) Except as otherwise provided by law, the Tribunal shall deter-

17 mine its own procedure. For the purpose of carrying out the provisions

18 of this chapter, the Tribunal may hold hearings, administer oaths,

19 and require, by subpoena or otherwise, the attendance and testimony

20 of witnesses and the production of documents.

21 (d) Every final decision of the Tribunal shall be in writing and

22 shall state the reasons therefor.

23 § 805. Compensation of members of the Tribunal ; expenses of the

24 Tribunal

25 (a) In proceedings for the distribution of royalty fees, the compen-

26 sation of members of the Tribunal and other expenses of the Tribunal

27 shall be deducted prior to the distribution of the funds.

28 (b) In proceedings for the adjustment of royalty rates, there is

29 hereby authorized to be appropriated such sums as may be necessary.

30 (c) The Library of Congress is authorized to furnish facilities and

31 incidental service to the Tribunal.

32 (d) The Tribunal is authorized to procure temporary and inter-

33 mittent services to the same extent as is authorized by section 3109 of

34 title 5, United States Code.

35 § 806. Reports to the Congress

36 The Tribunal immediately upon making a final determination in

37 any proceeding for adjustment of a statutory royalty shall transmit

38 its decision, together with the reasons therefor, to the Secretary of the

39 Senate and the Clerk of the House of Representatives for reference

40 to the Judiciary Committees of the Senate and the House of

41 Representatives.
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^
§807. Effective date of royalty adjustment

^
(a) Prior to the expiration of the first period of ninety calendar

^
days of continuous session of the Congress, following the transmittal

* of the report Specified in section 806, either House of the Congress may
^

adopt a resolution stating in substance that the House does not favor

" the recommended royalty adjustment, and such adjustment, therefore,

' shall not become effective.
D

(b )
For the purposes of subsection

(
a

)
of this section

(1) Continuity of session shall be considered as broken only by

an adjournment of the Congress sine die, and

(2) In the computation of the ninety-day period there shall be

excluded the days on which either House is not in session because

of an adjournment of more than three days to a day certain.

(c) In the absence of the passage of such a resolution by either

House during said ninety-day period, the final determination by the

Tribunal of a petition for adjustment shall take effect on the first day
^ '

following ninety calendar days after the expiration of the period speci-

'^ fied by subsection (a).

19
(d) The Register of Copyrights shall give notice of such effective

20 date by publication in the Federal Register not less than sixty days
21 before said date.

22
§808. Effective date of royalty distribution

2'^ A final determination of the Tribunal concerning the distribution

24 of royalty fees deposited with the Register of Copyrights pursuant to

25 sections 111, 114. and 116 shall become effective thirty days following

26 such determination unless prior to that time an application has been

27 filed pursuant to section 809 to vacate, modify or correct the determina-

28 tion, and notice of such application has been served upon the Register

29 of Copyrights. The Register upon the expiration of thirty days shall

30 distribute such royalty fees not subject to any application filed pur-

31 suant to section 809.

32 §809. Judicial review

33 In any of the following cases the United States District Court for

34 the District of Columbia may make an order vacating, modifying or

35 correcting a final determination of the Tribunal concerning the distri-

36 bution of royalty fees—
37 (a) Where the determination was procured by corruption, fraud,

38 or undue means.

39 (b) Where there was evident partiality or corruption in any mem-

40 ber of the panel.
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1 (c) Where any member of the panel was guilty of any misconduct

2 by which the rights of any party have been prejudiced.

3 TRANSITIONAL AND SUPPLEMENTARY PROVISIONS

4 Sec. 102. This title becomes effective on January 1, 1975, except as

5 otherwise provided by sections 111(c) and 304(b) of title 17 as

6 amended by this title.

7 Sec. 103. This title does not provide copyright protection for any

8 work that goes into the public domain before January 1, 1975. The

9 exclusive rights, as provided by section 106 of title 17 as amended

10 by this title, to reproduce a work in phonorecords and to distribute

11 phonorecords of the work, do not extend to any nondramatic musical

12 work copyrighted before July 1, 1909.

13 Sec. 104. All proclamations issued by the President under sections

14 1(e) or 9(b) of title 17 as it existed on December 31, 1974, or under

15 previous copyright statutes of the United States shall continue in

16 force until terminated, suspended, or revised by the President.

17 Sec. 105. (a) (1) Section 505 of title 44, United States Code, Sup-

18 plement IV, is amended to read as follows :

19 "§505. Sale of duplicate plates

20 "The Public Printer shall sell, under regulations of the Joint Com-

21 mittee on Printing to persons who may apply, additional or duplicate

22 stereotype or electrotype plates from which a Government publication

23 is printed, at a price not to exceed the cost of composition, the metal,

24 and making to the Government, plus 10 per centum, and the full

25 amount of the price shall be paid when the order is filed."

26 (2) The item relating to section 505 in the sectional analysis at the

27 beginning of chapter 5 of title 44, United States Code, is amended to

28 read as follows :

"505. Sale of duplicate plates."

29 (b) Section 2113 of title 44, United States Code, is amended to read

30 as follows :

31 "§2113. Limitation on liability

32 "When letters and other intellectual productions (exclusive of

33 patented material, published works under copyright protection, and

34 unpublished works for which copyright registration has been made)

35 come into the custody or possession of the Administrator of General

36 Services, the United States or its agents are not liable for infringe-

37 ment of copyright or analogous rights arising out of use of the

38 materials for display, inspection, research, reproduction, or other

39 purposes."
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1 (c) In section 1498(b) of title 28 of the United States Code, the

2 phrase "section 101(b) of title 17" is amended to read "section 504(c)

3 of title 17".

4 (d) Section 543(a)(4) of the Internal Kevenue Code of 1954, as

5 amended, is amended by striking out "(other than by reason of sec-

6 tion 2 or 6 thereof) ".

7 (e) Section 4152(a) of title 39 of the United States Code is

8 amended by striking out clause (5).

9 (f) In section 6 of the Standard Reference Data Act (section

10 290(e) of title 15 of the United States Code, Supplement IV), sub-

11 section (a) is amended to delete the reference to "section 8" and to

12 substitute therefor the phrase "section 105".

13 'Sec. 106. In any case where, before January 1, 1975, a person has

14 lawfully made parts of instnmients serving to reproduce mechani-

15 cally a copyrighted work under the compulsory license provisions of

16 section 1(e) of title 17 as it existed on December 31, 1974, he may
17 continue to make and distribute such parts embodying the same me-

18 chanical reproduction without obtaining a new compulsory license

19 under the terms of section 115 of title 17 as amended by this title.

20 However, such parts made on or after January 1, 1975, constitute

21 phonorecords and are otherwise subject to the provisions of said

22 section 115.

23 Sec. 107. In the case of any work in which an ad interim copyright

24 is subsisting or is capable of being secured on December 31, 1974,

25 under section 22 of title 17 as it existed on that date, copyright pro-

26 tection is hereby extended to endure for the term or terms provided

27 by section 304 of title 17 as amended by this title.

28 Sec. 108. The notice provisions of sections 401 through 403 of title

29 17 as amended by this title apply to all copies or phonorecords publicly

30 distributed on or after January 1, 1975. However, in the case of a work

31 published before January 1, 1975, compliance with the notice provi-

32 sions of title 17 either as it existed on December 31, 1974, or as amended

33 by this title, is adequate with respect to copies publicly distributed

34 after December 31, 1974.

35 Sec. 109. The registration of claims to copyright for which the

36 required deposit, application, and fee were received in the Copyright

37 Office before January 1, 1975, and the recordation of assignments of

38 copyright or other instruments received in the Copyright Office before

39 January 1, 1975, shall be made in accordance with title 17 as it existed

40 on December 31, 1974.
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1 Sec. 110. The demand and penalty provisions of section 14 of title

2 17 as it existed on December 31, 1974, apply to any work in which copy-

3 right has been secured by publication with notice of copyright on or

4 before that date, but any deposit and registration made after that date

5 in response to a demand under that section shall be made in accordance

6 with the provisions of title 17 as amended by this title.

7 Sec. 111. All causes of action that arose under title 17 before Jan-

8 uary 1, 1975, shall be governed by title 17 as it existed when the cause of

9 action arose.

10 Sec. 112. If any provision of title 17, as amended by this title, is

11 declared unconsititutional, the validity of the remainder of the title

12 is not aflPected.

13 TITLE II—NATIONAL COMMISSION ON NEW TECHNO-
14 LOGICAL USES OF COPYRIGHTED WORKS
15 establishment and pukpose of commission

16 Sec. 201. (a) There is hereby created in the Library of Congress a

17 National Commission on New Technological Uses of Copyrighted

18 Works (hereafter called the Commission).

19 (b) The purpose of the Commission is to study and compile data on :

20 ( 1 ) the reproduction and use of copyrighted works of author-

21 ship—
22 (A) in conjunction with automatic systems capable of stor-

23 ing, processing, retrieving, and transferring information, and

24 (B) by various forms of machine reproduction, not includ-

25 ing reproduction by or at the request of instructors for use

26 in face-to-face teaching activities
;
and

27 (2) the creation of new works by the application or intervention

28 of such automatic systems or machine reproduction.

29 (c) The Commission shall make recommendations as to such

30 changes in copyright law or procedures that may be necessary to

31 assure for such purposes access to copyrighted works, and to provide

32 recognition of the rights of copyright owners.

33 MEMBERSHIP OF THE COMMISSION

34 Sec 202. (a) The Commission shall be composed of thirteen voting

35 members, appointed as follows:

36 (1) Four members, to be appointed by the President, selected

37 from authors and other copyright owners
;

38 (2) Four members, to be appointed by the President, selected

39 from users of copyright works
;

40 (3) Four nongovernmental members to be appointed by the

41 ^ President, selected from the public generally ;
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1 (4) The Librarian of Congress.

2 (b) The President shall appoint a Chairman, and a Vice Chair-

3 man who shall act as Chairman in the absence or disability of the

4 Chairman or in the event of a vacancy in that office, from among

5 the four members selected from the public generally, as provided by

6 clause (3) of subsection (a). The Register of Copyrights shall serve

7 ex officio as a nonvoting member of the Commission.

8 (c) Seven voting members of the Commission shall constitute a

9 quorum.

10 (d) Any vacancy in the Commission shall not affect its powers and

11 shall be filled in the same manner as the original appointment was

12 made.

13 COMPENSATION OF MEMBERS OF COMMISSIONS

14 Sec. 203. (a) Members of the Commission, other than officers or

15 employees of the Federal Government, shall receive compensation at

16 the rate of $100 per day while engaged in the actual performance

17 of Commission duties, plus reimbursement for travel, subsistence, and

18 other necessary expenses in connection with such duties.

19 (b) Any members of the Commission who are officers or employ-

20 ees of the Federal Government shall serve on the Commission with-

21 out compensation, but such members shall be reimbursed for travel,

22 subsistence, and other necessary expenses in connection with the per-

23 formance of their duties.

24 STAFF

25 Sec. 204. (a) To assist in its studies, the Commission may appoint

26 a staff which shall be an administrative part of the Library of

27 Congress. The staff shall be headed by an Executive Director, who

28 shall be responsible to the Commission for the Administration of the

29 duties entrusted to the staff.

30 (b) The Commission may procure temporary and intermittent

31 services to the same extent as is authorized by section 3109 of title

32 5, United States Code, but at rates not to exceed $100 per day.

33 EXPENSES OF THE COMMISSION

34 Sec. 205. There are hereby authorized to be appropriated such sums

35 as may be necessary to carry out the provisions of this title.

36 REPORTS

37 Sec. 206. (a) Within one year after the first meeting of the Com-

38 mission it shall submit to the President and the Congress a preliminary

39 report on its activities.

40 (b) Within three years after the enactment of this Act the Com-
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1 mission shall submit to the President and the Congress a final report
2 on its study and investigation which shall include its recommenda-

3 tions and such proposals for legislation and administrative action as

4 may be necessary to carry out its recommendations.

5 (c) In addition to the preliminary report and final report required

6 by this section, the Commission may publish such interim reports as

7 it may determine, including but not limited to consultant's reports,

8 transcripts of testimony, seminar reports, and other Commission

9 findings.

10 POWERS OF THE COMMISSION

11 Sec. 207. (a) The Commission or, with the authorization of the

12 Commission, any three or more of its members, may, for the purpose of

13 carrying out the provisions of this title, hold hearings, administer

14 oaths, and require, by subpoena or otherwise, the attendance and testi-

15 mony of witnesses and the production of documentary material.

16 (b) With the consent of the Commission, any of its members may
17 hold any meetings, seminars, or conferences considered appropriate

18 to provide a forum for discussion of the problems with which it is

19 dealing.

20 TERMINATION

21 Sec. 208. On the sixtieth day after the date of the submission of its

22 final report, the Commission shall terminate and all offices and

23 employment under it shall expire.

34 TITLE III—PROTECTION OF ORNAMENTAL DESIGNS
25 OF USEFUL ARTICLES
26 . DESIGNS PROTECTED

27 Sec. 301. (a) The author or other proprietor of an original oma-

28 mental design of a useful article may secure the protection provided

29 by this title upon complying with and subject to the provisions hereof.

30 (b) For the purposes of this title—
31 (1) A "useful article" is an article which in normal use has an in-

32 trinsic utilitarian function that is not merely to portray the appearance

33 of the article or to convey information. An article which normally is

34 a part of a useful article shall be deemed to be a useful article.

35 (2) The "design of a useful article", hereinafter referred to as a

36 "design", consists of those aspects or elements of the article, including

37 its two-dimensional or three-dimensional features of shape and sur-

38 face, which make up the appearance of the article.

39 (3) A design is "ornamental" if it is intended to make the article

40 attractive or distinct in appearance.
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1 (4) A design is "original" if it is the independent creation of an

2 author who did not copy it from another source.

3 DESIGNS NOT SUBJECT TO PROTECTION

4 Sec. 302. Protection under this title shall not be available for a

5 design that is—
6 (a) not original;

7 (b) staple or conunonplace, such as a standard geometric figure,

8 familiar symbol, emblem, or motif, or other shape, pattern, or

9 configuration which has become common, prevalent, or ordinary ;

10 (c) different from a design excluded by subparagraph (b)

11 above only in insignificant details or in elements which are vari-

12 ants commonly used in the relevant trades
;
or

13 (d) dictated solely by a utilitarian function of the article that

14 embodies it;

15 (e) composed of three-dimensional features of shape and sur-

16 face with respect to men's, women's, and children's apparel, in-

17 eluding undergarments and outerwear.

18 REVISIONS, ADAPTATIONS, AND RE.\RRANGEMENT8

19 Sec. 303. Protection for a design under this title shall be available

20 notwithstanding the employment in the design of subject matter ex-

21 eluded from protection under section 302, if the design is a substantial

22 revision, adaptation, or rearrangement of said subject matter: Pro-

23 vided, That such protection shall be available to a design employing

24 subject matter protected under title I of this Act, or title 35 of the

25 United States Code or this title, only if such protected subject matter

26 is employed with the consent of the proprietor thereof. Such pro-

27 tection shall be independent of any subsisting protection in subject

28 matter employed in the design, and shall not be construed as securing

29 any right to subject matter excluded from protection or as extending

30 any subsisting protection.

31 COMMENCEMENT OF PROTECTION

32 Sec. 304. (a) The protection provided for a design under this title

33 shall commence upon the date when the design is first made public.

34 (b) A design is made public when, by the proprietor of the design

35 or with his consent, an existing useful article embodying the design

36 is anywhere publicly exhibited, publicly distributed, or offered for

37 sale or sold to the public.

38 TERM OF PROTECTION

39 Sec. 305. (a) Subject to the provisions of this title, the protection

40 herein provided for a design shall continue for a term of five years

20-344 O - 73 - 6
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1 from the date of the commencement of protection as provided in sec-

2 tion 304(a) ,
but if a proper application for renewal is received by the

3 Administrator during the year prior to the expiration of the five-year

4 term, the protection herein provided shall be extended for an addi-

5 tional period of five years from the date of expiration of the first five

6 years.

7 (b) If the design notice actually applied shows a date earlier than

8 the date of the commencement of protection as provided in section

9 304(a), protection shall terminate as though the term had commenced

10 at the earlier date.

11 (c) Where the distinguishing elements of a design are in sub-

12 stantially the same form in a number of different useful articles, the

13 design shall be protected as to all such articles when protected as to

14 one of them, but not more than one registration shall be required. Upon

15 expiration or termination of protection in a particular design as pro-

16 vided in this title all rights under this title in said design shall ter-

17 minate, regardless of the number of different articles in which the

18 design may have been utilized during the term of its protection.

19 THE DESIGN NOTICE

20 Sec. 306. (a) Whenever any design for which protection is sought

21 under this title is made public as provided in section 304(b), the

22 proprietor shall, subject to the provisions of section 307, mark it or

23 have it marked legibly with a design notice consisting of the following

24 three elements :

25 (1) the words "Protected Design", the abbreviation "Prot'd

26 Des." or the letter "D" within a circle, thus ® ;

27 (2) the year of the date on which the design was first made

28 public ;
and

29 (3) the name of the proprietor, an abbreviation by which the

30 name can be recognized, or a generally accepted alternative desig-

31 nation of the proprietor ; any distinctive identification of the pro-

32 prietor may be used if it has been approved and recorded by

33 the Administrator before the design marked with such identifica-

34 tion is made public.

35 After registration the registration number may be used instead of

36 the elements specified in (2) and (3) hereof.

37 (b) The notice shall be so located and applied as to give reasonable

38 notice of design protection while the useful article embodying the

39 design is passing through its normal channels of commerce. This re-

40 quirement may be fulfilled, in the case of sheetlike or strip materials
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1 bearing repetitive or continuous designs, by application of the notice

2 to each repetition, or to the margin, selvage, or reverse side of the ma-

3 terial at reasonably frequent intervals, or to tags or labels affixed to

4 the material at such intervals.

5 (c) When the proprietor of a design has complied with the provi-

6 sions of this section, protection under this title shall not be affected by
7 the removal, destruction, or obliteration by others of the design notice

8 on an article.

9 EFFECT OF OlVnSSION OF NOTICE

10 Sec. 307. The omission of the notice prescribed in section 306 shall

11 not cause loss of the protection or prevent recovery for infringement

12 against any person who, after written notice of the design protection,

13 begins an undertaking leading to infringement : Provided, That such

14 omission shall prevent any recovery under section 322 against a person

15 who began an undertaking leading to infringement before receiving

16 written notice of the design protection, and no injunction shall be

17 had unless the proprietor of the design shall reimburse said person

18 for any reasonable expenditure or contractual obligation in connec-

19 tion with such undertaking incurred before written notice of design

20 protection, as the court in its discretion shall direct. The burden

21 of proving written notice shall be on the proprietor.

22 INFRINGEMENT

23 Sec. 308. (a) It shall be infringement of a design protected under

24 this title for any person, without the consent of the proprietor of

25 the design, within the United States or its territories or possessions

26 and during the term of such protection, to—
27 (1) make, have made, or import, for sale or for use in trade,

28 any infringing article as defined in subsection (d) hereof; or

29 (2) sell or distribute for sale or for use in trade any such

30 infringing article : Provided, however. That a seller or distributor

31 of any such article who did not make or import the same shall be

32 deemed to be an infringer only if—
33 (i) he induced or acted in collusion with a manufacturer to

34 make, or an importer to import such article (merely purchas-

35 ing or giving an order to purchase in the ordinary course of

36 business shall not of itself constitute such inducement or

37 collusion) ;
or

38 (ii) he refuses or fails upon the request of the proprietor

39 of the design to make a prompt and full disclosure of his

40 source of such article, and he orders or reorders such article
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1 after having received notice by registered or certified mail

2 of the protection subsisting in the design.

3 (b) It shall be not infringement to make, have made, import, sell,

4 or distribute, any article embodying a design created without knowl-

5 edge of, and copying from, a protected design.

6 (c) A person who incorporates into his own product of manufacture

7 an infringing article acquired from others in the ordinary course of

8 business, or who, without knowledge of the protected design, makes or

9 processes an infringing article for the account of another person in the

10 ordinary course of business, shall not be deemed an infringer except

11 under the conditions of clauses (i) and (ii) of paragraph (a) (2) of

12 this section. Accepting an order or reorder from the source of the in-

13 fringing article shall be deemed ordering or reordering within the

14 meaning of clause (ii) of paragraph (a) (2) of this section.

15 (d) An "infringing article" as used herein is any article, the design

16 of which has been copied from the protected design, without the con-

17 sent of the proprietor: Provided however, That an illustration or

18 picture of a protected design in an advertisement, book, periodical,

19 newspaper, photograph, broadcast, motion picture, or similar medium

20 shall not be deemed to be an infringing article. An article is not an

21 infringing article if it embodies, in common with the protected design,

22 only elements described in subsections (a) through (d) of section 302.

23 (e) The party alleging rights in a design in any action or proceed-

24 ing shall have the burden of affirmatively establishing its originality

25 whenever the opposing party introduces an earlier work which is

26 identical to such design, or so similar as to make a prima facie show-

27 ing that such design was copied from such work.

28 APPLICA'nON FOR REGISTRATION

29 Sec. 309. (a) Protection under this title shall be lost if application

30 for registration of the design is not made within six months after the

31 date on which the design was first made public as provided in section

32 304(b).

33 (b) Application for registration or renewal may be made by the

34 proprietor of the design.

36 (c) The application for registration shall be made to the Adminis-

36 trator and shall state (1) the name and address of the author or

37 authors of the design; (2) the name and address of the proprietor

38 if different from the author; (3) the specific name of the article, in-

39 dicating its utility ; (4) the date when the design was first made public

40 as provided in section 304(b) ;
and (5) such other information as may
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1 be required by the Administrator. The application for registration

2 may include a description setting forth the salient features of the de-

3 sign, but the absence of such a description shall not prevent registra-

4 tion under this title.

5 (d) The application for registration shall be accompanied by a

6 statement under oath by the applicant or his duly authorized agent or

7 representative, setting forth that, to the best of his knowledge and be-

8 lief (1) the design is original and was created by the author or authors

9 named in the application ; (2) the design has not previously been regis-

10 tered on behalf of the applicant or his predecessor in title; (3) the de-

ll sign has been made public as provided in section 304(b) ;
and (4) the

12 applicant is the person entitled to protection and to registration under

13 this title. If the design has been made public with the design notice

14, prescribed in section 306, the statement shall also describe the exact

15 form and position of the design notice.

16 (e) Error in any statement or assertion as to the utiliy of the article

17 named in the application, the design of which is sought to be regis-

18 tered, shall not affect the protection secured under this title.

19 (f ) Errors in omitting a joint author or in naming an alleged joint

20 author shall not affect the validity of the registration, or the actual

21 ownership or the protection of the design : Provided^ That the name of

22 one individual who was in fact an author is stated in the application.

23 Where the design was made within the regular scope of the author's

24 employment and individual authorship of the design is difficult or im-

25 possible to ascribe and the application so states, the name and address

26 of the employer for whom the design was made may be stated instead

27 of that of the individual author.

28 (g) The application for registration shall be accompanied by two

29 copies of a drawing or other pictorial representation of the useful

30 article having one or more views adequate to show the design, in a

31 form and style suitable for reproduction, which shall be deemed a

32 part of the application.

33 (h) Belated useful articles having common design features may be

34 included in the same application under such conditions as may be pre-

35 scribed by the Administrator.

36 BENEFIT OF EARLIER FILING DATE IN FOREIGN COTTNTRT

37 Sec. 310. An application for registration of a design filed in this

38 country by any person who has, or whose legal representative or pred-

89 ecessor or successor in title has previously regularly filed an applica-

40 tion for registration of the same design in a foreign country which af-
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1 fords similar privileges in the case of applications filed in the United

2 States or to citizens of the United States shall have the same effect

3 as if filed in this country on the date on which the application was

4 first filed in any such foreign country, if the application in this country

5 is filed within six months from the earliest date on which any such

6 foreign application was filed.

7 OATHS AND ACKNOWLEDGMENTS

8 Sec. 311. Oaths and acknowledgments required by this title may be

9 made before any person in the United States authorized by law to

10 administer oaths, or, when made in a foreign country, before any

11 diplomatic or consular officer of the United States authorized to ad-

12 minister oaths, or before any official authorized to administer oaths in

13 the foreign country concerned, whose authority shall be proved by a

14 certificate of a diplomatic or consular officer of the United States, and

15 shall be valid if they comply with the laws of the state or country

16 where made.

17 EXAMINATION OF APPLICATION AND ISSUE OR REFUSAL OF REGISTRATIOiN

18 Sec. 312 (a) Upon the filing of an application for registration in

19 proper form as provided in section 309, and upon payment of the fee

20
provided in section 315, the Administrator shall determine whether

21 or not the application relates to a design which on its face appears to

22 be subject to protection under this title, and if so, he shall register the

design. Registration under this subsection shall be announced by

publication.

23

2i

25
(b) If, in his judgment, the application for registration relates to

26 a design which on its face is not subject to protection under this title,

27 the Administrator shall send the applicant a notice of his refusal to

28
register and the grounds therefor. Within three months from the date

29 the notice of refusal is sent, the applicant may request, in writing, re-

30 consideration of his application. After consideration of such a request.

31 the Administrator shall either register the design or send the applicant

32 a notice of his final refusal to register.

33
(c) Any person who believes he is or will be damaged by a registra-

34 tion under this title may, upon payment of the prescribed fee, apply

35 to the Administrator at any time to cancel the registration on the

36 ground that the design is not subject to protection under the provisions

37 of this title, stating the reasons therefor. Upon receipt of an applica-

38 tion for cancellation, the Administrator shall send the proprietor of

39 the design, as shown in the records of the Office of the Administrator, a

^ notice of said application, and the proprietor shall have a period of

*1 three months from the date such notice was mailed in which to present
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1
arguments in support of the validity of the registration. It shall also

"
be within the authority of the Administrator to establish, by regula-

^
tion, conditions under which the opposing parties may appear and be

* heard in support of their arguments. If, after the periods provided for

^ the presentation of arguments have expired, the Administrator deter-

" mines that the applicant for cancellation has established that the de-

'

sign is not subject to protection under the provisions of this title, he

^ shall order the registration stricken from the record. Cancellation

^ under this subsection shall be announced by publication, and notice of

10 the Administrator's final determination with respect to any application

11 for cancellation shall be sent to the applicant and to the proprietor

12 of record.

1^
(d) Remedy against a final adverse determination under subpara-

1*
graphs (b) and (c) above may be had by means of a civil action

1^
against the Administrator pursuant to the provision of section 1361 of

1" title 28, United States Code, if commenced within such time after such

1*
decision, not less than 60 days, as the Administrator appoints.

1°
(e) When a design has been registered under this section, the lack

1^ of utility of any article in which it has been embodied shall be no

20 defense to an infringement action under section 320, and no ground for

21 cancellation under subsection (c) of this section or under section 323.

2" CERTIFICATE OF REGISTRATION

23 Sec. 313. Certificates of registration shall be issued in the name of

24 the United States under the seal of the Office of the Administrator and

25 shall be recorded in the official records of that Office. The certificate

26 shall state the name of the useful article, the date of filing of the appli-

27
cation, the date on which the design was first made public as provided

28 in section 304 (b) or any earlier date as set forth in section 305 (b) ,
and

29 shall contain a reproduction of the drawing or othe;* pictorial repre-

30 sentation showing the design. Where a description of the salient fea-

31 tures of the design appears in the application, this description shall

32 also appear in the certificate. A renewal certificate shall contain the

33 date of renewal registration in addition to the foregoing. A certificate

34 of initial or renewal registration shall be admitted in any court as

35 prima facie evidence of the facts stated therein.

36 PTTBLICATION OF ANNOTTNCEMENTS AND INDEXES

37 Sec 314. (a) The Administrator shall publish lists and indexes of

38 registered designs and cancellations thereof and may also publish the

39 drawing or other pictorial representations of registered designs for

40 sale or other distribution.
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1 (b) The Administrator shall establish and maintain a file of the

2 drawings or other pictorial representations of registered designs, which

3 file shall be available for use by the public under such conditions as

4 the Administrator may prescribe.

5 FEES

6 Sec. 315. (a) There shall be paid to the Administrator the following

7 fees:

8 ( 1 ) On filing each application for registration or for renewal of reg-

9 istration of a design, $15.

10 (2) For each additional related article included in one application,

11 $10.

12 (3) For recording assignment, $3 for the first six pages, and for each

13 additional two pages or less, $1.

14 (4) For a certificate of correction of an error not the fault of the

15 Office, $10.

10 (5) For certification of copies of records, $1.

lY (6) On filing each application for cancellation of a registration, $15.

Ig (b) The Administrator may establish charges for materials or serv-

19 ices furnished by the Office, not specified above, reasonably related to

the cost thereof.

REGULATIONS

Sec. 316. The Administrator may establish regulations not incon-

sistent with law for the administration of this title.

25

26

20

21

22

28

24 COPIES OF records

Sec. 317. Upon payment of the prescribed fee, any person may ob-

tain a certified copy of any official record of the Office of the Adminis-

27
trator, which copy shall be admissible in evidence with the same effect

28 as the original.

29
CORRECTION OF ERRORS IN CERTIFICATES

30

31 Sec. 318. The Administrator may correct any error in a registration

32 incurred through the fault of the Office, or, upon payment of the re-

33 quired fee, any error of a clerical or typographical nature not the fault

34 of the Office occurring in good faith, by a certificate of correction under

35 seal. Such registration, together with the certificate, shall thereafter

36 have the same effect as if the same had been originally issued in such

37 corrected form.

38 OWNERSHIP AND TRANSFER

39 Sec. 319. (a) The property right in a design subject to protection

40 under this title shall vest in the author, the legal representatives of a

41 deceased author or of one under legal incapacity, the employer for
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1 whom the author created the design in the case of a design made

2 within the regular scope of the author's employment, or a person to

3 whom the rights of the author or of such employer have been trans-

4 ferred. The person or persons in whom the property right is vested

5 shall be considered the proprietor of the design.

6 (b) The property right in a registered design, or a design for which

7 an application for registration has been or may be filed, may be as-

8 signed, granted, conveyed, or mortgaged by an instrument in writing,

9 signed by the proprietor, or may be bequeathed by will.

10 (c) An acknowledgment as provided in section 311 shall be prima

11 facie evidence of the execution of an assignment, grant, conveyance,

12 or mortgage.

13 (d) An assignment, grant, conveyance, or mortgage shall be void

14 as against any subsequent purchaser or mortgage for a valuable con-

15 sideration, without notice, unless it is recorded in the Office of the

16 Administrator within three months from its date of execution or prior

17 to the date of such subsequent purchase or mortgage.

18
"

REMEDY FOR INFRINGEMENT

19 Sec. 320. (a) The proprietor of a design shall have remedy for in-

20 fringement by civil action instituted after issuance of a certificate of

21 registration of the design.

22 (b) The proprietor of a design may have judicial review of a final

23 refusal of the Administrator to register the design, by a civil action

24 brought as for infringement if commenced within the time specified

25 in section 312 (d) ,
and shall have remedy for infringement by the same

26 action if the court adjudges the design subject to protection under this

27 title: Provided, That (1) he has previously duly filed and duly pros-

28 ecuted to such final refusal an application in proper form for regis-

29 tration of the designs, and (2) he causes a copy of the complaint in

30 action to be delivered to the Administrator within ten days after the

31 commencement of the action, and (3) the defendant has committed acts

32 in respect to the design which would constitute infringement with

33 respect to a design protected under this title.

34 INJUNCTION

35 Sec. 321. The several courts having jurisdiction of actions under

36 this title may grant injunctions in accordance with the principles of

37 equity to prevent infringement, including in their discretion, prompt

38 relief by temporary restraining orders and preliminary injunctions.

39 RECOVERY FOR INFRINGEMENT, AND SO FORTH

40 Sec. 322. (a) Upon finding for the claimant the court shall award

41 him damages adequate to compensate for the infringement, but in
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1 no event less than the reasonable value the court shall assess them.

2 In either event the court may increase the damages to such amount,
3 not exceeding $5,000 or $1 per copy, whichever is greater, as to the

4 court shall appear to be just. The damages awarded in any of the

5 above circumstances shall constitute compensation and not a penalty.

6 The court may receive expert testimony as an aid to the determination

7 of damages.

8 (b) No recovery under paragraph (a) shall be had for any infringe-

9 ment committed more than three years prior to the filing of the

10 complaint.

11 (c) The court may award reasonable attorney's fees to the prevail-

12 ing party. The court may also award other expenses of suit to a

13 defendant prevailing in an action brought under section 320(b).

14 (d) The court may order that all infringing articles, and any plates,

15 molds, patterns, models, or other means specifically adapted for mak-

16 ing the same be delivered up for destruction or other disposition as

17 the court may direct.

18 POWER OF COURT OVER REGISTRATION

19 Sec. 323. In any action involving a design for which protection is

20 sought under this title, the court when appropriate may order registra-

21 tion of a design or the cancellation of a registration. Any such order

22 shall be certified by the court to the Administrator, who shall make

23 appropriate entry upon the records of his Office.

24 LiABiLrrr for action on registration frauduijintly obtained

25 Sec. 324. Any person who shall bring an action for infringement

26 knowing that registration of the design was obtained by a false or

27 fraudulent representation materially affecting the rights under this

28 title, shall be liable in the sum of $1,000, or such part thereof as the

29 court may determine, as compensation to the defendant, to be charged

30 against the plaintiff and paid to the defendant, in addition to such

31 costs and attorney's fees of the defendant as may be assessed by the

32 court.

33 PENALTY FOR FALSE MARKING

34 Sec. 325. (a) Whoever, for the purpose of deceiving the public,

35 marks upon, or applies to, or uses in advertising in connection with any

36 article made, used, distributed, or sold by him, the design of which

37 is not protected under this title, a design notice as specified in section

38 306 or any other words or symbols importing that the design is pro-

39 tected under this title, knowing that the design is not so protected,

40 shall be fined not more than $500 for every such offense.

41 (b) Any person may sue for the penalty, in which event, one-half
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1 shall go to the person suing and the other to the use of the United

2 States.

3 PENALTY rOR FALSE REPRESENTATION •

4 Sec. 326. Whoever knowingly makes a false representation mate-

5 rially affecting the rights obtainable under this title for the purpose

6 of obtaining registration of a design under this title shall be fined

7 not less than $500 and not more than $1 ,000, and any rights or privi-

8 leges he may have in the design under this title shall be forfeited.

9 RELATION TO COPYRIGHT LAW

10 Sec. 327. (a) Nothing in this title shall affect any right or remedy

11 now or hereafter held by any person under title I of this Act.

12 (b) When a pictorial, graphic, or sculptural work in which copy-

13 right subsists under title I of this Act is utilized in an original orna-

14 mental design of a useful article, by the copyright proprietor or under

15 an express license from him, the design shall be eligible for protection

16 under the provisions of this title.

17 RELATION TO PATENT LAW

18 Sec. 328. (a) Nothing in this title shall affect any right or remedy

19 available to or held by any person under title 35 of the United States

20 Code.

21 (b) The issuance of a design patent for an ornamental design for

22 an article of manufacture under said title 35 shall terminate any pro-

23 tection of the design under this title.

24 COMMON LAW AND OTHER RIGHTS UNAFFECTED

25 Sec. 329. Nothing in this title shall annul or limit (1) common law

26 or other rights or remedies, if any, available to or held by any person

27 with respect to a design which has not been made public as provided

28 in section 304(b) ,
or (2) any trademark right or right to be protected

29 against unfair competition.

30 ADMINISTRATOR

31 Sec. 330. The Administrator and Office of the Administrator re-

32 ferred to in this title shall be such officer and office as the President

33 may designate.

34 SEVERABILITY CLAUSE

35 Sec 331. If any provision of this title or the application of such

36 provision to any person or circumstance is held invalid, the remainder

37 of the title or the application to other persons or circumstances shall

38 not be affected thereby.

39 AMENDMENT OF OTHER STATUTES

40 Sec. 332. (a) Subdivision a (2) of section 70 of the Bankruptcy

41 Act of July 1, 1898, as amended (11 U.S.C. 110(a)), is amended
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1 by inserting "designs," after "patent rights," and "design registra-

2 tion," after "application for patent,".

3 (b) Title 28 of the United States Code is amended—
4 (1) by inserting "designs," after "patents," in the first sentence

5 of section 1338(a) ;

6 (2) by inserting ", design," after "patent" in the second sen-

7 tence of section 1338(a) ;

8 (3) by inserting "design," after "copyright," in section 1338

9 (b);

10 (4) by inserting "and register designs" after "copyrights" in

11 section 1400
;
and

12 (5) by revising section 1498(a) to read as follows:

13 "(a) T\Tienever a registered design or invention is used or manu-

14 factured by or for the United States without license of the owner

15 thereof or lawful right to use or manufacture the same, the owner's

16 remedy shall be by action against the United States in the Court of

17 Claims for the recovery of his reasonable and entire compensation

18 for such use and manufacture.

19 "For the purposes of this section, the use or manufacture of a

20 registered design or an invention described in and covered by a patent

21 of the United States by a contractor, a subcontractor, or any person,

22 firm, or corporation for the Government and with the authorization

23 or consent of the Government, shall be construed as use or manufac-

24 ture for the United States.

25 "The court shall not award compensation under this section if

26 the claim is based on the use or manufacture by or for the United

27 States of any article owned, leased, used by, or in the possession of

28 the United States, prior to, in the case of an invention, July 1, 1918,

29 and in the case of a registered design, July 1, 1976.

30 "A Government employee shall have the right to bring suit against

31 the Government under this section except where he was in a position

32 to order, influence, or induce use of the registered design or invention

33 by the Government. This section shall not confer a right of action on

34 any registrant or patentee or any assignee of such registrant or pat-

35 entee with respect to any design created by or invention discovered or

36 invented by a person while in the employment or service of the United

37 States, where the design or invention was related to the official func-

38 tions of the employee, in cases in which such functions included re-

39 search and development, or in the making of which Government time,

40 materials, or facilities were used."
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1 TIME OF TAKING EFFECT

2 Sec. 333. This title shall take effect one year after enactment of this

3 Act.

4 NO RETROACTIVE EFFECT

5 Sec. 334. Protection under this title shall not be available for any

6 design that has been made public as provided in section 304(b) prior

7 to the effective date of this title.

8 SHORT TITLE

9 Sec. 335. This title may be cited as "The Design Protection Act of

10 1973."
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Mr. Brennan. I further request that the statements of all witnesses

Avhich are not read in full be printed in full in the body of the record,
and that the record remain open until August 10 for the filing of sup-

plementary statements to be printed in the appendix to the record.

Senator McClellan. The Chair sees no objection to the request;
unless there is objection the Chair will so order. What is the date?
Mr. Brennan. August 10.

It is desirable, Mr. Chairman, that the transcript be printed during
the recess so that it is available.

Senator McClellan. Does that give everyone plenty of time ?

Mr. Brennan. It gives them 10 days.
Senator McClellan. Ten days, an opportunity to add, file addi-

tional statements or new statements if they like before we go to press.
Mr. Brennan. That will be fine.

Senator McClellan. On the hearing.
Is that the purpose of it ?

Mr. Brennan. That is the purpose of it, Mr. Chairman.
Senator McClellan. I think that would be all right. I see no objec-

tion to it.

Mr. Brennan. Mr. Chairman, as indicated in the hearing notice,
these 2 days of hearings are being conducted under a time limitation.

The subcommittee has allocated equal time to the principal representa-
tives of the various points of view on five selected issues. I wish to indi-

cate that time consumed in answering questions from the members
of the subcommittee and counsel will not be charged against the time
of the witnesses.

Senator McClellan. What you propose is, if they are given so

much time, the Senators or counsel can interrupt them for question-

ing, that that period of interruption of questioning will not be charged
against the time allotted to them.
Mr. Brennan. That is correct, Mr. Chairman.
Senator McClellan. That gives them the full time allotted to them

to use for themselves.
Mr. Brennan. The subcommittee this morning will consider the

issue of library photocopying which relates to sections 107 and 108 of
title I of the bill and also title II of the bill.

The first witnesses are on behalf of the Association of Research Li-

braries, to which 15 minutes has been allocated.

Dr. McCarty, would you identify yourself and your associates for
the record ?

Dr. McCarthy. Thank you, Mr. Bremian.
Mr. Chairman, my name is Stephen McCarthy. My associates are,

on my right, William Budington, president of the Association of Re-
search Libraries, and executive director of the John Crerar Library
in Chicago. On my left is Mr. Philip Brown, our legal counsel and
second to the left is Mr. Howard Rovelstad. chairman of our copy-
right committee, and director of libraries at the University of Mary-
land.

Mr. Brown and I have prepared statements. Mr. Budington and Mr.
Rovelstad will participate in answering questions if there are any.
Senator McClellan. Very well.
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STATEMENTS OF DR. STEPHEN A. McCARTHY, EXECUTIVE DIREC-

TOR, ASSOCIATION or RESEARCH LIBRARIES; AND PHILIP B.

BROWN, COUNSEL; ACCOMPANIED BY WILLIAM S. BUDINGTON,
PRESIDENT, ASSOCIATION OF RESEARCH LIBRARIES; AND
HOWARD ROVELSTAD, CHAIRMAN, ASSOCIATION OF RESEARCH
LIBRARIES COPYRIGHT COMMITTEE

Dr. McCarthy. My name is Stephen McCarthy. I am executive

director of the Association of Research Libraries, an organization of

the principal university and research libraries of the country. We ap-

preciate this opportunity to present the views of the association on

copyright revision bill, S. 1361.

Mr. Chairman, the Association of Research Libraries wishes to

recommend to the committee an amendment to section 108(d) of S.

1361, in the form in which it was submitted to the staff of the com-
mittee during the past week. A copy is attached to this statement.

Senator McClellan. This copy of the proposed amendment wall be

inserted in the record at this point.

[The information referred to follows :]

Amendment to Copyright Revision Bill, S. 1361

Substitute for section 108 (d) the following :

(d) The rights of reproduction and distribution under this section apply to a
copy of a work, other than a musical work, a pictorial, graphic or sculptural work,
or a motion picture or other audiovisual work, made at the request of a user of
the collections of the library or archives, including a user who makes his request
through another library or archives, but only under the following conditions :

(1) The library or archives shall be entitled, without further investiga-
tion, to supply a copy of no more than one article or other contribution to a

copyrighted collection or periodical issue, or to supply a copy or phonorecord
of a similarly small part of any other copyrighted work.

(2) The library or archives shall be entitled to supply a copy or phono-
record of an entire work, or of more than a relatively small part of it, if the

library or archives has first determined, on the basis of a reasonable investi-

gation that a copy or phonorecord of the copyrighted work cannot readily
be obtained from trade sources.

(3) The library or archives shall attach to the copy a warning that the
work appears to be copyrighted.

and renumber section 108 (d)(2) to make it 108 ( d ) ( 4 ) .

Dr. McCarthy. Thank you, sir.

The purpose of the proposed amendment is to insure by specific leg-
islative language that a customai-y, long established library service of

providing a photocopy for a reader who requests it may be continued
without infringement of copyright. Adoption of the amendment would
remove the threat of suit against libraries arising out of varying judi-
cial interpretations of what is or is not fair use. At the same time this

amendment would assure libraries, which are public service agencies
largely supported by public funds, that they can and should employ
modem technology and methods in serving their readers. It should be

emphasized further that this amendment does not seek to encourage
or develop a new service. Instead, it seeks to assure beyond doubt or

question the legality of a traditional service which was not challenged
for two generations under the 1909 Copyright Law until a suit was

brought by the Williams and Wilkins Co. against the National Li-

brary of Medicine several years ago.
The opinion of Commissioner Davis of the U.S. Court of Claims in

the Williams and Wilhins case brings into question the fair use doc-
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trine as applied to library photocopying. Despite the several criteria

of fair use which have been developed by the courts and which are ex-

pressed in section 107 of S. 1361, Commissioner Davis apparently dis-

regarded all criteria except one and focused his attention on the loss

of potential income by the copyright proprietor. In view of this opin-
ion it is apparent that fair use can no longer be considered adequate
assurance for the continuation of customary library services. In our

judgment, the services of libraries to their readers are sufficient impor-
tance to society and to the nation as a whole to make it desirable to

remove any doubts about the legality of a long established and much
used service.

Section 108(d) (1) of S. 1361 requires the user to prove or demon-
strate to the library that an unused copy is not available from a trade

source. How does the ordinary reader do this ? How does the library
know that he has done it ? How does the library evaluate the evidence?

Questions such as these and others will inevitably arise, if 108(d) (1)

is permitted to remain unchanged in the copyright revision bill. Ob-
servance of its requirements will impose a substantial added burden
on libraries and on library users and thus will impede access to infor-

mation. The reader who is from a distant library seeking to obtain

library materials through interlibrary loan will be particularly penal-
ized by section 108(d) (1) since he will not be in a position easily and
without substantial loss of time to comply with the requirements of

108(d)(1).
Library support, both locally and at the Federal level is limited.

Appropriating bodies, including the Congress, have adopted measures

designed to encourage the sharing of library resources. This is con-

sistent with traditional library practices. The revision bill without

the amendment we recommend would raise doubts about the continua-

tion of this practice because photocopying has been one of the accepted

ways of sharing scarce library resources.

The requirements of the bill in its present form would also add sub-

stantially to the expenses of libraries because decisions regarding pho-

tocopying requests could only be made by highly qualified personnel.
It may be noted further that the copyright laws of most foreign

countries contain a specific provision permitting library photocopying
for purposes of personal study and research.

Revision of the copyright law has been under way for a period of

years. In that time, copyright proprietors have repeatedly stated that
the library photocopying was causing serious financial damages to their

enterprises. No evidence to support this contention has been pre-
sented. In the absence of evidence, it seems fair to conclude that the

only studies which have been made have indicated that if damage
exists it's very slight.
For these reasons, the Association of Research Libraries recommends

the adoption of the proposed amendment as a means of assuring library
users of the continuation of an important service.

Thank you for your attention. Our legal counsel, Mr. Brown, will

now discuss briefly some of the legal aspects of library photocopying
and the proposed amendment.
Thank you, Mr. Chairman.
Senator MoClellan. State very succinctly what you do now, what

is the practice you want to continue.

Dr. McCarthy. What we do now, sir, is that many libraries provide
a photocopying service. A reader may request a photocopy of pages
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of a book, of a periodical article or a portion of an article, and this is

supplied in a single copy for the individual's personal use. This is

done both for a person who is physically present or for one who ap-
plies through interlibrary loan.

Senator McClellxVN. Any charge made for it?

Dr. McCarthy. Simply the copying cost.

Senator jMcClellan. Actual cost, no profit made?
Dr. McCarthy. The cost of the machine and the paper. That is all.

Senator McClellan. We now have the Library of Congress furnish
us copies. We can get copies of documents and articles and materials.

I do not think we pay an}^ copyright fee. I do not know how it

operates.
Can anyone abuse this right under present practices by getting ma-

terial and profiting from it, connnercializing it in any way without

paying the copyright fees?

Dr. ^McCarthy. Not to uiy knowledge, sir.

Senator McCleli.an. Is it the allegation that they get no copyright
fee on the one copy that you give to a single customer, single patron.

Is that it?

Dr. McCarthy. That is what was alleged in the Williams and
Wilkins case, that Williams and Wilkins would liave had a certain

income if they had been paid each time the National Library of Medi-
cine had copied an article from one of tlieir joui'nals.

Senator ^NIcClellax. Weil, would you iiidicate from your experi-

ence, observations, how much additional incouie if you had to pay a

copyright fee on each copy that you make for individual patrons, how
much it would amount to in an average library ?

Could you give us any thought on this ?

Dr. McCarthy. That is quite difficult, sir.

Senator McClellan. It will vary, of course.

Dr. McCarthy. Over 50 percent of the material copied is not under

copyright at all, and the rest is spread over sucli a largo number of

l)ublications and publishers that to reimburse publishers for making
the copies would require a very elaborate bookkeeping system. It

would actually
—a publisher is responsible for the statement—cost

dimes to collect pennies.
Senator INIcClelean. A publisher has made that statement?

Dr. McCarthy. That is right, Mr. Curtis Benjamin formerly of

McGraw-Hill.
Senator McClellan. Senator Burdick.
Senator Bi^rdick. Yes.

Your objection is to subsection (1) of 108 (d) .

Let's give you an exam])le. Suppose I go to the public library at

Williston, N. Dak., and I want to get page 50 out of a book on zoology

dealing with snakes, and I go to the library and I say I want a copy of

page 50 on snakes, and the librarian says to me, I think that is avail-

able in the publishing house in New^ York or at the Library of

Congress.
As you read that subsection, if that was available as it says here, to

be obtained at normal price, an unused co))y cannot be obtained—well,

it can be obtained at the Library of Congress or can be obtained in

New York—would you construe this section to mean that the library
at Will iston could not copy that page 50.

Dr. McCarthy. Yes, sir
;
that is right.

Senator Burdick. That is all.

Senator McClellan. Anything further ?

20-^344—73—7
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Dr. McCarthy. I would now like Mr. Brown to present his

testimony.
Senator McClellan. Mr. Brown.
Mr. Brennan. Mr. Brown, tliere are 7 minutes remaining.
Mr. Brown. Mr. Chairman, I would like to speak very briefly on

certain legal points that ha\'e arisen recently.

First, my name is Philip B. Brown. I am a partner in the Washing-
ton law firm. Cox, Langford & BroAvn, and counsel to the Association
of Research Libraries.

The major legal development on this subject in recent years, apart
from the continuing activity of this bill in Congress, is the court case,

"Williams & Wilkins against the United States, pending in the Court
of Claims.
The report of the Commissioner constituting the first decision of

the case was filed in February of 1972. The case has been argued and
briefed to the judges of the court, and is awaiting decision by the

judges of the court at this time. The Commissioner held that photo-
copying of entire articles from medical journals by the National Insti-

tutes of ^iedicine at the request of doctors and medical researchers

constituted infringement of copyright and he recommended that the

court conclude, as a matter of law, that plaintiti is entitled to recover

reasonable and entire compensation for infringement of copyright,
the exact amount to l)e determined in later proceedings.

Subject to the outcome of the case now pending befoi'e the judges
of the court, the main effect of the Commissioner's report on library

photocopying is twofold : First, that such photocopying as was in-

volved in the case constitutes a violation of the copyright proprietor's

rights under 17 IT.S.C, section 1, and, second, that such copying is

not protected by the doctrine of fair use. If the Commissioner's report
sliould be adopted ])y the court, the decision would constitute the first

judicial interpretation of the 1909 act as it applies to library photo-

copying and an interpretation contrary to both the libraries' under-

standing of the meaning of the 1909 act and to the previously unchal-

lenoed longstanding photocopying practices of libraries.

These developments in our opinion underscore the importance of the

libraries' request that Congress adopt a specific amendment to section

108(d) of the bill authorizing a library to make a single photocopy of

an entire journal article at the request of a user without such a practice

constituting an infringement of copyright.
Prior to WilHams <& Wdh'ms it could be argued that if libraries

interpreted the 1909 act to authorize such copying and could point for

support to the fact that the publisher had not challenged that inter-

pretation and had even participated in a gentlemen's agreement for a

])eriod of years which ratified the libraries' practice, there was no need
to gi^-e the libi-aries explicit statutory protection since the revision

l)ill rlid not take away from libraries any riijhts which they then en-

joyed under the 1909 act. Today, we submit that it is not possible
to assert that position, and that tlie libraries' need for new explicit

statutory protection for such photocopyino: is clear.

Tho amendment p^-oposed bv ALA and ARL. the two librarj^ orp-a-

nizations, is essential to permit a library to make a cor.y of an entire

journal article for a user. Such an amendmerit would ])e fully con-

sistent with the literal wording of all copyright statutes ]",rior to 1909,
and fully consistent with the interpretation placed on the 1909 act by
users arid publishers alike for about 60 years.
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In addition to adopting the specific photocopying amendment, we

respectfiill}' submit that Congress should also clarify and endorse

the application of the doctrine of fair use to library photocopying
practices. This is important both because the doctrine had not previ-

ously been judicially applied to library photocopying and because the

report of the Commissioner in WiUlams d' Wilklns, if allowed to stand,
would raise serious doubt whether that doctrine could ever apply to

library photocopying of an entire article, at least by most of the major
libraries.

The Commissioner determined that the copying involved constituted

wholesale copying, apparently simply because of the large number
of individual requesters for each of whom the library made a copj",
and the Commissioner also referred to tlie facts that on some occa-

sions, the same requester could receive a second copy at a later date,
and that the library furnished a copy of the same article to each of a
number of different requesters.

Now, if these facts constitute wholesale copying, sufficient to a

court to deny a librarj^ the defense of fair use, it would appear that
the defense Avould not be available to any large library, such as any
of the major research libraries of this country, simply because the

total number of patrons of each of these libraries would be so nu-
merous as to fall within the Commissioner's term "wholesale," and thus

go beyond fair use.

In order to restore the application of fair use consistent with the
intent of the bills previously considered by this committee in recent

years, we believe it is essential that Congress reject the interpretation

given to fair use by the Commissioner in the WilJlams d; Wilkws case

and that Congress further declare that the longstanding practice of
libraries of making a single copy of copyrighted material, including
an entire journal article, is within the meaning of fair use.

Accordingly, we are requesting two things. First is the specific
amendment that Dr. McCarthy referred to in the record, the amend-
ment to section 108(d), and this amendment is proposed by the Asso-
ciation of Research Libraries, and by the American Library Associa-
tion. The second is some clarification that fair use applies to the normal

library practice of making a single photocopy of copyrighted material
for a user.

Now, those pi'actices would include making a copy of an entire

article or just general photocopying practices of libraries as they
have be-en traditionally employed for users' requests. We submit
these are essential to permit libraries to continue to serve the needs
of scholars, and as Dr. McCarthy has pointed out, we submit that there

is no evidence of damage to publishers resulting from this practice.
We believe it is necessary, particularly in view of the present posture
of the law on this subject, the posture of the report of the Commissioner
in the Coui-t of Claims case, and the fact that the court has not ^-et de-

cided the case, that if Congress enacts a new law on a subject that the

law sliould be clear and certain so as to avoid ambiguity, and wo
think that the need for clarity and <"ertainty is underscored by the

penalties that are provided in the bill which are sufficiently serious

so without clear protection a librarian might very well refuse to make
a copy of a journal for a user.

We think that the failure to be free to do that would run the risk

of failing to give services to the patrons of libraries, to the great
detriment of research and scholarship.
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Senator McClellan. Mr. Brown, I note on page 3 you point out

that for many years the practice was such, somewhat of a gentlemen's

agreement, and you proceeded as you do now and you felt there was
no need for protection.

Is that because no claim at that time was being asserted by the

copyright holders ?

Mr. Brown. That is right, ]Mr. Chairman. There was no lawsuit

brought until the Williams <& Wilkms suit in very recent years, the

one that is still pending and while there was considerable discussion,
this had not been the problem.

I might point out that in that connection
Senator McClellan. When did this—if there w\as a change in the

attitude with respect to tliis practice of the co|)yright holders—when
did that occur, and how did it develop ?

Mr. Brown. Well, I suppose the position of the copyright proprie-
tors as they have testified before this committee on previous bills speaks
for itself, but this Court, of Claims case is the first legal opposition
of which I am aware, and that case has been pending for the past 3 or
4 years. It still is pending.

Senator McClellan. PTas any effort been made otherwise to assert

a claim against libraries prior to this suit ?

Mr. Brown. Not that I know of, but perhaps my colleagues can
expound.

Dr. ]\IrCARTiTY. I do not believe so. Senator McClellan, no legal
action. There may have been some discussion but no legal action has
been taken.

Senator Burdick. Well, this presents some intriguing possibilities,

gettimr back to this Library of Congress thing that is being used.

Well, certainly under this section (d) (1), that would also apply to

the Library of Congress, would it not? If the book is found in the

Library of Congress and someone asks for a copy of it here on the

Hill, would that not be the same condition as the library in Williston,
KDak.?
Mr. Brown. Yes, sir.

Senator Burdtck. In other words, the material I am gettine then
from the Library of Congress from time to time would be illegally

given to me under this act ?

]Mr. Brown. Unless thev meet the requirements of this provision.
Senator Burotck. Well, suppose they say you can get that in New

York nt the publishing houses. I could not get it then, could I?
Mr. Brown. I do not believe so.

Dr. McCarthy. Not under 108(d) (1).
Senator Bfrdick. We are constantly getting material from the

Library of Congress, and T am sure a lot of it is covered by copyright.
This section forecloses that,

Mr. Brown. Yes.
Senator Burdtck. Thank you.
One more question. Would vou applv this to total works ?

You say when you copy a total book that has been under copyright?
Mr. Brow^n. I do not know of any instance in wliich the library has

any desire or wish to copy a total book. The dispute has centered
ai'ouiid whether the library has the right to make a photocopy of a
total single article in an issue of a iournal such as the medical jour-
nals that are involved in this lawsuit, and there, if the library has the

right to make a copy of a single article, an entire article, for a user,
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that meets the normal request. I do not believe there ever is a request
for a library to copy an entire issue of a medical journal, because it

would normally contain several different articles on several different

subjects.
Senator Burdick. "Well, you are dealing now with what happens,

what is practical. I am getting to what is possible. We have to think of

that., too.

Under your language, and under your contention, could an entire

book be copied ? Could it be ?

Dr. McCarthy. No—the second clause of our amendment. Senator

Burdick, following page 4 of my statement, reads, the library or

archives shall be entitled to supply a copy or phonorecord of an en-

tire work, or of more than a relatively small part of it, if the library
or archives has first determined, on the basis of a reasonable investiga-
tion that a copy or phonorecord of the copyrighted work cannot

readily be obtained from trade sources.

Senator Burdick. Well, that is what you are saying now, in the

pi-esent act, in the proposal.
Dr. INIcCarthy. It is the distinction between a complete book, sir,

and a periodical article.

Senator Burdick. No. You said—I will read it with you. "The Li-

brary or Archives shall be entitled to supply a copy or phonorecord of
an entire work, or of more than a relatively small part of it, if the

Library or Archives has first determined, on the basis of a reasonable

investigation that a copy or phonorecord cannot be obtained elsewhere"
and so forth. That is what the proposal said.

In effect, we will not make a copy if you can obtain it elsewhere.
Dr. McCarthy. Item one, sir, sub one in our amendment is in a sense

the critical part of it.

Senator Burdick. Well, you get into a phasey area there of moi-e

than a relatively small part of it, et cetera, et cetera.

Dr. JMcCarthy. Yes, sir. Economics operates there. The cost of copy-
ing an entire book is more expensive than to purchase it, and the form
in which it comes out is less satisfactory to use. Libraries, as they are

operating now, do not make copies of complete books.

Senator Bitkdick. But the tlirust of the proposed amendment, the

proposal tliat Ave have before us today, you would have no quarrel with
that if applied to the total work.
Mr. Brown. Senator, may I respond to that ?

Taking the two paragraphs separately, (d)(1) is talking about a

complete article from a journal, and that right is the new, important
point that is being i-equested by this amendment, so that it will be clear

that a library can make a single copy of one article in a journal for a
user witliout violating the copyright.
Now, the second paragraph says that if they cannot get the work

from trade sources, then they can make a copy of the whole thing, or a

small part of it, and there, more than a relatively small part of it,

rather, and there the thought is that perhaps fair use would cover a

relatively small part of it, and there may not be any need for that be-

ing specifically covered, but the whole thing, or more than a relatively
small part of it would not necessarily come under the fair use, and
therefore should be

Senator Burdick. Well, that is what I am saying. (1) of (d) would

apply then where j^ou had a substantial part of the book or a total

book. You are in agreement on that.
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Mr. Browx. (1) of (d) is talkino- about one article or otlier con-

tribution to a copyrighted collection or a periodical issue to our pro-

j)Osed amendment. I think that is the confusion.

I was speaking from the amendment.
Senator Burdick. You were saying this idea that you cannot copy

where it is available elsewhere, that you would agree that it would

'apply if it was a total work or a substantial part of a total work.
Mr. Brown. Yes.

Senator Burdick. That is all.

Senator McClellax. Counsel, do you have any questions ?

Mr. Brennan. Yes, just one or two question, Mr. Chairman.
Mr. Brown, I would like to come back to Senator Burdick's illus-

tration about a copy of a single page on snakes. You responded to that

solely in terms of section 108 of the bilL

Would you answer Senator Burdick's question taking the bill as

a whole, including section 107 and this subcommittee's interpretation
of fair use ?

Mr. Brown. I would say that apart from what change is in the

process of being made in the concept of fair use by pending court

cases which we must always except out because this process is going on

independently, that would probably be held to be a proper activity
within fair use under 107.

Mr. Brennan. So your answer to Senator Burdick, then, is yes,
it could do what he indicated.

Mr. Brown. I would say probably. Senator, but please Ijear in mind
that fair use is a defense meaning that if somebody comes and sues

you for doing it, you are then entitled to raise a defense to show that

you were within the law in Avhat you did. We still face the problem
of interpretation on the part of the librarian who has to decide whether
what he is doing is so totally, clearly all right that he is not going to

be sued, or if he is sued, that he can afford to defend, and that defense
will probably help him win it.

Senator McClell.\x. In other words, you think that the fair use re-

quirement is something that you cannot determine, the librarian can-
not determine whether he comes within the purview of fair use when
he performs or makes available copies, that he is always subject to

maybe making a mistake that would make him liable ?

Mr. Brown. That is right, Mr. Chairman.
Senator McClellan. You do not know how to interpret fair use in

every instance.

Mr. Brown. I would think, Mr. Chairman, in view of the fact that

it has been the subject that lias been given considerable consideration

by this committee for some time, and still is, that the librarian would
consult counsel and would ask if can you do this, and they might
establish some kind of ground rules as to what they think they can or

cannot do, but he would not have a clear answer without legal advice.

Senator McClellax. I guess you also agree that it is very difficult,

the whole subject is very complex, and it is most difficult to provide
even by rules, regulation, or even by statute, clarification about which
there could not be different interpretations.
Mr. Brown. That is right, Mr. Chairman.
Senator McClellan. It is very difficult, it seems to me.
Mr. Brown. It is in very large measure, for that reason, that we

stress the great need of libraries to help clear that.
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Senator IMcClellan. But ^ye have to fro as far as Ave can toward
making it certain, as far as what we can do and we cannot do.

Mr. Browx. Yes, sir. It is an important that the bill go as far as
it can to make it clear and certain that libraries can make a single
photocopy of an entire journal article, for example, or of small por-
tions of works for users as they have always done.

[The i)repared statements of Stephen A. McCarthy and Philip B.
Brown on behalf of the Association of Research Libraries follow :]

Statement of Stephen A. McCarthy, Executive Director,
Association of Research Libraries

Mr. Chairman, my name is Stephen McCarthy. I am Executive Director of the
Association of Research Libraries, an organization of the principal university
and research libraries of the country. We appreciate this opportunity to present
the views of the Association on the Copyright Revision Bill, S. 1361, and we ask
that this statement be made part of the official record.

Mr. Chairman, the Association of Research Libraries wislies to recommend to
the Committee an amendment to section 108 (d) of S. 1361, in the fonn in which
it was submitted to the staff of the Committee during the past week. A copy is

attached to this statement.
Mr. Chairman and members of the Committee, the purpose of the proposed

amendment is to ensure by specific legislative language that a customary, long
established library service of providing a photocopy for a reader who requests it

may be continued without infringement of copyright. Adoption of the amendment
would remove the threat of suit against libraries ari.sing out of varying judicial
interpretations of what is or is not "fair use." At the same time this amendment
would assure libraries, wliich are public service agencies largely supported by
public funds, that they can and should employ modern technology and methods
in serving their readers. It should be emphasized further that this amendment
•does not seek to encourage or develop a new service. Instead it seeks to assure
beyond doubt or question the legality of a traditional service which was not chal-

lenged for two generations under the 1909 Copyright Law until a suit was brought
by the Williams and Wilkins Company against the National Library of Medicine
several years ago.
The opinion of Commissioner Davis of the U. S. Court of Claims in the Williams

and Wilkins case brings into question the fair use doctrine as applied to library
photocopying. Despite the several criteria of fair use which have been developed
by the courts and which are expressed in section 107 of S. 1361, Commissioner
Davis apparently disregarded all criteria except one and focused his attention
on the loss of potential income by tlie copyright proprietor. In view of tliis

opinion it is apparent that fair use can no longer be considered adequate assur-
ance for the continuation of customery library services. At best, fair use is a de-

fense in case of a suit. The services of libraries to tlieir readers are of suf-

ficient importance to society and to the nation as a whole to make it desirable to

remove any doubts about the legality of a long established and much used service.

Section lOS(d) (1) of S. 1361 requires the user to prove or demonstrate to the

library that an unused copy is not available from a trade source. How does the

ordinary reader do this? How does the library know that he has done it? How
does tlie library evaluate the evidence? Questions such as these and others will

inevitably arise, if 108(d) (1) is permitted to remain unchanged in the copyright
revision bill. Observance of its requirements will impose a substantial added
hurden on libraries and on library users and thus will impede access to in-

formation. At the very least, this requirement will cause delays and hang-ups
in service, at a time when the pressure for prompt service is very great.

W^hile it is true that section 108(d) (1) may not affect the library user who
is physically present in the library because he can make a copy for himself on a

self-operated copying machine, it will impose a serious handicap on a reader from
a distant library who is seeking to obtain library materials through interlibrary
loan. This reader will be dependent on the staff of the library from which the loan
is requested. The requirements placed on the reader and the library by this

section would be in many cases result in denial of the request because compli-
ance with the request might constitute an infringement of copyright and be sub-

ject to a suit for damages. It is clear that 108(d) (1) would thus have the effect

of penalizing the user who does not have direct, personal, physical access to a

large comprehensive library. The number of library users who do not have such
access is substantial.
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Library support both locally and at the federal level Is limited. Appropriate
bodies, including the Congress, adopted measures designed to encourage the

sharing of library resoucres. This is consistent with traditional library practices.
The Revision Bill without the amendment we recommend would raise doubts
about the continuation of this practice because photocopying has been one of the
accepted ways of sharing scarce librai'y resources.
The requirements of the Bill in its present form would also add substantially

to the expenses of librai'ies because decisions regarding photocopy requests could
only be made by highly qualified personnel.

It may be noted further that the copyright laws of most foreign countries con-
tain a specific provision permitting library photocopying for purposes of personal
study and research.

I would emphasize that the amendment we recommend refers to a single, i.e.,

one, photocopy; it applies to one article or item in a periodical, not to the whole
issue

;
and it applies to a complete work, i.e., a book, only if the work is no

longer available in book stores.

This amendment does not seek to legalize midtiple copying. Libraries are not

trying to become publishers ; libraries do not wish to photocopy best sellers or

complete issues of periodicals.
Revision of the copyriglit law has been underway for a period of years.

In that time, copyright proijrietors have repeatedly stated that library photo-
copying was causing serious financial damages to their enterprises. No evidence
to support this contention has been i)resented. In the absence of evidence, it

seems fair to conclude that the damage is not as serious as has been alleged.
For these reasons, the Association of Research Liliraries recommends the

adoption of the proposed amendment as a means of assuring library users of
the continuation of an important service.

Thank you for your attention. Our legal counsel, Mr. Brown, will now dis-

cuss briefly some of the legal aspects of library photocopying and the proposed
amendment.

Amendment to Copyright Revision Bill, S. 1361

Substitute for section 108(d) the following:

(d) The rights of reproduction and distribution under this section apply to
a copy of a work, other than a musical work, a pictorial graphic or sculptural
work, or a motion picture or other audiovisual work, made at the request of
a user of the collections of the library or archives, including a user who makes
his request through another library or archives, but only under the following
conditions :

(1) The library or archives shall be entitled, without further investiga-
tion, to supply a copy of no more than one article or other contribution
to a copyrighted collection or periodical issue, or to supply a copy or phono-
record of a similarly small part of any other copyrighted work.

(2) The library or archives shall be entitled to supply a copy or phono-
record of an entire work, or of more than a relatively small part of it, if

the library or archives has first determined, on the basis of a reasonable
investigation that a copy or phonorecord of the copyrighted work cannot
readily be obtained from trade sources.

(3) The library or archives shall attach to the copy a warning that the
work appears to be copyrighted.

and renumber section 108(d) (2) to make it 108(d) (4).

Statement of Philip B. Brown, Attorney for the Associatiox of Research
Libraries

Mr. Chairman, members of the Committee, my name is Philip B. Brown. I am
a partner in the Washington law firm Cox. Langford & Brown, counsel to tlie

Association of Research Libraries. I appreciate this opportunity to appear before

you with the President and Executive Director of ARL and the Chairman of its

Copyright Committee. My statement supplements that of Dr. McCarthy with
emphasis on recent legal developments bearing on the status of library photo-
copying under existing law and under the pending bill.

The major legal development on this subject in recent years is, of coui'se. the
case Williams & Wilkins v. The United States, pending before the judges of the
Court of Claims following a report of the Commissioner filed on February 16,
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1972. The case lias been briefed and argued to the Court and is awaiting decision.

The Commissioner held that the photocopying of entire articles from medical

journals by the National Institutes of Health and the National Library of
Medicine at the request of doctors and medical researchers constituted infringe-
ment of copyright and he I'ecommended that the Court conclude, as a matter of

law, that plaintifC is entitled to recover reasonable and entire compensation for

infringement of copyright, the amount to be determined in further proceedings.
Subject to the pending decision of the Court, the main effect of the Com-

missioner's report on librai-y photocoijying is twofold, first to rule that such

photocopying as was involved in the case constitutes a violation of the copy-
right proprietor's rights under 17 U.S.C. § 1, and, secondly, to rule that such
copying is not protected by the doctrine of "fair use." If the Commissioner's

report should be adopted by the Court, the decision would constitute the first

judicial interi>i'^tation of the 1909 A<'t as it applies to library photocopying and an
interpretation contrary to both the libraries' understanding of the meaning of the
1909 Act and to the previously unchallenged long-standing photocopying practices
of libraries.

These new developments underscore the importance of the libraries' request
that Congress adopt a specific amendment to Section lOS(d) of the pending
Copyright Revision Bill authorizing a library to make a single photocopy of an
entire journal article at the request of a user without such a practice constituting
an infringement of copyright. Prior to Willimtis & Wilkins it could be argued
that if libraries interpreted the 1909 Act to authorize such copying and could

point for support to the fact that the publishers had not challenged that inter-

pretation and had even participated in a Gentlemen's Agreement for a period of

years which ratified the libraries' practice, there was no need to give the librar-

ies explicit statutory protection on this point since the revision bill did not take

away from libraries any rights which they then enjoyed under the 1909 Act.

Today, it is no longer possible to assert that position, and the libraries' need for

explicit statutory protection for such photocopying is clear.

The amendment to Section 108(d) proposed by the American Library As-
sociation and endorsed by the Association of Research Libraries is essential
to permit a library to make a copy of an entire journal article for a user. Such
an amendment would be fully consistent with the literal wording of all copy-
right statutes prior to 1909 and fully consistent with the intei-pretation placed
on the 1909 Act by users and publishers alike for a period of 60 years.

In addition to adopting the specific photocopying amendment, we respectfully
submit that Congress should also clarify and endorse the application of the
doctrine of fair use to library photocopying practices. This is important both
because the doctrine had not previously been judicially applied to library

photocopying and because the report of the Commissioner in Williams <£ Wilkins,
if allowed to stand, would raise serious doubt whether the doctrine could ever

apply to library photocopying of an entire article. The Commissioner determined
that the copying involved in NIH and NLM constituted "wholesale" copying,

apparently simply because of the large number of individual requesters for

each of whom the library made a copy. The Commissioner also referred to tlie

facts that, on rare occasions, the same requester received a second copy at a
later date and that the library furnished a copy of the same article to a number
of different requesters. If these facts constitute "wholesale" copying, sufficient

to deny a library the defense of fair use, it would appear that the defense
would not be available to any large library, such as any of the major research
libraries of this country, simply because the total number of patrons of each
of these libraries would be so numerous as to fall within the Commissioner's
term "wholesale," and thus go beyond his interpretation of fair use.

In order to restore the application of fair use to library photocopying con-

sistent with the intent of the bills considered by this Committee over recent

years, it is essential tJiat Congress reject the interpretation given to fair use

by the Commissioner in the Williams d Wilkins case and that Congress further

declare that the long-standing practice of libraries of making a single copy of

copyrighted material, including an entire journal article, is within the meaning
of fair use in this liill.

Accordingly, there are two changes in the bill which libraries are requesting
of this Committee: The first is the specific amendment to Section 108(d) pro-

posed by ALA and ARL. The second is clarification that fair use applies to

the normal lil)rary practice of making a single photocopy of copyrighted material,

including an entire journal article, for a user.

We respectfully submit that these protections are essential to pennit libraries

to continue to serve the needs of scholars and to make appropriate use of exist-

ing technological aids in doing so. We submit that there is no evidence of damage
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to publishers resulting from this practice and that, in fact, the practice promotes
subscriptions to journals rather than replacing them. There is certainly no

evidence that this practice is driving publishers out of business. Library photo-

copying deserves continuing protection from Congress. In view of the uncertain

state of the law resulting from the Commissioner's report in Williams c£ Wilkins,
the statutory protection should be clear and certain.

The need for clarity and certainty is underscored by the fact that, vpithout

the protection of the proposed amendment to Section 108(d), a librarian could

well be liable for the extensive damages provide<l for in Section .5(>4 of the bill.

The sentence in Section .504(c) (2) which allows the librarian to prove that

'•he believed and had reasonable grounds for believing that the reproduction
was a fair use under Section 107 . . .'' is rendered virtually meaningless by the

report of the Commissioner in Williams d Wilkins. Without the proposed amend-
ment to the bill, the librarian would undoubtedly refuse to run the risk of render-

ing the service to the patron—to the great detriment of research and scholarship.

Senator INIcClellan. Thank you very much.
Call the next witness.

Mr. Brennan. The next witnesses are on behalf of the American

Library Association, Dr. Edmon Low.
Fifteen minutes have been given to the American Library Associa-

tion.

Dr. Low, would you identify yourself and counsel for the record,

please ?

Dr. Low. I am Edmon Low, librarian of New College in Sarasota,

Fla., and am chairman of the Copyright Subcommittee of the Ameri-
can Library Association, and with your permission I have asked Mr.

Xorth, who is our counsel for ALA, to sit with me to help on any legal

problems.
Senator McClellax. Very well.

Dr. Low. In the interest of saving time, and because my statement

duplicates to some extent what has been read, I thought it might be

better for me to just emphasize a few points that have not been cov-

ered and submit my statement for the record.

Senator McClellan. Yes. Your statement will be printed in full

in the record.

Now, you may highlight it or supplement it anyway you like.

STATEMENT OF DR. EDMON L0V7, LIBEAHIAN OE NEW COLLEGE,

SARASOTA, FLA., AND CHAIRMAN, COPYRIGHT SUBCOMMITTEE
or THE AMERICAN LIBRARY ASSOCIATION, ACCOMPANIED BY
WILLIAM D. NORTH, ESQ., COUNSEL

Dr. Low. The first o'bservation I have to make is that copyright
is not a constitutional right. This is often not understood, certainly
understood by attorneys, but often not by the public. It is not a con-

stitutional right. It is a statutory right, one created by law, and
which can be changed by law. That is, the rights are granted by the

copyright law as it is written, so in revision of the copyright law,
vou can either enlarge these rights or restrict them or change them
m any way or abolish them altogether in your Congress here assem-
bled. It is a statutory right.

Consequently, as I see it, the problem of the committee is to balance
the need of protection for the copyright owners to insure them a rea-

sonable return for their efforts and for their expenses of publica-
tion and so on, and at the same time, to protect the public good and
the right of the public ifor proper dissemination of publications,
which is the area in which libraries are engaged.
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There is no collection that contains nearly all the materials which

are available, even our Library of Congress, probably the largest

library in the world. There are many thousands of titles in the United

States that are not in the Library of Congress, and even the smallest

libraries often have titles that are not found anywhere else, and this is

just for titles in the United States, without considering titles all over

the world.

So, in research it is very desirable to have as free a dissemination

of information as we can, a listing of what is available, both periodical
articles and monographs, and the ability to exchange the information

in the most propitious manner,
I happen to be librarian of New College at Sarasota, Fla. I have

been director of a university library for many years at one time,
and then taught at the University of Michigan and have retired there,

and am now finishing my career as the librarian of a small but very
fine college down in Florida. I like the small colleges. I think they
do very fine work, and my college is typical of the many small schools

that ai-e found over the country. Of some 2,500 accredited institutions

of higher education in the United States, over 2,000 of these are

smaller schools such as my college and would correspond somewhat
to Hendrix College in j^our State, Senator, or College of the Ozarks
at Clarksville, or Cuachita Baptist at Arkadelphia, or Jamestown

College in North Dakota, and also the community colleges are small

but very thriving schools. None of these can have the great library
collections. So we have faculty that need to keep up their work and
research in order to keep up their quality of teaching, and these

faculty, among others, supj^ly articles for the journals which even-

tually are copyrighted and published.
So it is very important to the smaller library, both tlie public library

which Senator Burdick mentioned and the smaller college library to

be able to borrow from tlie larger libraries as we borrow at times from
the University of Florida at Gainesville or Hendrix would borrow
from the Liniversity of Arkansas at Fayetteville, or even sometimes

gohig more widely where needed esoteric journals cannot be found
close by.

So, it is extremely important that we are able to continue this

work. And we do not lend much material because our libraries are not

large enough. We are the borrowing end, and libraries represented by
Mr. IMcCarthy's group here, are the ones who lend to us, and they are
the ones that would be threatened by the law if they went ahead copy-
ing for us.

Inter-library loan increase random requests and it is often not recog-
nized tliat this type of loan increases the subscriptions often as well
as is sometimes represented, although I have not had that experience,
of discontinuing a periodical because something could be secured on

inter-library loans.

For instance, at my school we will, if we borrow as much as two-
articles from a periodical during a year, try to put that periodical
on the subscription list the next year. We feel that if we never request
an article from a periodical, obviously we have not damaged its sales.

If we have just requested one article over a period of a year, we have
not damaged its sales. We spend every bit of money that we can

possibly afford for periodical subscriptions, and that is true every-
where. Librarians would always rather have a periodical in hand than
to have to borrow it.
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So, if copying were restricted, it would not result in a larger periodi-
cal list for us or for these other libraries. It would simply mean that

we could not help in maintaining the quality of education and quality
of teaching and research that we are now able to maintain.

The inter-library loan is one of two groups of copying. The other

is referred to as in-house copying, which is done by libraries, generally,
but which is the less important of the two because in in-house copying,

your material is there and available, but in the inter-library loan, it

it not. The material is not there, and this is the only practical means
of approaching this.

We are recommending the same amendment that was recommended

by the Association of College and Research Libraries. That is, we wish
to make a copy of a periodical article where needed, or a small portion
of other copyrighted work.

Now, in this we are not wanting to go beyond fair use. The librarians

have been accused at different times of having fair use and now they
want to go beyond this and do something that is illegal. We are not

wanting to go beyond fair use. We are wanting by this amendment
to state definitely what fair use is. That is so we can know and not be

subject to suits.

Now, we do not think that there would be suits expecting to make any
money off librarians, because we do not have any, at least I have not

found librarians that have, but we could be subjected to very harrassing
suits since larger sums of money can be sued for under statutory

damages.
So we would like to have the librarian free of this threat of suit

which he cannot be under the fair use that was described here a few
minutes ago, because he cannot be sure in any case that he has a right
to make a given copy until it has been determined by the court.

So we are searching for this precise definition of what would be
reasonable fair use.

Lastly, I should emphasize that I am sure that I speak for all libra-

rians, that we are law abiding citizens, and we are going to abide by
whatever law is ultimately passed, both in letter and in spirit. So if a

law is passed which is too restrictive it means that we cannot do our

jobs as well as we could otherwise. These are the points that are

included with one or two additions here to my written statement, and
I do appreciate this opportunity to appear before you this morning.

Senator McClellaist. Dr. Low, you support the amendment that is

offered by Dr. McCarthy ?

Dr. Low. Yes, sir.

I wish to submit this amendment.
Senator McClellan. It is attached to your statement. It is already

in the record.

Dr. Low. Yes, sir.

Senator ]McCLELLA?f . One question.
What you are saying, as I understand you, you are not opposing

fair use. You are seeking a definition in the law of what is within the
limits of fair use.

Dr. Low. That is right, sir.

Senator McClellan. Senator Burdick.
Senator Burdick. Well, I want to thank you for your testimony. I

note that you say that you would like to be sure of where you are. I
think that is the word you used, but as I listened to Dr. McCarthy and
listened to you, we are in a very fuzzy area, no matter what we do.
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For example, in your amendment, part 2 of what Mr. McCarthy
presented, let me read it with you.

The library or archives shall be entitled to supply a copy or phonerecord of an
entire work, or of more than a relatively small part of it.

Well, that could be, a relatively small part could be debatable, but
let's go beyond that,

If the library or archives has first determined on the basis of a reasonable

investigation that a copy or phonorecord of the copyrighted work cannot readily
be obtained from trade sources.

Now, 3'ou tell me what is a reasonable investigation ?

Dr. Low. I realize that is

Senator Btjrdick. That has the same failings as the language that

you are complaining about.

Dr. Low. We do not anticipate that there would be a problem in in-

terpreting that. This is put in because in the copyright law, when
you grant exclusive right to the author to the copyright proprietor,
this is a monopoly, but there is no restriction on this monopoly as in

most monopolies that are granted. There is no requirement for the

publisher to keep things in print. If you grant a monopoly to a tele-

phone company to serve in your city, then it is not only regulated,
but you demand them to give service, so if j^ou granted a franchise for

25 years, and then after 2 or 3 years it said, it is not profitable, so

we are going to discontinue our telephone service, but we will not give

up the franchise. Well, then we would not put up with that for a

moment, but we do give an exclusive right to the copyright proprietor,
to the publisher to publish without any requirement that he keep the

book in print, and most books go out of print in the first three years
after being printed.
So this is an effort, if we find that it is not in print, is not available

from the usual trade sources, because even if it is not in print, some-
times it is available through second hand houses, but that is just a

general search that maybe they will have it and so on, but if we can-

not find it, and it is not available from the usual publisher, then we
want the authority to make another copy of this, if it is needed.

Senator Burdick. Yes, but to use your language, you want to be
sure.

Now, I come in to get a copy of a particular work. What do you have
to do as a librarian up in Williston, N. Dak., again, to make a reason-
able investigation ?

Do you have to make a lot of phone calls, write a lot of letters, or
what do you have to do ?

Dr. Low. There is a publication that is widely distributed—nearly
every library has it—entitled '"Books in Print," and this is the list of
books that the publishers have in print. It is put out every year at a

given time. We would look in that first, and if it is not listed in there,
we would look also in the Cumulative Book Index. We would assume

then, if it was not listed in these, that it is not available in the con-
venient trade sources.

Now, this is an area here that we have been able, I think, to come to

general agreement with the publishers that this would probably be all

right. We have not come to any firm agreement, but we have ex-

plored various ways of getting together and doing away with our dif-

ferences. I think that we could get some agreement on reproducing
things that are not in print.
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This does become more important in light of the provision in the

revision bill which extends the time of copyright. Now, the further

you extend the time of copyright, the larger the percentage of material

that will be out of print but is still covered by copyright.
Senator Bukdigk. Well, then, you think this catalog that is put out

indicating when books are published, and so forth, would be adequate
if you would thumb through that catalog to see whether or not it is

available ?

Dr. Low\ That, I think, adequate ; yes, sir.

Senator Buedick. Even though it may be available outside of in-

formation in the catalog.
Dr. Low. It might be, but I said, we might also check the Cumula-

tive Book Index, which is another very general listing, even more

general than the books in print.
Senator Bukdick. Do small libraries in small towns have this

service ?

Dr. Low. Yes, sir. Practically every library buys these. These are

just for ordering your books, you see. You need this because, if you
order a book, you have to find out who publishes it unless you are going
to a dealer.

Senator Burdick. I just want to point out that it is complex and it is

hard to be absolutely certain when you draw a piece of legislation.
Dr. Low. It is, and I suppose I am overstating it to say that the

amendment we propose would make it absolutely certain. We think
that it would be of so much help in determining where we stand that

it would be very desirable.

Senator Bukdick. Thank you.
Senator McCLrxLAN. Both you and the publishers are reaching some

accommodation. Have they agreed to jour amendment?
Dr. Low. No, sir, they have not.

Senator McClellmst. Well, I thank you.
[The prepared statement of Dr. Edmon Low on behalf of the Ameri*

ican Library Association follows :]

Statement of Edmon Low, Chairman, Copyright Subcommittee, American
Library Association

I am Edmon Low, director of tlie Library of New College, Sarastota, Florida,
and chaii'man, Copyright Subcommittee of the American Library Association, a
nonprofit, educational organization founded in 1876. Its membership includes
some 30,000 librarians, trustees and other public-spirited citizens dedicated to the

development of libraries as essential factors in the continued educational, eco-

nomic, scientific and cultural advancement of the American people. The Asso-
ciation is concerned with the development of all types of libraries—public
libraries

; school and college and university libraries ; medical and law libraries
and other specialized libraries—and with the problems they encounter, such as

financing, relations with their patrons, and the legal provisions under which they
operate, including copyright.
We are concerned here today with the Copyright Revision Bill. S. 1361, and

primarily with the provisions relating to photocopying in libraries. This is a sub-

ject of great concern to all librarians and to the patrons whom they serve—the

general user of the public library, the student, the scholar, the research man, the

lawyer, doctor, minister or other professional individual, or to the Congressman
himself, as he frequently turns to our great Congressional Library for aid in his

important work.
This copying may be roughly divided into two groups, the first being that done

either by a member of a library staff or by the user himself from material in the

library for immediate use on the premises or nearby ; the second, that done by
one library for and at the request of another library, often some distance away,
for use by one of its patrons there. The first is often designated "in-house" copy-
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ing, while the second we usually refer to as "inter-library loan." The first is often

only a convenience to the patron, as for instance a student writing a term paper,
in that he does have the material in hand and could use it on the premises ;

the

second is basically the more important in that the scholar or other user does not
have the document in hand and therefore it is his only practical access to what
may be highly important material for information or research.

It is now generally understood that a single collection of books or other re-

corded forms of thought as represented by a liltrary can contain only a fraction of
the total amount of material in existence. Even the Library of Congress, pos-

sibly the largest single collection of materials in the world, does not have many
thousands of titles which exist in the United States, to say nothing of those else-

where in the world, while on the other hand even a relatively small library will

often have titles not found anywhere else in the country. The location and cata-

loging of these titles, and of articles in journals, and the making of same available

readily through photocopying or loan—the dissemination of knowledge—is

indispensable to education and research and often involves the reproduction by
photocopying of a portion of a monograph or a journal article protected by
copyright.

It should be noted that copyright is not an inherent right, such as trial by
jury of one's peers. It is a statutory right—one created by law—and may be

changed, enlarged, narrowed, or abolished altogether by the Congress here as-

sembled. It is a law enacted not for the benefit of an individual or a corporation
but for the public good and with the purpose, as the Constitution expresses it

"to encourage progress in science and the useful arts." Consequently, in consider-

ing revision, the problem becomes one of providing protection to the author
or publisher to provide reasonable return on the investment of time and money,
and at the same time to provide for the widest possible access to and dissemina-
tion of information to the public.
At present I am Director of the New College Library at Sarasota, Florida. New

College is a small, but very fine, private college and its problems in this con-
nection are typical of the two thousand small and medium-sized colleges through-
out the country. While our library is liberally supported and spends every cent
it can afford on serial subscriptions, we cannot possibly have the large resources
of a university like the one at Gainesville or at Tallahassee. Yet our faculty
members, if they maintain a good quality of teaching and do the research which
contributes to it, must have access by random photocopying at times to the larger
collections in the State and elsewhere.

It is usually not known that the inter-library loan arrangement often encour-
ages the entering of additional subscriptions by the library rather than reduc-
ing the number as is often chax-ged. It is a truism that a librarian would rather
have a title at hand rather than to have to borrow even under the most con-
venient circumstances. Consequenlty, when the time comes around each year to
consider the serials list of subscriptions, the record of inter-library loans is

scanned and titles are included from which articles have been requested vrith

some frequency during the year. In our library the number is two
;

if we have
had two or more requests for articles from the same title duving tlie year, we
enter a subscription. This not only indicates how the procedure can help the

periodical publishers but also indicates that if only one article or none was co])ied
from a title during a year, the journal could not have been damaged materially
in the process. It is not only the small schools which would suffer if sneh ]";h(ito-

eopying were eliminated, however ; the scholars at Illinois or Cornell v»-ould also
be severely put to it to continue their research in the same way and it is these
scholars which account for the major writing for the scholarly journals. The jour-
nals themeslves, therefore, have a stake in seeing this procedure continued in a
reasonable way.

Courts have long recognized that some reproduction of portions of a copyrighted
work for purposes of criticism, teaching, scholarsliip or research is desirable and
this judicial concept, knowm as "fair use," is incorporated in Section 107 of the
revision bill. Libraries have operated all these years under this principle but it

does lack the assurance of freedom of liability from harassing suits which the
librarian needs in his work. This fair use concept necessarily is expressed in

general language in the bill so a librarian will not be able to l)e sure, until a
court decides a particular case, whether his action, undertaken with the best of
intentions to aid the patron, is or is not an infringement. Fair use, then, is really
not right to copy any given thing, but only a defense to be invoked if one is sued.
This threat of suit, even if one is able to maintain his innocence in court, is

very real because suits are costly in proportion to the amount for which one is

Bued. This revision bill provides not only for demand for actual damages but also
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one can be sued for statutory damages up to a limit of $50,000 for each imagined
infringement.

Tliis threat has now become much greater by the recommendation of Commis-
sioner Davis in the Williams and Wilkins case now under appeal in the U.S.

Court of Claims. In this he says "While it may be difficult (if not impossible)
to determine the number of sales lost to photocopying, the fact remains that each

photocopy user is a potential subscriber or at least is a potential source of

royalty income for licensed copying."
^

Also, "Plaintiff need not prove actual

damages to make out its case for infringement."
^
Since any copying may be

viewed as potential income, and since no actual damages have to be proved, this

recommendation seems to indicate that any photocopying is an infringement
and that there is no longer any fair use except in some very limited instances
mentioned later in the report.

In light of the above, we feel that librarians greatly need some further protec-
tion than that offered by fair use in Section 107. We need a definite statement
in the law that malting a single copy to aid in teaching and research, and particu-

larly in inter-library loan, is permissible and not subject to possible suit for

this activity in behalf of the public good. To my knowledge, it has not been
shown anywhere that this activity is harmful to the copyright proprietor and,
as detailed above, may be of definite help to him.

In light of the above, we wish to request that the attached amendment be
substituted for Section 108(d) in S. 1S61. We believe this will provide the pro-
tection needed by lilirarians in their efforts to serve their various publics while

allowing equally good protection to the owners of copyright.
In conclusion, may I say that I think I speak for all librarians that we intend

to faithfully observe the provisions of whatever law is finally passed, both in

letter and in spirit, but an unduUy restrictive law will make it irapossil>le to serve
the people of this country and aid in teaching and research to the maximum
extent which is desirable for all.

It has been a pleasure to appear before yon todny nnd we artprer-late your
genuine interest in the problems which copyright presents to libraries.

Amendment to Coptbight Revision Bill, ,S. 1361

Substitute for section 108 ( d ) the following :

(d) Tlie rights of reproduction and distribution under this section apply to a

copy of a work, other than a musical work, a pictorial, graphic or sculptural work,
or a motion picture or other audio-visual work, made at the request of a user of
the collections of the library or achives, including a user who makes his request
through another library or archives, but only under the following conditions :

(1) The library or archives shall be entitled, without further investigation,
to suppl.v a copy of no more than one article or other contribution to a copy-
righted collection or periodical issue, or to supply a copy or phonorecord of
a similarly small part of any other copyrighted work.

(2) The library or archives shall be entitled to supply a copy or phono-
record of an entire work, or of more than a relatively small part of it. if the

library or archives has first determined, on the basis of a reasonable inves«^i-

gation that a copy or phonorecord of the copyrighted work cannot readily
be obtained from trade sources.

(3) The librarly or archives shall attach to the copy a warning that the
work appears to be copyrighted.

and renumber section 108(d) (2) to make it 108 (d) (4).

Mr. Brennan". The next witness is on behalf of the Special Libraries

Association, Dr. McKenna. Yon have been allocated 5 minutes.
Senator INIcCLELT.Aisr. All risfht. Doctor, have a seat.

Do you have a statement you wish to place in the record ?

Dr. McKenna. Yes, I have, sir.

Mr. Jack Ellenberger is with me. He is chairman of the association's

copyright committee, in the event that you have any questions that I

am not able to answer.
Senator McCeellan. All rijjht. You may proceed sir.

Your statement will be printed in the record.

1 TT.S. Court of Claims. The Williams d Wilkins Company v. the United States. Report of
the Comraissloner to the Court, February 16, 1972, pp. 16-17.
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STATEMENT OF BR. FEANK E. MeKENNA, EXECUTIVE DIEECTOR,
SPECIAL LIBRARIES ASSOCIATION; ACCOMPANIED BY J. S.

ELLENBERGER, LIBRARIAN, COVINGTON & BURLING, AND
CHAIRMAN OF THE SPECIAL LIBRARIES ASSOCIATION COPY-

RIGHT COMMITTEE

Dr. McKenna. I wish to present the position of the Special Librar-

ies Association with respect to the provisions of S. 1361 as they rehite

to library photocopying and interlibrary loan in lieu of photocopies.
The policy position as adopted bj^ the association's board of directors

in January 1973 is one which seeks to reach an intermediate position
of accommodation between the seemingly irreconcilable positions of

publishers and literary authors on the one side, and the positions of

some parts of the library and educational communities on the other.

Special Libraries Association, with 8,000 members, is the second

largest library, and information-oriented organization in the United
States. It is estimated that there are more than 10,000 special libraries

in the United States. The concept of special libraries or, in better

words, specialized libraries is not well known among the general

public or even in some segments of the library community itself. The
interests and activities of specialized libraries are described briefly
in the document submitted and in the annexed brochure. SLA is an
association of individuals and organizations with educational, scien-

tific, and technical interests in library and information science and

technology, especially as these are applied in the selection, recording,

retrieval, and effective utilization of man's knowledge for the general
welfare and the advancement of mankind.
Our original emphasis on special subjects has been I'eplacecl more

and more by the concept of specialized information services for a

specialized clientele. The specialized clients are frequently the em-

ployees of our parent organizations. Thus the special library may be

an intermediary between the actual user and the larger research li-

braries as represented by the two associations who have testified be-

fore me.
SLA is organized in 25 divisions representing broad fields of spe-

cialization ranging alphabetically from advertising to urban affairs.

The association is organized in 44 regional chapters ranging geo-

graphically from Hawaii across the continental L^nited States, plus
two chapters in Canada, and a European chapter.

Let me mention here that the association is in its own right a pub-
lisher of three periodicals and a number of books each year. There-

fore, the association has its own interests as a publisher to conserve

its sales income and royalty income.

SLA and its individual members would prefer continuation of the

long-recognized concept that the preparation of a single copy con-

stitutes fair use. But the association also recognizes that there may
be some validity in the claims of publishers of periodicals that they

may have some loss of income due to photocopying from a periodical
issue that is still available in print. If the publication is out of print,
that is, if a publisher has not maintained his stock in-print, it is dif-

ficult to see how there can be any lost income.

Further, the slow delivery demonstrated almost daily by publishers
to fulfill an order for a sijigle in-print issue is totally unacceptable to

the needs of our specialized users wlio most often are required to make
management decisions, research decisions.

20-344—73—8
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Four items must be emphasized. One, totally unacceptable, is the

concept that has been proposed of a central agency to determine

whether an original is still available with a report period of, say, 21

days. The information needs and expectations of management are such

that delivery in excess of 24 to 48 liours is incompatible with today's
research and management decision processes.

Two, as a starting point, one potential solution is a provision for the

payment of a per-page royalty on photocopies of copyrighted works.

Such an arrangement has precedence already in the proposed Copy-
right Act in section 111, relating to cable transmissions, and sections

114, and 115, and 116, relating to sound recordings. A royalty tribunal

of the type proposed in chapter 8 of the copyright revision bill, but,
of course, with a different membership, could assure that the per-page
royalty rate is reasonable.

Three, any legislative proposal should assure that libraries are not

required to separately identify and account for each photocopy which

they prepare, or to determine the allocation of the royalties, or to dis-

tribute the royalties for which they may be liable among the copy-

right proprietors.
Mr. Brennan. I am sorry, sir. Your time has expired.
Senator McClellan, We will extend your time a couple of minutes.

Go ahead.
Dr. McKenna. If payment of a cents-per-page charge is enacted,

the beneficiaries of such charges must themselves establish the agency
in an ASCAP-style operation.
And four, the legislation to be enacted must not prevent or penalize

the preparation of a photocopy for or by specialized libraries. There
will be immeasurable damage to the economy and the welfare of the

Nation if such intent should be contained in the enacted version of the

bill, or if sucli interpretation is possible after enactment of the law.

We are grateful for the opportunity to present our views to the

committee.
Senator McClellan. Thank you very much.

Any questions. Senator Burdick?
Senator Burdick. No.
Senator McClellan. Staff would like to ask a question.
Mr. Brennan. Doctor, do you support the amendment that was

presented to us earlier this morning by the two other library
associations?

Dr. McKenna. Well, I did not see the statement until this morning,
so I cannot make a statement on behalf of Special Libraries
Association.

Senator McClellan. I would suggest you evaluate it and submit a
statement regarding it.

Dr. McKenna. I would be pleased to do that.

Senator McClellan. Thank you, gentlemen.
[The prepared statement of Dr. McKenna follows :]

Statement of Dr. McKenna, Executtvt: Director, Special Libraries
Association

I wish to present the position of the Special Libraries Association with re-

spect to the provisions of S. 1361 as they relate to library photocopying and
inter-library loan in lieu of photocopies. The policy position as adopted by the
Association's Board of Directors in January 1973 is one which seeks to reach
an intermediate position of accommodation between the seemingly irreconcilable
positions of publishers and literary authors on the one side, and the positions
of some parts of the library and educational communities on the other.
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Special Libraries Association, with 8,000 members, is the second largest

library- and information-oriented organization in the United States. It is esti-

mated that there are more than 10,000 special libraries in the U.S. Tlie concept
of special libraries or—in better words—the concept of specialized libraries is

not well known among the general public or even in some segments of the library
community itself. The interests and activities of specialized libraries are de-
scribed briefly in this document and in the annexed brochure.^ SLA is an associa-

tion of individuals and organizations with educational, scientific and technical
interests in library and information science and technology—especially as these
are applied in the selection, recording, retrieval and effective utilization of man's
knowledge for the general welfare and the advancement of mankind.

Special Libraries Association was organized in 1909 to develop library and
information resources for special segments of our communities which were not

adequately served by public libraries or by libraries in educational institutions.

At first the emphasis was on special subject coverage in each special library as it

related to the interests and business of its parent organization, for example :

sources of statistical data for both corporations and the agencies of the national

government and state governments ; business data for banks and investment
firms ; chemical information for the then developing chemical industry ; engineer-
ing information for the emerging complexes of engineering and construction

companies, etc.

During the past 64 years—and with particular growing needs for rapid in-

formation delivery since World War II—specialized libraries and information
centers have been established in all segments of our nation's affairs. They exist
in for-profit enterprises and not-for-profit organizations, as well as in government
agencies. Some are open to public use, and others have restricted access or are

part of a for-profit organization. During this period of accelerated growth, the

original emphasis on special subjects has been replaced more and more by the

concept of specialized information services for a specialized clientele. An example
of such a sfjecialized information service for a specialized clientele is the Legis-
lative Reference Service of the Library of Congress. Although the Library of

Congress fas a whole) is often called a "national library," the entire Library of

Congress itself is, perhaps, an outstanding example of a definition of service to
a specialized clientele : The Congress of the United States of America.
The specialized clients are normally the employees of the parent organiza-

tion. The specialized information services are based on the speedy availability
of information, both for current projects and for management determination of
decisions regarding future efforts of the parent organization. To these ends, the
members of SLA include not only librarians, but also persons who are subject
specialists—so that they can evaluate and screen out the irrelevant, the redundant
and the too often useless portions of the voluminous published literature. The
totality of the literature includes not only the publications of commercial pub-
lishers of copyrighted books and periodicals, but also the avalanche output of

government agencies (often with security handling requirements) plus the

liarent organization's own internal corporate documents (with the obvious need
to protect proprietary or competitive information) .

As a parenthetical observation, it should be noted that the pioneering work
in machine use for information storage and retrieval (now computerized) took
place in specialized libraries and information centers in the 1940's and 1950's,

Similarly, the need for miniaturization of the bulk of the literature in micro-
forms occurred thru the influence of S.L.A.'s liaison with designers and manu-
facturers of microreading equipment.

Last, but not least, S.L.A. pioneered the concept of information networks—
long before computers and other communication devices had been developed.
S.L.A. has facilitated communications among its members through the Associa-
tion's unique information network of Chapters and Divisions. Initiated more
than 60 years ago, the network has been frequently updated in response to the
needs of new informational requirements.

S.L.A. is organized in 25 Divisions which represent broad fields of specializa-
tion or information handling techniques. These fields range alphabetically from
Advertising, Aerospace, and Biological Sciences thru Military Librarians, Mu-
seums, and Natural Resources, and on to Transportation, and Urban Affairs.

S.L.A. is also organized in 44 regional Chapters which range geographically
from Hawaii across the continental United States (plus two Chapters in Canada)
and on to a European Chapter (which encompasses geographically all the non-
Socialist countries of Europe) .

1 Annpx. Sijecial Library Sketchbook. S.L.A., N.Y. 1972, 45 p. Editors note, tlie docu-
ment referred to may be found in the files of the Committee.



no

Special Libraries Association in its own right is a publislier of 3 periodicals
and of an average of 6 books per year. Therefore the Association has its own inter-

ests as a publisher to conserve its sales income and royalty income. The Associa-

tion's publications are needed by special groups, but they are in such areas of

specialization that commercial publishers (or even vanity presses) would not
touch them because of the small sales potential. Our subscription lists range from
11,000 as a high to 1,000 as a low. Our book sales average about 1,000 copies for

each title with a range from 500 to our top category of '"best sellers" at a level

of about 3,000 copies sold per title.

Special Libraries Association and its individual members would prefer con-
tinuation of the long recognized concept that the preparation of a single copy
constitutes "fair use." The Association recognizes that there may be some validity
iu the claims of commercial publishers of periodicals that they may have some
loss of income due to photocopying of one article from a periodical issue that
is still available in-print. If the publication is out-of-print (that is, if the pub-
lisher has not maintained his stock in-print), it is difficult to conceive how a

photocopy of out-of-print material can cause any loss of income to the publisher.

Further, the slow delivery by publishers to fulfill an order for a single in-print
issue is totally unacceptable to the needs of our specialized users who are respon-
sible for fast management decision. There is little question that it is an admin-
istrative impossibility to secure publisher permissions to permit interlibrary

response within any reasonable time. Moreover, the costs and delays in seeking
such permissions would l)e prohil)itive.
Four items must be emphasized :

(1) Totally unacceptable is the concept that has been proposed of an agency
to determine whether an original is still available with a report period of, say.
21 days. The information needs and expectations of management are such that

delivery in excess of 24 to 48 hours is incompatible with research and manage-
ment decision processes.

(2) As a starting point, one potential solution is a provision for the payment of
a per-page royalty on photocopies of copyrighted works. Such an arrangement hasf

precedence already in the proposed Copyright Act in § 111 (relating to cable

transmissions), § 114 (sound recordings), § 115 (phono records), and § 116 (coiil

operated phono record players). A Royalty Tribunal of the type proposed in

Chapter 8 of the Copyright Revision Bill, (but with a different membership
composition) could assure that the per-page royalty rate is reasonable.

(3) Any legislative proposal should assure that libraries are not required
to separately identify and account for each photocopy which they prepare, or
to determine the allocation of the royalties, or to distribute the royalties for
which they may be liable among the copyright proprietors. If payment of a
"cents-per-page" charge is enacted, the beneficiaries of such charges (that is.

the publishers) must themselves establish the agency for the collection and
for the determination of pro rated payments to each publisher (in an ASCAP-
style operation). Specialized libraries (and their parent organizations) can
probably afford an added "cents-per-page" charge. But they cannot afford the
added costs of record keeping and bookkeeping to issue checks for small amounts
to each one among the multitude of publishers.

(4) The legislation to be enacted must not prevent or penalize the preparation
of a photocopy for or by specialized libraries—particularly those in for-profit or-

ganizations. There will be immeasurable damage to the ecoomy and the welfare
of the nation if such intent is contained in the enacted version of S. 1361, or if

such inten^retation is possible after enactment of the law.
The rapid transmission of man's knowledge—either to not-for-profit or to for-

profit organizations—must not be impeded by law.
Special Libraries Association is grateful to the Subcommittee for the op-

portunity to pre.sent our views. The Association will be pleased to submit
additional comments in the future if such would be appropriate.

Mr. Brf.nnan. The next witnesses is Mrs. Felter on behalf of the
Medical Library Association.

Mrs. Felter, you have been allocated 5 minutes.

STATEMENT OF JACQUELINE W. FELTER. DIHECTOE, MEDICAL
LIBRARY CENTER OF NEW YORK, ON BEHALF OF THE MEDICAL
LIBRARY ASSOCIATION

Mrs. Felter. I am Jacqueline.W. Felter, director of the Medical
Library Center of New York, a cooperative library service center
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maintained by a consortium of medical school and hospital libraries

in the jSletropolitan Xew York area. I am also a past president of the

Medical Library Association, currently a member of the association's

Committee on Legislation, and frequently the association's representa-
tive at meetings of tlie Ad Hoc Committee on Copyright Law Revision.

It is a privilege to have the opportunity to express the viewpoint
of our membership.
The Medical Library Association, founded in 1898, celebrated its

75th anniversary this year. Its total membership is 2,854, of which 781

are institutional members and 1,755 are individual voting members.
The remaining members are students in the United States and institu-

tions and individuals in Canada and overseas.

The libraries and librarians are located in all types of health service

facilities; medical schools, hospitals, research institutes, pharmaceu-
tical firms, and medical societies. All are dedicated to helping the

improvement of the quality of health care and extending it to every
pei'son in our Nation.
We are very pleased to find in sections 107 and 108 of S. 1361 recog-

nition of photoreproduction as fair use of copyrighted publications

by libraries under various conditions and for various purposes. We
believe, however, that strict interpretation of the technical language
of section 108(d) (1) would present serious operational problems. My
remarks pertain especially to the scientific periodical literature.

Specifically, the bill calls for determination, prior to supplying a

copy of a single periodical article to one individual, that the article is

not available. This provision unfairly places a heavy burden on the
USPT and the librarian.

Supplies of back issues in publishers' Avarehouses are expendable,
and, often by the time a user has identified in an indexing or abstract-

ing service or in the bibliography of another publication an article

pertinent to his research or to the illness of one of his patients, the

supply of the journal issue in which it was published may be depleted.
Then the user must canvas the authorized reproducing services, such
as the reprint dealers and microform publishers, because the average
user is not Iviiowledgeable about these sources; the search often is a

collaborative enterprise of user and librarian. If the librarian has
not participated in the search for an unused copy, the burden of proof
is on the user and the librarian must decide whether or not to

accept it.

The clerical chore of determining the availability of an unused copy
would take, at best, a number of days, and more probably a number of
weeks, thus setting up a timelag between the user and the published in-

formation he needs. In the health sciences, especially in the practice
of patient care, the time factor can be critical.

]\Iedical educators may suffer from delay in obtaining the published
periodical literature, for man}'' are both teacher and practicing phy-
sician, and time is of the essence as they coordinate two careers.

In closing, I remind you that health scientists do not receive com-

pensation for the journal articles they write. This medical literature

is usually a byproduct of research sponsored by society. Health scien-

tists freely exchange information at regional, national, international

meetings. Publication of their findings is an extension of their altruism.
The Federal Government encourages these humanitarian endeavors

with grants of funds for research, including the payment of page
charges to publishers and other expenses incidental to publishing. In
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addition, journals are often purchased with Federal funds in sup-

port of libraries.

The Association of Research Libraries and the American Library
Association and others have proposed to the committee an amendment
to section 108(d) of S. 1361. The

lano:ua_ge suggested for section 108

(d) (1) would eliminate the costly and time-consuming intermediate

steps of determining the availability of an unused copy.

Therefore, on behalf of librarians who serve the health sciences, I

respectfully request tliat the proposed amendment be incorporated in

the bill, S. 1361. As has been pointed out, most of the developed coun-

tries of the world permit such "fair use" photocopy, and it is timely
for our Xation to do the same.

Thank you.
Senator McClellax. Are the conditions that you submit here on

page 4, comparable or identical to the amendment proposed by wit-

nesses who ha ve preceded you ?

Mrs. Felter. Yes.

Senator ]\IcClellan. They are identical ?

jMrs. Felter. I believe so. I'm not quite sure I understand your
question.

Mr. Brennax. I think what the chairman is saying, do you support
the amendment that was offered earlier this morning by the two
libraries ?

Mrs. Felter. Yes, indeed, and most heartily.
Senator McClellan. These conditions that you speak of here that

would be provided for certain conditions are in accord with the pro-

posed amendments submitted this morning by the other witnesses as

1 understand it ?

Mrs. Felter. Yes.

We are particularly concerned with the technical language of 108

(d)(1).
Senator jSIcClellax. All right.
Senator Burdick ?

Senator Burdick. Thank you for your testimony, but I see the same

argument used against your amendment as against the proposed legis-
lation. In 3'our proposed amendment, as I said to the previous witness^
it is on the basis of a reasonable investigation that a copy cannot

readily be obtained. This is the same weakness that you referred to in

the proposed legislation ?

Mrs. Felter. I am speaking particularly of the scientific periodical
literature. It is not as easy to determine whether an unused copy i&

available. As I j^ointed out, publishers do not retain an inexhaustible

supply of back issues, and back issues are not listed in books, such as

Dr. Low mentioned. These are single issues of periodicals. Therefore^
it is almost an insurmountable clerical chore to determine Avhether an
unused copy is available. Even, a telephone call does not help, because
the publisher's office may be in one city, whereas his warehouse may
be many miles away. There is a communication gap.

Senator Burdick. This is precisely the point I am making. But your
amendment to correct the situation does the very same thing. Let me
read it to you.

The library or archives sliall be entitled to supply a copy or phonorecord of an
entire work, or of more than a relatively small part of it if the library or archives
has first tletermined, on the basis of a reasonable investigation, that a copy or
phonorecord of the copyrighted work cannot readily be obtained from trade
sources.
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So you have to go througli the same rigmarole under your own
amendment.

Mrs. Felter. We would in the case of obtaining a book or an entire

work. Plowever, section (1) would alleviate our problem with re-

spect to the periodical literature, and this is of great concern to us, be-

cause at least two-thirds, more likely three-quarters, of the use of

medical literature by physicians and researchers is not in book form
but in journal form, for the reason that it must be up to date.

Senator Burdick. But your amendment goes beyond the one book.

It says "entitled to supph' a copy or phonorecord of an entire work
or of more than a relatively small part of it." So you have got parts
and totals there, and you have to go through the same investiga-
tion, make a reasonable investigation.

I want to be helpful, but I can see tlie same shortcomings in your
amendment as there is in the legislation you complain about, or you
find short.

Mrs. Felter. Well, as far as the medical library is concerned, if item
2 were omitted, I think that that would concern us less. It is item (1)
that we are particularly concerned about, because that applies, as it

says, to one article from a periodical issue. That is a relatively small

part, rather than more than a relativeh^ small part, since every issue

contains a number of articles.

Senator Burdick. Well, you see what I am talking about, that you
have got some of the same shortcomings in both, and you do not really
correct it.

Mrs. Felter. Well, we feel that subitem (1) would correct the clause.

Senator Burdick. But not 2 ?

Mrs. Feliter. But not—2 is not as significant, because we do not
use the book materials as much, and we certainly would not copy an
entire vfork if we could avoid it, because I think Dr. McCartliy pointed
out it is a very expensive way to provide the literature.

Senator Burdick. That leaves us with another problem. A relatively
small part of it might be a collection or periodical issues.

Mrs. Felter. Well, it is a question of what is considered as a rela-

tively small part. People try to define a couple or a few. Probably there
are as many definitions as there are people.
Senator Burdick. Thank you.
Senator McClellan. Senator Fong.
Senator Fong. Under your amendment, you will require the person

who comes for that article to ascertain whether there is any magazine
existing on the stands ?

Mrs. Felter. As the bill is presently written, it would be neces-

sary for us to do that, or perhaps to do it I'or him.
Senator Fong. Do you want that ?

Mrs. Felter. No; we did not want that, because determining whether
there is available an unused copy of the journal in which is printed
the article that is requested, might be a very time-consuming chore.

And in the health sciences, time is frequently of the essence.

Senator Fong. So you feel that it is an unreasonable burden on you ?

Mrs. Felter. I think it is an unreasonable burden on us. I think
it certainly is an unreasonable burden on the user, who is generally a

practicing physician.
Senator Fong. And you would like the authority to issue liim a Xerox

copy without ascertaining whether there are any
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Mrs. Fei-ter. That is correct. A single copy of the article from the

scientific and periodical literature.

Senator Foxg. You do not want to have the burden of proof on you
to show that there is no copy existing ?

Mrs. Felter. Well, certainly not. You know, no one likes to have
the burden of accepting the word of someone without some evidence.

Senator Fong. Thank you.
Senator McClellan. And thank you very much.
Mr. Brennan. The American Chemical Society.
Seven minutes has been allocated to the American Chemical Society.
Dr. Cairns, could you identify yourself and youi" associates for the

record ?

STATEMENT OF ROBEET W. CAIRNS, EXECUTIVE DIRECTOR, AMER-
ICAN CHEMICAL SOCIETY; ACCOMPANIED BY RICHARD L. KEN-

YON, DIRECTOR, PUBLIC AFFAIRS AND COMMUNICATION DIVI-

SION; BEN H. WEIL, CHAIRMAN, ACS COMMITTEE ON COPY-

RIGHTS; STEPHEN T. aUIGLEY, DEPARTMENT OF CHEMISTRY
AND PUBLIC AFFAIRS; AND ARTHUR B. HANSON, GENERAL
COUNSEL

Dr. Cairns. Thank you, Mr. Chairman, for the privilege of testify-

ing today.
I wish first to introduce my compatriots and colleagues here. Mr.

Ben H. Weil, who is cliairman of the American Chemical Society
Committee on Copyrights. Sitting next to him is Arthur B. Hanson,
our ACS general counsel, with whom you and your staff, I believe, are

acquainted; Dr. Richard Kenyon, on my right, who is director of our
division of ])ublic affairs and communication. Sitting next to him
is Dr. Stephen T. Quigley. director of the department of public
affairs.

I brought these gentlemen along to answer questions, if they are

needed, and to display to you our serious concern with this legislation.
I wish to read one paragraph from the written testimony and ask for

its complete introduction into your record.

Senator McClellan. Your prepared statement—you want to read
from it. sir ?

Dr. Cairns. I just wish to read one paragraph.
Senator McClellan. Very well.

Dr. Cairns. I am testifying here on behalf of the American Chemical
Society by authority of its board of directors. This is the largest scien-

tific and educational society in America and I believe in the world—
110.000 members, approximately.
We have a very large publisliing activity which aggregates close

to fn30 million a vear and hence we are very familiar with the economics
of journal publication and the dissemination of scientific and technical
information, which is a very vital link in the whole process of the de-

velopment of science and technolo_g\^ in the world.
Xow, I shall read from the central paragra]-)h on page 11 of my state-

ment. It is desirable that use be made of modern technology in devel-

oping optimum dissemination." We are certainly strongly in favor
of the most modem methods and are developing the most modern
methods of dissemination.
"This new technology includes the use of modern reprography, but

as technology inherently includes economics the means of financial sup-
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port of the system must be a part of its design. Therefore, photocopy-
ing should not be allowed under any circumstances unless an adequate
means of control and payment is simultaneously developed to com-

pensate publishers for their basic editorial and composition costs.

Otherwise, 'fair use' or library-photocopying loopholes, or any other

exemptions from the copyright control for either profit or nonprofit

use, will ultimately destroy the viability of scientific and technical

publications or other elements of information dissemination systems."

Now, I emphasize that I am speaking with regard to scientific and
technical publications. In the chemical field, for example, there are a

total of 400,000 manuscripts per year which are authored and printed

ultimately, after due editing, in iournals. There are approximately
10,000 journals which impinge on the chemical field. That means that,

in the full field of science, there are perhaps five times as many journal
articles and publishing societies. It is a very large group, and it is

very vital in the dissemination field.

We have under our general guidance and responsibility the Chemi-
cal Abstracts service, which publishes 40,000 pages of abstracts and
indices each year and issues this to all of the libraries, to all the scien-

tists and engineers. This forms a vital link in dissemination.

We publish, in addition, separate journals that are issued approxi-
mately biweekly, which are 20 in nmnber, and which aggregate about
40,000 pages a year, and which go to 330,000 suj^scribers.

Only 4 percent of the world's literature is published in this form

by the ACS. However, we feel that this is of outstanding quality and

represents the work of Nobel prize winners and other to^D scientists

and engineers throughout the world. This is a vital link in the progress
of science and technology.
Each worker writes reports and submits them to the journals. The

editorial boards carefully screen and select them, edit them, and bring
them into the line of quality of the journals they represent. The Amer-
ican Chemical Society assures the quality through peer analysis of
the material submitted to the journals. All of science and technology
rests on this communication link. It is essential to both research and
education.
The first copy of each journal, counting all 20, costs the society

$4 million a year. That is the first copy only. The overrun, or addi-
tional printing costs, amount to about $1 million a year. Somehow, we
must recover both types of costs. Obviously, the collection, editing,

formating, and composition of the journals has to be paid for by
someone.
Today, it is paid for largely by subscribers. Even if liliraries are to

take over with their Xerox machines the entire publishing, it will be
necessary for someone to compensate the publishers for the collection

and editing and composition of the material w^hich they copy. Other-
wise, there will be nothinaf to copy.
The cost figures

—if they are stated in terms of per page and per
copy

—are in pennies; somewhere in the realm of 1 cent to 10 cents
a page is what it costs to create the editorial content. But. of course,
if you have 10.000 pages and 10.000 copies, you come up to 100 mil-
lion cents, or $1 million. So it is quite obvious that pennies per pno-e
can add up to very substantial amounts of money. And this is why
lam talking to you now as T am.
The first cony cost must be collef^^-od if iournals are to exist. Journals

are essential because of the quality angle and the admission to the
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world's literature tlirough peer review and analysis and editing-. It is

•essential
; otherwise, we would have an iinsorted pile of millions of

manuscripts a year, and who is going to do anything to them, in terms
of intellectual analysis, if the publishing societies do not perform and
<;annot perform their tasks under the law and protect the results,
which are the content of the copies of the journals which they submit ?

Next month I am going to Russia. I am going to talk about copy-
rights. Last May, the Russians decided to join in the Geneva Copy-
right Convention, as you know. They came to the publishing societies

of the United States and Canada and other places, to my knowledge,
proposing that they enter into copyright licensing agreements for our

publications. They have been admitting that they have copied for

many years
—

multiple copies, not single copies
—

multiple copies are

simply multiple copies of single copies.

They have been publishing and republishing our material in Chemi-
cal Abstracts, and now they come to us and ask for licensing considera-

tions. And we are ready to answer them.
The strange thing is that in our own country, we have not been

approached by anyone about copyrights, in spite of the tremendous
amount of copying that is taking place. Now, it is rather strange if

I go to Russia to negotiate something that we cannot even deal with
here.

I think we can deal here. I think we can negotiate properly if the

law protects our property correctly.
I think, then, in closing, all I would like to say is that we are in

favor of this dissemination of information. We spend millions of

dollars a year on it. The libraries are some of our best customers.

But I think if they are going to copy and join in the supplementary
publishing scheme that they should help to pay for the initial costs

of collecting journals and the content that they represent.
Thank you for your time.

Senator McClellan. Now, what journals do you have there that

you are using as an illustration?

Dr. Cairns. The Journal of the American Chemical Society which
is a broad coverage journal of all of the elements of subdisciplines of

chemistry.
I have in addition, Chemistry, which deals with that particular

branch.
Senator MgCi-ellan. Let's just take one of them for an illustration;

the first one.

Dr. Cairns. The Journal of the American Chemical Society is the

major journal.
Senator McClellan. How often is that published ?

Dr. Cairns. Every 2 weeks.
Senator McClellan. LIow many subscribers do you have ?

Dr. Cairns. I will ask Dr. Kenyon.
Dr. Kenyon. Between 16,000 and 17,000.
Senator McClellan. I beg vour pardon ?

Dr. Kenyon. Between 16,000 and 17,000.
Senator ISIcClellan. Between 16,00 and 17,000.
Are the subscriptions adequate to pay for the cost of publication

and distribution?

Dr. Cairns. iVt present, there is a close balance on the economics of

journal publication. We derive about half of our costs directly fi'om

subscribers.
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I would guess in the case of the Journal of the American Chemical

Society
—because it is highly academic and has no advertising

— that

it would be about two-thirds.

Senator McClellax. What I am trying to get at—how is it financed

now ?

Have you been able to finance it ?

Dr. Cairns. We finance by subscription, by page charges. In some
of the technology publications, we have advertising. And we just
balance the budget. It is very difficult.

Senator McClellax. Now, talking about balancing the budget, as-

suming an article that you publish in there it constitutes a page. It

occupies one page in your journal. How do you arrive at, and what
would you undertake to say would be a fair charge of a copyright
fee for the copying of one page that a library might want to copy
and give to a patron ?

Dr. Cairns. A single page would be pennies per page, somewhere
Senator McClellan. Would be what?
Dr. Cairns. Pennies per page.
Senator McClellan. A penny per page ?

Dr. Cairns. Several cents a page.
Senator McCleli>an. Several cents a page.
How do you arrive at it? How would a librarian know how much

to collect ?

Dr. Cairns. I think we should have something approaching a uni-

form charge or a uniform set of charges for various journals. Each
journal in science and technology carries a distinguishing mark, a

coden, which is a six-letter term, w^hich characterizes that journal. It

would be easy enough to group these journals under their codens at a

specific price of a certain number of cents per page. Somewhere be-

tween 1 cent and 10 cents, I assume, would probably generate enough
money to take care of their share of the composition costs of the

material being copied.
Senator McClellan. All right.
We have another book in the library, a book of poems, that has

been copyrighted. Somebody wants to copy that poem.
How would you arrive at what would be a fair compensation or

copyright fee for that ?

It is five verses, but it is on one page of a small book.

Would you make any dift'erentiation betvreen that poem and a

scieiitific article?

Dr. Cairns. I have to confine my testimony to scientific and techni-

cal communication.
Senator McClei^vn. All right. I will point out, though, to you

the problems that we have. We are trying to legislate on every par-
ticular kind of journal and every particular kind of publication and
information that may be copyrighted.

Dr. Cairns. I do not envy 3'ou that problem, but I do not think I

want to try to answer for you.
Senator ]McClellan. We need some help, do you not see ?

Dr. Cairns. We will help you on scientific and technological publi-

cations, because that is something that we know.
Senator McClellan. Thank you very much.
All right, Senator Burdick.
Senator Burdick. Just a minute. I want to get your position this

morning as clearly as I can. I do it by example.



118

I am going back to AVilliston High School again. Suppose a senior

is doing a paper on chemistry and he goes to the library in Williston,

and he tinds a copy of your journal, and he wants to take it home and

type it. He wants one page.
Is it your contention this morning that, unless he pays for it, he

should not have it ?

Dr. Cairns. This would seem to me, perhaps, to come pretty close

to a very limited fair use, but my contention is that if there is a change
in ownership involved in the transfer of copied material that, there-

by, there has to be some accounting. Since it is only a matter of a few

cents, I think it would not stand in the way in the process of com-

munication in this particular instance.

Senator Burdick. Your answer, then, is yes. You would not let

him have it until he paid for it.

Dr. Cairns. Yes.

Mr. Weil. I would like to speak to this.

The mechanisms by which these pennies per page could be col-

lected are severalfold. One of them that we have heard about in

the Special Libraries Association was the idea of a royalties tribunal,
which in turn would, through the various collection mechanisms and
various distribution mechanisms, distribute the few cents per page in

the aggregate to the owners of the copyright. The library chore of

recording could perhaps be done mechanically. It could be done by
sampling. There are many techniques. So that the students involved,
while he might, indeed, have to pay a few cents, or he might not
have to pay a few cents, depending on how that library chose to

operate. The mechanisms for collection and payment would not need
to be donors.

Senator Burdtck. Well, I gather from your testimony that you
would not permit the young man to have this material without pay-
ing for it.

Now, to get to the next question. In the libraries across the country,
in my sort of country, you could not possibly set up a mechanism
for distributing the money. Suppose you get this one page out of this

book and pay 5 cents for it. Why, the postage to give you that 5 cents

by mail would be more than that. And to keep a running account and
to be keeping books would be impossible for small libraries.

The question is, either he gets it or he does not get it. It is a prac-
tical matter.

Mr. Weil. No. Tliere are mechanisms. Right now, that student if

he wishes to use a machnie for himself drops into it a dime or a

quarter. So that the collection mechanism could be part of that dime
or quarter which he puts in. How that money is distributed right
now—most of it goes to the vendor who supplies the machine.
But there are methods that I mentioned—sampling; the Coden

that was mentioned that would identify the journal is a method, also
wliich could be electronically counted by the machine at the time of

copy. The student would not need to be bothered. Right now, he must
drop a dime or a quarter into the machine.

Senator Burdick. You mean to say that the library at Williston has
electronics, has got money for stuff like that ?

Dr. Cairns. May I ask Counsel to answer ?

Mr. Hanson. Senator, believe it or not, it does. And if it does not,
it should have. I would suggest to you that, obviously, in any approach
to this, you have to use common sense and practicality.
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Senator Burdick. That is right.
Mr. Hanson. The American Chemical Society is not interested—

and I do not believe any other publisher is—in picking up the single

page that a student is going to use. But remember, your premise was
that he was going to take this out and copy it himself at home.

Senator Buedick. No, no.

Mr. Hanson. If he sat down in the library and wanted to take what-
ever notes he wanted to out of that page, that is obviously a fair use
under the settled law of the land.

I would suggest that what we are speaking to here is the practice that
has arisen in the last few years of heavy copying by certain major
metropolitan libraries, for the most part, which have made inroads
into the publisher's ability to meet his costs, to make his material avail-

able. And I think this is really the problem that the committee must
address.

Senator Burdick. I understand the problem.
But in my hypothetical question, I did not have the young man tak-

ing the periodical out. I had him take the photostatic part home.
Dr. Calrns. There are other ways to meet your question other than

an educational exemption, which I believe you were speaking to. I do
not believe that we can have or afford an educational exemption, be-

cause we, in producing journals, are an essential link in the educational

process. Therefore, we must have some means of recovery.
It might be through licensing through the library to allow them

to do this practice that you described, and it would be at their behest.

And this, as a matter of fact, was at issue in the Williams and Wilkins

case, of which we are a party in having submitted an amicus curiae
brief. We are normally on the side of education and science, because
this is our charter.

We are also interested in preserving the function of continued dis-

semination of scientific and chemical information, so we must come to

a practical determination, just as you people must.
Senator McClellan. Let your brief that you submitted be filed and

be marked as an exhibit to your testimony. Or would you like to have
it printed in the record ?

Dr. Cairns. Yes, we have submitted the full testimony for the record,
and we also would ask the privilege, if you are agreeable, to let other
scientific societies submit statements for the written record in the pe-
riod of time to August 10.

Senator McClellan. That is agreeable. They may do so.

Senator Fong?
Senator Fong. Are the articles in your magazine originally written

by your people ?

Dr. Cairns. These are articles that are originally written by scien-
tists and engineers throughout the world.

Senator Fong. For your magazine ?

Dr. Cairns. No. They are written in the first instance to record the
works of the scientists and engineers. They are submitted for accept-
ance or rejection, or editing by the editors of our prospective periodi-
cals, and they may or may not be accepted.

Senator Fong. Do you pay them for this ?

Dr. Cairns. We do not. As a matter of fact, in most of the scholarly
journals of which I have spoken, there is a system of page charges, in

which the author pays up to $50 a page to help absorb the cost of pub-
lication. And this is recognized as a policy by the U.S. Government,
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as enunciated by the Federal Council on Science and Technology, I

think, about 1963, that all these Federal grants can be used for the

purpose of these charges
—payment of page charges

—on their scientific

works into nonprofit journals.
Senator Fong. So actually, you liave not paid for the article ?

Dr. Cairns. We have not paid anything for the article. In fact, we
usually get a page charge for publishing.

Senator Fong. Yes, and he pays you for it, certainh'—for the

publication ?

Dr. Cairns. Pie pays page charges at a rate of $50 a page for the

scholarly journals.
Senator Fong. You say, since you publish it, the man who copies

that should pay you or pay him ?

Dr. Cairns. The man who publishes
—who recopies

—our publica-
tion should pay us so that we can be compensated for the costs of

creating the first copy, before the overrun cost of thousands of copies,
Vv'hich we also have.

Senator Fong. So, then, you would enter into an agreement with the

writer of the article.

Dr. Cairns. The writer of the article invariably puts the copyright
with the American Chemical Society.

Senator Fong. I see.

Now, would you consider an exemption? Say, a little boy who takes
the book home and copies, say, two or three pages of it, or he makes
two or three xerox copies. Would you exempt such a child from paying^
any fee ?

Dr. Cairns. No, the exemptions that you exemplify by this par-
ticular case would represent the educational exemption, and the edu-
cational process is a part of what we contribute to in our dissemination
of scientific and technical literature. We are a part of the educational

process, and if we are to continue to exist, we must be compensated the

way anyone else does.

Senator Fong. So you think that this little boy should pay for that ?

Dr. Cairns. Pie must, if we are not to have a general educatiomxl

exemption.
Senator Fong. Now, who is going to do the collecting ?

Dr. Cairns. I would say that the person who is in the control point
in this case would probably be the librarian.

Senator Fong. How would she Imow ?

Dr. Cairns. Their Xerox machine is usually indoors.
Senator Fong. If he took the book home, how would she know ?

Dr. Cairns. I do not think she would if he took the book home. It
would be a little difficult to police. But that does not excuse not having
a law to say that this is not legal.

Senator Fong. So, if he asks the librarian to Xerox the copy, then

you want the librarian to collect the money ?

Dr. Cairns. I see no other rational way to do this.

Senator Fong. Suppose in 1 month there is only one page that is

copied, and you charge only cents for that copying. You expect the
librarian to put all her time to collect that money for you and send it

back to you ?

Dr. Cairns. No. I would say that we would only be interested in sub-
stantial payments, and there might be a clause which would rule out

anything below $1 or $10. We are talking here in terms of millions of
dollars.
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Senator Fong. This is what I am asking where is the exemption?
Would you say that we charge those wlio make a profit out of it, and
we do not charge those who do not make a profit of it ? Where is the

exemption ?

Dr. Cairns. There is no profit here. This is only compensation for
costs that are incurred in creating the journal.

Senator Fong. You say many of these are metropolitan libraries?

Dr. Cairns. They have photocopying devices, yes.
Senator Fong. And they have photocopying devices and they print

thousands of cojjies and disseminate it. And these are the people j^ou
want to stop ?

Dr. Cairns. No, I do not want to stop them. I wish it to continue.

Senator Fong. Stop them from copying without paying ?

Dr. Caikns. I wish to receive enougli compensation so that, in pro-

portion to the total number of copies circulated, that these Xerox copies

carry their share of the composition costs.

Senator Fong. These people
—these Xerox coj)ies of your publica-

tions—are thej^ making a profit ?

Dr. Cairns. I do not think the concept of profit is applicable here,
because they are, in the first place, nonprofit organizations. But that

does not save the American Chemical Society, which is a nonprofit

organization, from going broke if all of our works are copied.
Senator Fong. We are trying to get at the facts. We do not know the

facts. We are asking you as to whether they
—are they making a profit,

or are they not making a profit ?

Dr. Cairns. No.
Senator Fong. So most of the people who copy your works do not

make a profit. Is that correct ?

Dr. Cairns. That is correct.

Senator Fong. So you say that these people vfho copy your works
should pay for them 'I

Dr. Cairns. They should pay the portion of the composition costs

M-hich their copying represents, in terms of that number of copies to

the total number of copies.
Senator Fong. Then you would not exempt any part of it at all?

Dr. Cairns. That would be about right, with the possible exception
of the subscriber making copies for his OAvn use for convenience.

Senator Fong. Thank you, sir.

Senator McClellan. Thank you very much.
Mr. Kenyon. JMay I enter a simple factual correction? You asked

the subscription circulation of the Journal of the American Chemical

Society. I stated it was between 1G,000 and 17,000. That Avas true last

year.
The circulation on journals is falling, and as of June 30, 1973, it

was 14,726.
Senator McClellan. Very well.

I only wanted to use that as an illustration.

Dr. Kenyon. Well, I did not want an inaccuracy in the record.

[The prepared statement of Dr. Robert W. Cairn's follows :]

Statement of Dr. Robert W. Cairns, Executive Director,
American Chemical Society

IMr. Chairman and members of the Subcoinmittee : My name i« Robert W.
Cairns. I jim the Executive Director of tlie American Cliemical Society and. with
the autliorization of its Board of Directors, I appear before you today to present
the Society's statement. I have spent 37 years in industry and retired as Vice
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President of Hercules Incorporated on July 1, 1971 to accept the position of

Deputy Assistant Secretary of Commerce for Science and Technology. I resigned
from that position on December 1, 1072, on acceptance of my present appoint-
ment. Accompanying me today are Dr. Richard L. Kenyon, Dii-ector of the Public
Affairs and Communication Division, Mr. Ben H. "Weil, Chairman of the Society's
Committee on Coyprights, and Dr. Stephen T. Quigley of the Department of

Chemistry and Public Affairs of the American Chemical Society, and Arthur
B. Hanson, General Counsel of the Society.
We appreciate being given this opportunity to comment on the certain features

of the Copyright Revision Bill, S. 1361. The issues addressed by this legislation
are both fundamental to the formulation of national sci(!nce policy, and of vital

significance with respect to the ability of our society to resolve many of the

problems which confront it. These issues have been under discussion for some
time now by the Committee on Copyrights of the Board of Directors and Council
of the American Chemical Society, as well as by other similar scientific societies,
and a general consensus on them has been under development. Tliis consensus
has been developed in the context that the protection of copyrighted material
will "promote the Progress of Science and Useful Arts", as specified in Article
I. Section 8, Clause 8 of the Constitution of the United States. The viewpoint
which we attempt to express is that of the chemical scientific and technological
community, as represented by the American Chemical Society.
The American Chemical Society is incorporated by tlie P^ederal Congress as a

non-profit, membership, scientific, educational society composed of chemists and
chemical engineers, and is exempt from the payment of federal income taxes
under Section 501(c)(3) of the Internal Revenue Code of 1954. as amended.
The American Chemical Society consists of more than 107,000 such above

described members. Its Fedei-al Charter was granted by an Act of the Congress
in Public Law No. 358, 75th Congress, Chapter 762, 1st Session, H.R. 7709. signed
into law by President Franklin D. Roosevelt on August 25, 1937, to become
effective from the first day of .January, 1938.

Section 2 of the Act is as follows :

"Sec. 2. That the objects of the incorporation shall be to encourage in the
broadest and most libei'al manner the advancement of chemistry in all its

branches ; the promotion of research in chemical science and industry : the

improvement of the qualifications and usefulness of chemists through high stand-
ards of i)rofessional ethics, education, and attainments ; the increase and diffu-

sion of chemical knowledge ; and by its meetings, professional contacts, reports,

papers, discussions, and publications, to promote scientific interests and inquiry,
thereby fostering public welfare and education, aiding the development of our

country's industries, and adding to the material prosperity and happiness of our

people."
Its Federal Incorporation replaced a New York State Charter, which had been

effective since November 9, 1877.

One of the principal objects of the Society, as set forth in its Charter, is the
dissemination of chemical knowledge through its publications program. The
budget for the Society for the year 1973 exceeds $36,000,000 of which more than

$29,()00,000 is devoted to its publications program.
The Society's publication program now includes twenty journals, largely

scholarly journals that contains reports of original research from such fields

as medicinal chemistry, biochemistry, and agricultural and food chemistry,
but also a weekly newsmagazine designed to keep chemists and chemical en-

gineers abreast of the latest developments affecting their science and related
industries. In addition, the Society is the publisher of Chemical Abstracts,
one of the world's most comprehensive abstracting and indexing services. The
funds to support these publications are derived chiefly from subscriptions.
The journals and other published writings of the Society serve a very im-

portant function, namely: they accomplish the increase and diffusion of chemi-
cal knowledge from basic science to applied technology. In so doing, the.v must
generate revenue, without which the Societv coukl not support and continue
its publications program in furtherance of its Congressional charter to serve
the science and technology of chemistry. The protection of copyriglit has proved
an essential factor in the growth and develoiunent of the scientific-publishing
program of the Society.
The twenty periodical publications of the Sorietv produce more than 41.000

pages a year and subscriptions in 1972 totaled 330.000. Chemical Abstracts
annually produces more than 1.50.000 i>asrps whieh go to .5000-]»lns sul)scribers.

Its abstracts number in excess of ,380 000 yon-iv and its documents indexed
in excess of 410,000. The single greatest source of income for all ACS publica-
tions is subscription revenue.
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As is indicated by tlie objectives of tlie American Chemical Society, we be-

lieve tliat the effective dissemination of scientific and technical information is

critical to the development, not only of the society and economy of the U.S.A.,
but also of modern society worldwide.

Scholarly journals are the major instruments for disseminaton and re-

cording of scientific and technical information. These journals are expensive to

produce. If the costs are not supported financially by those who make use of
them they cannot continue. There is no adequate substitute in sight.
The scholarly scientific or technical journal is more than merely a repository

of information. The scientific paper is the block with which is built our under-

standing of the workings of the world aroxmd us. In his papers, each scientist

records his important findings for the permaanent record. His successors then
have that knowledge precisely recorded and readily available as a base from
which they may start. So the process continues in a step-by-step fashion from
scientific generation to scientific generation, each worker having available to
him or her the totality of the knowledge developed up to that time. Each
scientist stands upon the shoulders of his predecessors.
But this analogy of simple physical structure is inadequate, for at least of

equal importance is the continuous refinement that takes place. Before new
knowledge is added to the record, it is reviewed, criticized and edited by
authoritative scholars

; then, once published, it is available in the record for
continued use, criticism, and refinement. New findings make possible the
revelation of weaknesses in the earlier arguments and conclusions, so that as the
structure of scientific knowledge is built higher it is also made stronger by the
elimination of flaws. While it has been said that mankind is doomed to repeat
its mistakes, the system of scientific recording in journals is designed to prevent
the repetition of such mistakes and to avoid building upon erroneous conclusions.
The scholarly journal record is the instrument for insuring this refining process.
In addition, journal papers form an important part of the basis upon which a

scientists' standing among his peers is judged. For this reason, scientific scholars
are willing to give their time and effort to help produce these evaluated records
and are also willing to leave the management of the copyriglit on their papers
in the hands of the scientific societies. These scholars are rarely concerned with
private income from their published papers, but they are vitally concerned with
the preservation of the intrinsic value of the scientific publishing system.

Publishing costs have risen and are rising continuously, making the con-
tinuation of the scientific-journal system increasingly difficult. This has been
recognized by the U.S. Government in acknowledging the philosophy that
scientific-research work is not complete until its results are published, and in

establishing a policy which makes it proper that money may be used from federal

support of research projects to help to pay the cost of journal publication. It is

this policy which provides most of the funds for paying page charges, charges
originally designed to pay the cost of bringing the research journal through the

editing, composition, and other production steps, up to the point of being ready to

print. However, publishing costs are now so high that these page charges n««

longer pay even for these initial parts of the publishing process. American
Chemical Society records in 1972 show that page charges supported one-third
or more of those costs for fewer than 30% of ACS jorunals.
Publishing cost must be shared by the users. If these users are allowed,

without payment to the journal, to make or to receive from others copies of the

journal papers they may wish to read, it is not likely they will be willing to pay
for subscriptions to these journals. If and as free photocopying of journals
proceeds, the number of subscribers will shrink, and subscription prices will
have to rise. The reduction of subscription income may continue to the point of
financial destruction of these journals.
The problems of the commercial publishers of many good scientific journals are

even more severe, because these publishers do not have the moderate assistance
of page charges.
The doctrine of fair use, developed judicially but not legislatively, has long

been useful to the scholar, for it has allowed him to make excerpts to a limited
extent for purposes of the files used in liis research. However, the modern tech-

nology of reprography has offered such mechanical eflSciency and capacity for

copying that it is presently endangering the protection given the foundations of
the scholarly journal by copyright. "Excerpts," instead of being notes, sentences,
or paragraphs, are being interpreted to mean full scientific papers, the aforemen-
tioned building blocks.

As the copyrighted journal system developed, it was agreed long ago that the
scholar should be allowed to hand-copy excerpts for use as background informa-

20-344—73—9



124

tion. As a further step, authors became accustomed to ordering repx-ints of their

papers to send to their colleagues to put into their files or briefcases as a means
of assuring a good record of the progress of work in the field concerned. Tliis was
followed, 20-30 years ago, by some minor use of the old "Photostat" machine.
While that process strained a little the proprieties of copyright, it was fairly
generally agreed that the mechanics of the practice were such as to help the re-

search scientist while difiicult and costly enoiigh not to undermine the basic struc-
ture of the journal system.
However, in the past decade the techniques of reprography have advanced to

such an extent that third parties, human and mechanical, are beginning to be
involved in a substantial way. It now is practical to build what amounts to a

private lilirary through rapid copying of virtually anything the scholar thinks
he might like to have at hand. While this process has obvious personal advan-
tages, it is now being done extensively and increasingly without these scholars—
or the libraries which copy for them—making any contribution to the cost of

developing and maintaining the basic information system that makes it possible.
Even conservative projections of the development of reprographic techniques
within the next decade make it clear that the economic self-destruction of the
system within the next decade is a real possibility. Overly permissive legislation
could make this destruction a certainty.
Use of a journal by an individual for extracting from it with his own hands,

by hand-copying the material specifically needed and directly applicable to his

research, is one thing. A practice in which an agent, luinian or mechanical, acts
as copier for an individual or group of individuals wishing to have readily avail-

able, without cost, copies of extensive material more or less directly related to his
or their studie.s and research, is quite a different matter. The latter is certainly
beyond justification on the mere grounds that technology has made it convenient,
nor that the purposes are socially beneficial.

While I am not aware of documented direct proof that pliotocopying is sei-ious-

ly eroding the subscriptions to scholarly journals, the decline in paid circulation
of those journals in recent years is reported by many pu'olisliing societies. During
the past three years, ending December 31, 1972, the paid circulation of the Jourual
of the American Chemical Society has declined from 19.419 to 16,139 and as of
June 30, 1973 had declined further to 14.726; that of the Jounial of Organic
Chemistry had declined from 10,557 to 9,217 and as of June 30, 1973 had declined
further to 8,575; and that of the Journal of Physical Chemistry from 6,448 to
5,459 and as of June 30, 1973 declined further to 4,997. Others have declined
comparably.
Documented evidence of the increase in photocopying is found in "A Study of

the Characteristics, Costs, and Magnitude of Inter Library Loans in Academic
Libraries," published in 1972 by the Association of Re.seai-ch Libraries. There
we find that in 1969-70 the material from periodicals sent out in response to

requests for "interlibrary loans" filled by the academic libraries surveyed was
83.2 percent in photocopy form as compared with 15.2 percent in original form
and 1.4 percent in microform.

In that same report the volume of interlibrary loan activities from academic
libraries is traced. It grew from 859,000 requests received by academic lending
libraries in 1965-66 to 1,754,000 in 1969-70, and is projected to reach 2,646,000
in 1974-75.
These data give some indication of the trends in use made of the published

literature without contribution of any share of the very considerable cost of

evaluating, organizing, and pulUishing it.

No suggestion is intended here that the use of better means of dissemination
should be prevented. What is urged is that such dissemination should not be
allowed withoiit its sharing the costs of the basic steps that make such dis-

semination possible.
An understanding of these facts and a willingness to share these costs is indi-

cated in a statement recently approved by the Board of the Special Libraries
Association and published in its magaine, "Special Lihraries''' in March, 1973.

The key section of this statement reads ". . . it would seem appropriate for
SLA as an organization comprised of both private and public liliraries to seek
a rational legislative solution to photocopying problems which will reason-

ably satisfy the needs of libraries and their patrons and which will protect
imbishers and nuthors.
As a starting point, one potential solution might be the making of provision

for the payment of a per-page royalty on photocopies of co])yrighted works.
Such an arrangement has precedence already in the proposed Copyright Act in

Section 111 (relating to cable transmissions). Section 114 (relating to sound
recordings), Section 115 (relating to phonograph records), and Section 116

(relating to coin-operated record players).
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"A Royalty Tribual of the type proposed in Chapter S of the Copyri,2:ht Revi-
sion Bill, bnt with a different membersliip composition, coxild assure that the

per-page royalty rate is reasonable."

Recognition of the responsibility to pay for extensive copying of the litera-

ture recently has been given by the USSR, which for years has been copying
scholarly journals without payment. In May, lOTM, the USSR declared its adher-
ence to the Universal Copyright Convention. Its representatives have approached
the American Chemical Society, the American Institute of Physics, the Institute

for Electrical and Electronic Engineers, and other publishing societies—as well
as commercial publishers—both in the U.S. and abroad, to begin negotiations
for the payment of royalties for such copying. To say the least, it would be

surprising to find the T'SSR paying a fair share of the costs of publishing our
scientific literature that it copies while the users in the U.S. do not.

It is desirable that use be made of modern technology in developing optimum
dissemination. This technology includes the use of modern reprography, l)ut as

technology inherently includes economics the means of financial support of the

system must be a part of its design. Therefore, photocopying should not lie al-

lowed under any circumstances unless an adequate means of control and payment
is simultaneously developed to compensate publishers for their basic editorial

and composition costs. Otherwise, "fair use" or library-photocopying loopholes,
or any other exemptions from the copyriglit control for either profit or non-profit
use, will ultimately destroy the viability of scientific and technical publications
or other elements of information dissemination systems.
The copyright law is directed to the interest of the public welfare. It is not

in the interest of the public welfare to modify the copyright law so as to allow
the economic destruction of the scientific and technical information .system.

In conclusion, I would like to bring to the Committee's attention the American
Chemical Society's Amicus Curiae Brief filed in support of the Report of the
Commissioner in The Williams & Wilkins Co. v. the United States case, now being
decided in the United States Court of Claims. Since the Committee is well aware
of this case, I will not comment further but will sul)mit a copy of the Society's
brief, which is consistent with my statement, for inclusion in the record.

Enclosure.
IN THE

United States Court of Claims

[no. 7.S-G8]

TJie Williams & Wilkins Co., Plaintiff v. The United States, Defendant

brief on behalf of the AMERICAN CHEMICAL SOCIETY. AS AMICUS CURIAE, IN
SUPPORT OF THE REPORT OF THE COMMISSIONER

The American Chemical Society respectfully submits that compensation for

the copying of copyrighted material pursuant to the Copyright Act of 1909 will

"promote the Progress of Science and Useful Arts," as specified in Article I,

Section 8, Clause S of the Constitution of the United States. Accordingly, the

Society supports the position taken by the Report of the Commissioner as set

forth in his Findings of Fact. Recommended Conclusions of Law and Opinion,
bearing date of February 16, 1972.

THE INTEREST OF THE AMICUS

The American Chemical Society is incorporated by the Federal Congress as a
non-profit, memliei\ship, scientific, educational society composed of chemists and
chemical engineers, and is exempt from the payment of federal income taxes
under Section 501(c) (3) of the Internal Revenue Code of 1954, as amended.
As of October 30, 1972, the American Chemical Society consisted of more

than 110,000 such above described members. Its Federal Charter was granted
by an Act of the Congress in Public Law No. 358, 75th Congress, Chapter 702,
1st Session, H.R. 7709, signed into law by President Franklin D. Roosevelt on
August 25, 1937. to become effective from the first day of January, 1938.

Section 2 of the Act is as follows :

"See. 2. That the objects of the incorporation shall he to encourage in the
broadest mid most liberal manner the advancement of chemistrj/ in all its

branches; the promotion of research in chemieal science and indu-<trii ; the

improvement of the qualifications and usefulness of chemists through high
standards of professional ethics, education, and attainments: the increase and
diffusion of chemical knoicledgc ; and by its meetings, professional contacts,
reports, papers, discussions, and publications, to promote scientific interests and
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inqnlnj, thereby fosterinji public welfare and education, aiding the development
of our country's industries, and adding to the material prosperity and happiness
of our people." (emphasis supplied)

Its Federal Incorporation replaced a New York State Charter, which had
been effective since November 9, 1877.

One of the principal objects of the Society, as set forth in its Charter, is the

dissemination of cliemical knowledge through its publications program. The
budget for the Society for the year 1073 exceeds $36,000,000, of which more than

$29.(X)0.000 are devoted to its publications program.
The Society's publication program now includes twenty .iournals varying from

scholarly .if»urnals, containing reports of original research from such fields as

medicinal chemistry, biochemistry, and agricultural and food chemistry, to a

weekly newsmagazine designed to keep chemists and chemical engineers abreast

of the latest developments affecting their science and related industries. In

addition, the Society is the publisher of Chemical Abstracts, one of the world's

most comprehensive abstracting and indexing services. The fiinds to support
these publications are derived chiefly from subscriptions.
The journals and other published writings of the Society serve two important

functions, namely : first, they accomplish the increase and diffusion of chemical

knowledge and related purposes of the Society ; second, they generate revenue,
without which the Society could not support and continue its publications pro-

gram in furtherance of its Congressional charter to serve the science and indus-

try of chemistry. The protection ot copyright has proved an important factor

in the growth and development of the scientific-publishing program of the

Society.
The Society's publications, accompanied by the periodicity of publication and

the cost to subscribers, are as follows :

Publication
Periodicity of

publication

Rates

Circulation Members Nonmembers

Chemical Abstracts Weekly.

Constituents and Derivatives of Chemical Abstracts,

Journal of American Chemical Society
Chemical and Engineering News

Analytical Chemistry
The Journal of Physical Chemistry
Journal of Agricultural and Food Chemistry
The Journal of Organic Chemistry
Journal of Chemical and Engineering Data

Journal of Chemical Documentation

Biochemistry
Inorganic Chemistry
Journal of Medicinal Chemistry
Chemical Reviews

Chemistry..-
l&EC Process Design and Development
I&EC Fundamentals
l&EC Product Research and Development
Environmental Science and Technology
Macromolecules
Chemical Technology
Accounts of Chemical Research

. No set schedule.

, Biweekly
Weekly
Monthly
Biweekly
Bimonthly
Biweekly
Quarterly

do

Biweekly
Monthly

do

Bimonthly
Monthly
Quarterly

do.

do

Monthly
Bimonthly
Monthlv

do'.

13,237 $2,400.00
2 2,241 .. ... 1,900.00
812,000 35,00-100.00
16, 086 $22. 00 66. 00

124,737 3.00 8.00

31,009 5.00 7.00

5, 438 20. 00 60. 00

4,915 10.00 30.00

9,168 20.00 60.00

2,247 15.00 45.00

1,989 7.00 21.00

6, 584 20. 00 60. 00

5,087 18.00 54.00

3,789 15.00 45.00

5,674 13.00 39.00

31,995 6.00 9.00

7,247 7.00 21.00

7,307 7.00 21.00

7,345 7.00 21.00

27, 869 6. 00 9. 00

2,305 12.00 36.00

15,000 9.00 18.00

12,000 5.00 15.00

^Company and Individual.
2 Universities.
3 In excess of.

Note: Additionally, the Society publishes on a nonperiodical basis the following: Director of Members; Abstracts of

Meeting Papers; Advances in Chemistry Series; Seidell's Solubilities of Inorganic and Organic Compounds; Specifications
and Test Methods for Laboratory Compounds; Specifications and Test Methods for Laboratory Reagent Chemicals; Col-

lective Indexes to Chemical Abstracts and Society Journals; Such other books, pamphlets, and reprints as may be authorized

by the board of directors.

These twenty periodical publications of the Society produce more than 41,000

pages a year, and Chemical Abstracts produces more than 150,000 pages a year.
Its abstracts number in excess of 380,000 and its documents indexed in excess
of 410.000.
From the foregoing, it is obvious that the amicus has a deep and abiding inter-

est in the outcome of this case. It should also be obvious why the amicus sup-

ports the position of the plaintiff in the case ; it is abundantly clear that, in

working toward the objective of the advancement of the science and technology
of chemistry, the most effective possible dissemination of information is a pri-

mary requirement. In order to effect this, the American Chemical Society, oper-

ating as a not-for-profit society, works to build the best possible record of sci-
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entific knowledge related to chemistry and to find ways to get as effectively as

possible, that knowledge into the hands of those who need and use it. On the one

hand, there is the problem of cost per user, which we endeavor to maintain at

a level which will not be a serious barrier. On the other hand, the expenses of

doing this are very considerable and they must be met in full or else the system
will begin to degenerate. If, through copying and distribution which brings no

return at all to the American Chemical Society, this material is made available

so that users need not subscribe to the publications, the process will lead to a

reduction of paid circulation and a smaller base over which to distribute the

costs, thus driving up the unit costs. Appreciable rises in cost would defeat

efforts to maintain the objective of broad and effective dissemination.

The amicus believes that the actions of which the plaintiff complains have
a deleterious effect on its objects as set forth above.

ARGUMENT

Having carefully examined the Commissioner's Findings of Fact, Conclusions
of Law, and Opinion, the plaintiff's brief, the defendant's brief and the briefs

of all the amici, both pro and con, the American Chemical Society strongly sup-

ports the Commissioner's Report and the authorities cited therein. The Society
likewise supports the position of the plaintiff as set forth in its brief and adopts
the authorities cited therein.

The effort of the defendant to equate its copying procedures to the doctrine of

'•fair use" as set forth in the existing case law is legally indefensible. The proper
place for such an argument is before the Congress.
The Court may take notice of the fact that an effort to attain an omnibus

revision of the Copyright Law has been under way for the past seventeen years.
This effort has been headed by Senator John L. McClellan's Senate Judiciary
Subcommittee on Patents, Trademarks and Copyright and is set forth in S. 644
of the last session of Congress. The Society took a position on such legislation
as early as May 5, 1967, when Dr. C. G. Overberger, the then president, expressed
the Society's views in a written communication to that Subcommittee.
The position expressed then is still essentially the Society's position. During

the intervening years, the Society has continuously reviewed the peiiilexing prob-
lems resulting from the growth of technology vis-a-vis copying in various forms
and the expressed desire of some segments of the scientific community for freer
access at little or no cost to individual users, with the vicAV that this is their

right in the name of research. It must be noted that this iise, namely freedom
to copy for individual users, as supported by the defendant's brief and epitomized
by the National Library of Medicine's practices, is supported by the tax dollars
of all the people of the United States without any concurrent legislative author-

ity for same. This is inimical to our free enterprise system and to our system
of checks and balances.

Now, as stated above, the Society has attempted to find a means of accommodat-
ing these conflicting viewpoints and it has offered the following to the Senate
Subcommittee.
The doctrine of "fair use" is set out in Section 107 of the proposed legisla-

tion. Title II of the proposed legislation calls for the establishment of a National
Commission for New Technological Uses of Copyrighted Works. The Society
supports the establishment of this proposed Commission.

In light of the fact that other facets of the proposed legislation would appear
to further limit the rights of a copyright proprietor and the fact that the amici
supporting the defendant herein arf> actively lobbying for the position thf^y sup-
port here, we are suggesting that no change be made as to "fair use" until the
Commission is established and it has made a detailed, scientific study of this

problem.
CONCLUSION

The American Chemical Society disseminates more scientific information in

the field of chemistry than any other organization. Its accomplishments in this

area have been recognized both by Congress and by other branches of govern-
ment. Its investments are great from the standpoint of both manpower and
dollars. We believe that our service program is a vital service which must be
continued. The Society is deeply concerned, however, that the unauihorized
use of materials under an increasingly liberalized "fair use" doctrine could

impair or even destroy our ability to generate, publish, and disseminate such
scientific information in the future. While the Society in no way seeks to hamper
or restrict either the learning process or the use of technological developments
and equipment needed to improve the exchange of information, it cannot
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be oblivions to tlie effects of tliese developments on the essential financial sup-

port needed to continue the publishing function which generates the basic

materials.
The Society conducts research and experimentation on the use of computers

and allied electronic devices for the handling and dissemination of scientific in-

formation. Based on our experience and observations of the work of others doing
research in this area, we see that such developments are leading us toward sys-
tems where a single original work will be used to disseminate multiple copies
as well as a variety of subcoUections of information derived from the original
work. In effect, we are in the process of enhancing the distribution of an au-

thors works by replacing the capability of printed plates with the capability
of electronic processing.

The American Chemical Society is actively engaged in a continuing program
of development and study relative to convenient access by users, including photo-
copying and the use of compviterized technology, in an effort to find solutions

which are compatible with tlie best interests of both copyright producers and
users. We are vigorously pursuing a long-standing program to provide interested

persons with copies of materials copyrighte<l by the Society, quickly and at the

lowest possible cost, and to license othei's to reproduce such materials. AVe are

doing all this because we clearly understand the need of chemists for quick and

ready access to our published chemical infonnation. and desire to adapt to their

service the advantages of new communications technology.

Although we have no figures to indicate precisely the volume of curivnt un-

controlled copying in terms of subscription losses, it does appear that the amount
of photocopying of chemical publications is considerably higher than in other

fields of science. In a study of the copying of technical journals from the New
York Public Library, five American Chemical Society journals appearetl on the

list of 22 most copied journals, and ranked. 2. 3, 5, 12. and 13. respectively. P.onn

George S., "Science Technology Periodicals," Library Journal, 88(5), 954-8,

March 1, 1963. Later studies have shown similar results.

Accordingly, the Society reiterates its support of the plaintiff and of the Com-
missioner's Report and respectfully urges that this Honorable Court deny the

defendant's position and uphold the plaintiff's petition and the judicially ac-

cepted concept of "fair use".

Respectfully submitted,
Arthur B. HANSOisr.

Attorney for Amicus Curiae,

The American Chemical Society.

Hanson, O'Brien, Birney,
Stickle & Butler
Of Counsel.

INIr. Brexnax. Ambassador Kenneth Keating.
Senator McClellax. You are welcome, sir, and we appreciate your

appearance before the committee, and we will listen to your words of

wisdom.

STATEMENT OF AMBASSADOR KENNETH B. KEATING, HARCOURT
BRACE JOVANOVICH, INC., AND MACMILLAN, INC., ACCOM-

PANIED BY BELLA L. LINDEN, COPYRIGHT COUNSEL

IVIr. Keatixg. Well, you are very kind, ISIr. Chairman.
This is my last gasp'as a lawyer for the present, but I am delighted

to be heard, and also appreciate your calling me a little bit out of

order, because I am tied up in a lot of things at the present time.

This statement which I make is submitted on behalf of IMacmillan,

Inc., and Harcourt Brace Jovanovich, Inc., two of the five largest

American publishers. And I wish to emphasize, however, as I did

in the copyright law revision hearings before a subcommittee of the

House Judiciary Committee, back in 106.5, that I really consider my
appearance to be a form of extension of my public service. I firmly

believe that the pronudgation of a revised copyright act which fails

to adequately preserve and foster authoriship and publishing would

endanger vital national and public interests.
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As I indicated, in 1965 I had the privileoe of appearing before

Subcommittee No, 3 of the Committee on tlie Judiciary of the House,
at the very inception of the legislative stage of the program, I think,
for the revision of the Copyright Act. There has been a lot of water
over tlie dam since then, but that is my recollection.

In the ensuing years, much time and effort has been expended by
members and staff of Congress and administrative agencies, by repre-
sentatives of producers and users of intellectual and artistic works,

by members of the copyright bar, and by other interested parties in

the development of a revised copyright law which will be consistent

with the constitutional ])remise on copyrigiit in this new age of

information technology. And I hope that I am participating now in

the conclusoi'v stages of that program.
May I take this opportunitv in the first instance to applaud your

committee's farsightecl recommendation in providing for the establish-

ment of a National Commission on New Technological Uses of Copy-
righted Works under title II of S. 1361. Its proposed creation provides
the necessary recognition that there are certain difficult and still

developing issues of the relationsliip between copyright and the new
technology which require thorough investigation rather than prema-
ture, and therefore, possibly injurious, solution through immediate

legislation. I will have occasion to refer to that a little later again.

My statement will be directed toward two issues: (a) the treatment
to be accorded photocopying under a revised copyright law, and (b)
the question of a general educational exemption.

First, photocopying. As an outgrowth of the 1965 hearings in the

House, in 1967 the House passed H.R. 2512, for general revision of
the Copyright Act. Section 108 of the House act provided a limited

exemption from copyright infringement in favor of nonprofit archival
custodians. The exemption was restricted to the reproduction of

unpublished works for purposes of preservation, security, or inter-

archive deposit. The propriety of unlicensed ])hotocopying was other-
wise left to the province of fair use, a flexible doctrine developed in
the courts and codified in section 107 of the House act.

The version of the photcopying provision now before the Senate in

section 108 of S. 1361 so extends the photocopying exemption that
authors' and publishers' rights are eroded and in some areas, in prac-
tical effect, preempted. Specifically, section 108 of the Senate bill

encompasses archival reproduction of published as well as un-

published, works for replacement pur]:>oses and, most significantly,
allows both unpublished and published books and perioclicals to be

copied by libraries and archives at the request of a user of their collec-

tions.

Since all any user of a photocopying service may desire is one copy,
and since each sejjarate user would receive a separate copy of the
same work, the end result, in the aggregate, would be the erosion of
entire markets for certain books and periodicals and in many instances
to make the publishing of a work simply uneconomical.
The effects of section 108 of the Senate bill on tlie interests of authors

and publishers of books and periodicals are rather clear. As repro-

graphic technology progresses, interlibrary affiliations grow and in-

formation transfer systems develop, educational and trade publishei-s
are likely to find the economic realities of their businesses approaching
prohibitiveness. Publishers of technical and reference works having
small markets and modest profits to begin with will find the very func-
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tion of their works—that is, piecemeal reference to particular portions

rather than cover-to-cover reading—and hence their markets usurped

by what cannot be described as anything but competitive on-demand

publishing. Publishers of texts and other educational works will lose

incentive to revise works or restock out-of-print books.

Organizations enoaged in back issue services and authorized reprint

houses will find their investments and very existence in doubt. Pub-

lishers of technical journals, faced with increasing production costs but

unable to raise subscription prices because such increases are likely to

be met by canceled subscriptions and reliance of the former pubscnber

on photocopies must sooner or later simply stop publishing. These are

not mere specters or dramatics. They are inexorable conclusions drawn
from the private enterprise systein of our economy and the progress
of technology.
Now, although we oppose much of section 108 of S. 1361 that goes

beyond the archival provision of the House act, we are not oblivious to

the fact that reprographic devices are here to stay and may perform
valuable functions in research and education. We believe, however, that

the operation of such devices must be brought within the copyright

system in such manner as to assure the rights of publishers and the

economic viability of their ventures.

We believe, moreover, that the appropriate bases for such resolution

already exist in S. 1361^—namely, in the fair use provision of section 107

and in the creation of a National Commission on New Technological
Uses of Copyrighted Works under title II, to which I referred. The
doctrine of fair use is suited to the issue of free reproduction in a devel-

oping technology; the frequent objection by libraries to its asserted

vagueness is not persuasive in view of the general language of legal

rules governing many aspects of life and business and, indeed, in view
of the general criteria of commercial advantage, reasonable effort, nor-

mal price, commonly Iviiown sources and satisfaction established in the

proposed extension of section 108 itself.

If there is reason why a justified amount of unauthorized photo-

copying cannot be accommodated within the framework of fair use, it

remains to be demonstrated. Similarly, if our fears of the effects of

unlicensed photocopying extending beyond fair use are unfounded, this

has yet to be shown. The proposed National Commission would be well

suited to these inquiries and to the formulation of alternative proce-
dures which will serve all interests concerned.
There is little justification for the creation of particular photocopy-

ing provisions in a bill which allocates to the Commission the specific

authority to "study and compile data on the . . . the reproduction and
use of copyrighted works . . . by various forms of machine repro-
duction. ..." I am, of course, not unfamiliar with the use of compro-
mise in the legislative process. I have been subject to that myself on
occasion.

I am concerned, however, that a compromise solution to the issue of

photocopying at this point is likely to have the effect of freezing poten-
tially detrimental measures into our laws for years to come and to

remove any impetus for thorough consideration of this issue by the

proposed National Commission, I do not believe the obverse to be true.

In view of the admission of all concerned that photocopying is a subject

worthy of further consideration, and in light of the specific mandate
of the National Commission, I do not believe that library and allied
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interests will suffer materially from the omission of specific photo-

copying provisions in section 108 at this time.

I do not ^Yant to leave this issue of photocopying without briefly

ofi'ering one additional comment on the issue of fair use. It has been

reported that a draft version of this subcommittee's report on a prede-
cessor of S. loGl states in part that "the making of a single copy of an
article in a periodical or a short excerpt from a book would normally be

regarded as fair use." This has caused some persons to believe that the

subcommittee intends a so-called single copy exemption to be applica-
ble under all circumstances under the rubric of fair use.

I am convinced by the context of this statement that this subcom-
mittee had no such intent and I urge that such an interpretation be

expressly repudiated and that this language be clarified in the subcom-
mittee's final report.
The inherent fallacy of the single-copy theory has been amply dem-

onstrated in discussions before this subcommittee—after all, the pub-
lishers I represent here today are themselves engaged in publishing
and selling one cop}^ at a time to multiple users, as would the libraries

under a photocopying exception—and the retention of the draft lan-

guage as a part of the legislative history of the revision bill may have
unfortunate and unintended results.

I do not propose to enter into any further analysis of the provisions
of section 108 of the Senate bill. I would call the subcommittee's at-

tention, however, to a paper dated October 12, 1972, and prepared by
the firm of Linden & Deutsch, copyright counsel ^o Harcourt Brace

Jovanovich, Inc., and Macm.illan, Inc. This paper is annexed as ex-

hiliit A to the statement which I have delivered to the committee.
I endoi'se the analysis set forth therein and request that it be ac-

ce]^ted as part of my statement. ]Mr. Linden will certainly be available

to the subcommittee to answer any questions concerning this exhibit.

[There followed the testimony of xVmbassador Keating which

appears preceding the testimony of Mrs. Bella Linden during the

testimony taken relating to the general educatioinal exemption.]
Mr. Keating. Mrs. Linden who is a far greater expert on the copy-

right laws than your witness, Mr. Chairman, is here to address herself

to questions, either now or at the time when she testifies later this

afternoon.

Senator McClellan. Very well.

An}^ questions, Senator ?

Senator Butjdick. No.
Senator McClellan. Senator Fong, any questions?
Senator Foxg. No.
Senator McClellan. Thank you very much.
Do you want to make any statement at this time ?

]\Irs. LiNDE>7. No, Senator. I appreciate being heard this afternoon,
when I am scheduled to be heard, and will make any comments at that

time, if that is suitable.

Senator McClellan. All rio:ht.

Mr. LiNDEX. Unless you wish for me to make one brief comment on
the photocopying issue per se.

Senator McClellan. All right.
Mrs. Linden. I was particularly interested in Senator Burdick's

and Senator Fong's inquiries with respect to the feasibility of com-

l)ensating authors and publishers for photocopying, and specifically



TOO

with respect to the inquiries about that little boy who wants to photo-
copy one page.
The system

—the concept
—of the educational market is one that sug-

gests the product is prepared for use by students, researchers, adult

students, by education, research and science generally. The system of

compensation under the older technolog}^ to book publishers and mag-
azine publishers was so well established that it caused no controversy
at all. The new technology does present problems. They are not insur-

mountable.
I will refer this afternoon, when I am afforded the opportunity, to

the Committee on Scientific and Technological Information under the

aegis of the Federal Council for Science and Technology, wdiich I have
had the honor and pleasure of participating in.

It is abundantly clear that the very technology that makes photo-
copying necessary, desii-able. feasible, and economically less costly
than subscribing to chemical journals, or any journals

—or perhaps, in

the long run, even buying boolvS and occupying bookshelves, space, with
volumes that deteriorate, et cetei-a—that very technolog}- lias created
and produced the answer to the problem it has caused.

It is feasible today under the present technology to monitor uses, to

pay for uses. The Xerox Co. today, for one, has a system of monitoring
pages reproduced by its Xerox machines. Certain of the devices that
are capable of photocopying pages from books, not just loose pages,
have a system wliereby the machine itself monitors effectively whether
a book page or loose piece of ])aper is photocopied.

I am certain that the National Commission, which you in your
mature wisdom and knowledge of the legislative process have recom-
mended in the proposed title II, can call upon the mathematicians,
the scientists, and the hardware manufacturers who have the ability
and the capacity to monitor uses, and a new system of compensation for

photocopying uses can be made practical. With all due respect, I urge
that it be left to the Commission to report to you so that appropriate
action can be taken at that time.

Senator Fono. Mr. Chairman, I would like to commend our former

colleague and Ambassador to India for his very excellent statement
before this committee.
Mr. Keating. Thank you.
Senator Burdick. Could von submit to us sometime todav or later a

budget as to what one of these machines would cost and operation
thereof ?

Mrs. Linden". Senator Burdick, it does not require a separate ma-
chine. As a matter of

Senator Bit^dick:. I mean the whole setup from beginning to end.
]Mrs. Linden. I was going to suggest this afternoon—I would be glad

to refer to it now. I was chairman of a subpanel of the Committee on
Scientific and Technical Information of the Federal Council for
Science and Technologv. This issue did arise before that sub])anol
and our report dealt with exactly that matter. I called the committee's
chairman yesterday morning and asked whether I could refer to the
material prior to its public release.

The coauthors of this report had as disparate backgrounds as Com-
missioner Mary Gardner Jones, of the FTC, and Dr. John Weil, who
is in charge of information systems development for Honeywell and
General Electric in their point project. Various interested administra-
tive agencies, DOD, NASA, AEC, were also represented.
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Our repoit was adopted without dissent. And our report- clearly
indicates the feasibility of monitorin;^: uses and recording payment.
The technology is there, exists, and will not cause a prohibitive addi-

tion to the per page cost of photocopying that is presently paid by
users and libraries, adverted to this morning, and paid to the Xerox

companies, to Honeywell to IB]M, etc.

So it is feasible. It is practical, and work has been done.

Senator Burdick. I would still like a budget.
ISIrs. Ltxden. To the extent that the information is currently avail-

able. I will be delighted to submit it for August lOth.

[Exhibit A referred to by Ambassador Keating follows :]

exhibit a

Library Copying Under Domestic Copyright Law Revision

I. the library copying provision as passed by the house of representatives

On April 11. 1967 the House of Representatives passed H.R. 2512 (90th Cong..
1st Sess. ) , an Act for General Revision of the Copyright Law. While Section 107
of this Act codified the general doctrine of "fair use" as it has been developed
by the courts, ^section 108 established a specific "limitation*' on the rights of

copyright owners in a carefully circumscribed area of library copying :

§108. Limitations on exclusive riglits : Reproduction of works in archival
collections.

Notwithstanding the provisions of Section lOG [delineating the exclusive rights
of copyriglit owners], it is not an infringement of copyright for a nonprofit
institutit)n, having archival custody over collections of manuscripts, documents,
or other unpublished works of value to scholarly research, to reproduce, without

any punwse of direct or indirect commercial advantage, any such work in its

collections in facsimile copies or phonorecords for purposes of preservation and
security, or for deposit for research use in any other such institution.

Section 108 was thus limited to (i) facsimile reproduction of unpublished
works by certain nonprofit institutions, for (ii) their own limited purposes.

In approving this version of Section 108. the House Committee on the Judi-

ciary stated that it did "not favor special fair use provisions dealing with the

problems of library photocopying" other than under the circumstances above-
described. H.R. Rep. N. 83 (90th Cong., 1st Sess.) at 36 & 37. Similar senti-

ments were expressed by the Register of Copyrights. Thus, although the Copy-
right Office Preliminary Draft of the Revision Bill allowed libraries to make
and supply single copies of periodical articles, or copies of entire published
works considei'ed to be unavailable from trade sources, upon request, the Reg-
ister subsequently "became convinced that the provision would be a mistake" ^

in view of rapidly changing information technology.
The limited version of Sectiov ](JS -set forth in H.R. 2512 is the only specific

"lihrary copying" provision to have received the formal approval of a Con-
(jrcssional Committee or either house of Congress.

IT. the library copying PRO\^SION presently before the senate

The Copyright Revision Bill presently before the Senate Subcommittee on
Patents, Trademarks and Copyrights [S. 644 (92nd Cong., 1st Sess.)]. includes
a much more extensive "library copying" provision in its version of Section
108. In brief, the "limitations" (m the exclusive rights of copyright owners are
extended to include (i) duplication of published works by certain public or

semi-public institutions, at (ii) the request of users of the institution's collec-

tions.^

This extension of the specific "library copying exemption'" teas expressly dis-

approved by Resolution .38 of the Sectioti of Patent, Trademark and Copyright
Lair of the American Bar Association in 1910:

Resolved, that the Section of Patent, Trademark and Copyright Law dis-

approves in principle enactment of severe limits on the exclusive rights of

copyright proprietors with respect to reproduction and distribution of copyright
works by libraries and archives.

^ Siipplempntarv Report of the Register of Copvrights on the General Revision of the
U.S. Copyright Law at 26 (May 1905).

2 The current Senate version of section IflS also extends the limitation of H.R. 2512 to
include duplication of published worlds for the purpose of replacing "damaged, deteriorating,
lost, or stolen" copies of works under certain circumstances.
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Specifically, the Section of Patent, Trademarli and Copyright Law disapproves
Section 108 of the December 10, 1969 Committee Print of S. 543 (McClellan—
91st Congress, First Session ) .'

HI. ANALYSIS OF SECTION 108 OF S. 644

A. Synopsis.—Section 108 of the Copyright Law Revision Bill now before
the Senate Subcommittee adopts the provision of the House Act allowing library
and archival copying of unpublished works for the purposes of preservation,
security or deposit in other institutions. However, the Senate Bill extends the

library copying exemption to allow unlicensed facsimile reproduction of pub-
lished works for the purposes of replacing deteriorating, lost or stolen copies
if the institution has "after reasonable effort determined that an unused re-

placement cannot be obtained at a normal price" from certain sources.
The Senate Bill further extends the exemption to include unlicensed reproduc-

tion of published or unpublished books and periodicals* by libraries and archives
at the request of a user of the institution's collections. This "user request"
exemption is subject to the conditions that (a) the user must have "established
to the satisfaction" of the institution that an unused copy cannot be obtained
"at a normal price" from certain sources; (b) the reproduction must become
the property of the requesting user and the institution must have had "no notice
that copy would be used for any pui-pose other than private study, scholarship
or research," and (c) the institution issues certain "warning" notices.

B. Considerations.—At this point our purpose is not to re-draft or rehabilitate
the library copying provisions of S. 644. Our purpose is merely to isolate certain

aspects of the proposed Senate version of Section lOS in order to allow exam-
ination of their impact on the business operations of interested parties. In this

context, we believe the following considerations to be of principal significance :

(i) Section lOS condones free reproduction. It is not a "compulsory licensing"
provision : no compensation to copyright owners—whether by statute, regulation,
or otherwise—is contemplated. Similarly, the Section does not expressly require
accurate reproduction, original source credit, or use of copyright notice on the

reproductions.^
(ii) The provision allowing reproduction of published works for purposes of

replacement and the "user request" exemption require some determination that
unused copies are not obtainable. However, unavailability in fact is not required :

in the case of replacement the library need only conclude that such is the case
"after a reasonable effort," and in the case of copies made at a user's request the

library need only be "satisfied," by the user, that such is the case. In the latter

case, at least, there is no express requirement that the library's determinntion
be in good faith, nor is there any requirement that the requesting user make any
actual effort to locate a copy, or give actual evidence thereof.

Moreover, Section 108 provides no meaningful standards with respect to avail-

ability. In this respect we can only raise questions as to what circumstances may
be sufficient to render a copy available or unavailable : may inability to secure
a copy within "X" number of days render the copy unavailable ; are there geo-
graphic limits on availability or the library's or user's efforts (is a work not
availal^le at the neighborhood bookstore unobtainable ; how many bookstores
should be checked ; what types of sources other than bookstores are relevant
sources for certain works?) ; does a new version of a work satisfy the avail-

ability conditions with respect to prior editions : should a work be considered
available if it is included in a compilation or collection otherwise not needed by
the library or user?
Even where Section 108 does attempt to give some definition of availability, it

remains unclear or troublesome in operation. Thus, availability at announced
or catalog prices does not preclude unlicensed copying ; the library may still de-
termine that the price is not "normal." ' To preclude copying, the work must be
available from "commonly known" trade sources ; specialized sources for works
of more esoteric disciplines may not qualify. Indeed, it is not clear to whom
the source is to be "commonly known"—the library, the requesting user, the

^ Section lOS of the Dec. 10, 1969. Committee Print of S. 543 is identical to the version
of seetion lOS currently set forth in S. 644.

* This provision of S. 644 extends to all walks other than musical, pictorial, graphic,
cineniatoRraphic. or audio visual works.

^ We do not believe that any of these requirements will necessarily be deemed implicit
in the requirement of "facsimile" reproduction of section 108 (b) and (c). In anv event,
the "user request" exemption of sec. 108 (d) is not limited to "facsimile" reproductions.

«Sec. 108(c), (d) (1).
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publisher, the "trade," or the courts? Certain sources are clearly insufficient,

namely, those outside the United States. Thus, to preclude unlicensed copying, ar-

rangements must be made for domestic availability of foreign publications, in

any language, no matter how limited their normal market.

Similarly, the provision does not appear to have considered the particular prob-
lems raised by its application to back issues. Although a number of organizations
have made great investments of time and cost in locating, accumulating, and
storing back issues in specialized fields and servicing their clients, their efforts

and investment ai-e adversely affected if not completely ignored: (a) we doubt
that many libraries will accurately estimate the "normality" of back-issue prices ;

and (b) one may question whether such suppliers will comprise "commonly-
known" trade sources, particularly where inter-library requests may involve
libraries which have had no knowledge or dealings with such specialized sources.

Availability on library loan or for in-library use also appears insufficient to pre-
clude unlicensed copying at the request of a user. The references to "trade

sources," "price," and "unused copy," and the fact that to make a copy the library
must have a copy, or have access to one under inter-library affiliation, all seem to

imply that a user may request and receive a copy of a work no matter how ac-

cessible such work may otherwise be for his use under loan, and regardless of

the degree of inconvenience, if any, caused by such use being restricted to a cer-

tain location or for a certain time, or his having to wait for such access. In

short, a user may even request and receive an unlicensed reproduction of all or

part of a work which is available to him from his local library for home or busi-

ness use for extended periods of time.
"Trade sources" are defined to include "authorized reproducing services" ;

'^

"reprint houses" are presumably included but are not expressly mentioned.
There are no excuses for unavailability. Thus a work may be withdrawn by a

publisher for revision, while his potential market is sapped by duplication of

prior editions.

(iii) Section 108 does not require initial recourse to the copyright proprietor.
That the proprietor may be willing to consent to the desired reproduction, even
on "reasonable" terms, is rendered irrelevant since his permission need not be
first requested. (The previously-discussed "availability" conditions do require
some initial degree of unsuccessful recourse to trade sources for copies. Author-
proprietors would generally not be considered "trade sources" ; under various

circumstances, this may also be true of publisher-proprietors. In any event, we
believe that the condition of unabiliability Avhich allows reproduction will be
met where existing copies are considered unobtainable. Thus, a request for per-
mission to create a new copy is not a condition precedent to free copying under
the proposed law. )

Similarly, although Section 108 is apparently not intended to interfere with
certain contractual arrangements between libraries and coiwright owners,* there
is no incentive to libraries to enter into such arrangements on even "reasonable"
terms. Furthenuore, the relevant subsection refers only to obligations assumed
when the library "obtained [the] copy for its collections." Thus, agreements which
may be entered into with respect to earlier-published works, such as "blanket"
licenses covering a publisher's catalogue or subscribers, inay be ignored by lil)rar-

ies if less favorable than the proposed law. Even vv'itli respect to new works, it

may be questioned whether the language of the relevant sub-paragraph clearly
indicates that more "difficult" contractual undertakings will prevail over contrary
provisions of Section 108.

(iv) The "libraries" and "archives" entitled to invoke the exemptions of Sec-
tion 108 are not restricted to nonprofit institutions." So long as the particular
act of reproduction in question is without purpose of "direct or indirect com-
mercial advantage" [§ (a) (1)], even profit-making institutions may avail them-
selves of the provision. We do not believe that the quoted language was intended,
or will be construed, to preclude the operation of photoduplication services by
for-profit institutions in order to make their overall, profit-generating, services
more attractive or competitive.
Nor are such "libraries" and "archives" limited to public institutions. The

only restriction on the nature of the exempt institutions is the requirement that
its collections be open to at least persons, other than affiliates of the institution,

'See, 108 (c), (d)(1).
8 Sec. 644, sec. 108(e)(3) : "Nothinfi: in this section ... in any way affects . . . any

contractual obligations assumed by the library or archives when it obtained a copy or
phonorecord of the work for its collection."
"In this respect, the Senate version of see. 108 goes beyond the House act even with

respect to archival reproduction of unpublished works.
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"doing; research on a specialized field." It would appear that many corporate
collections will qualify, or can l.e made to do so witli little effort or burden.

In a similar vein, there is no effective restriction on the "users" entitled to

receive unauthorized reproductions under the "user-request" exemption. Any
"user of the collections" of the institution qualifies, including users making
tlieir request "through another library or archives." As inter-library afiiliation

and "information networks" grow, the way is paved for single-copy purchase to

satisfy puldic requirements.
Secti(m 10S(d)(l) does require that "the library or archives has had no

notice that the [re(iuested] copy would be used for any purpose other than

private study, scholarship or researcli." This does not impose any effective limi-

tation on the nature of the user. Since there is no recpurement that the library
make any inquiry as to the purposes for which the coiw is to lie used, the con-

dition is met by silence and is meaningless. Similarly, there is no limitation to any
type of curricular or systematic instructional base for the private study. Again,
the condition is rendered meaningless. Also, it is not clear that it is the "study,

scholarship or research" of the requesting user which is to be served. We do
not believe that the word "private" negates the possibility of even single-copy

photocopying for group or successive uses.^"

(v) Section 108 is not restricted to the reproduction of jiortions or excerpts
of works ; entire works may be reproduced without consent or compensation.
Nor is Section 108 entirely clear with respect to the manner of permitted

reproduction (e.g., microform, recording, light and laser techniques, etc.). Thus,
while the archival exemptions of Section lOS (b) and (c) refer to "copies" and
"phonorecords" duplicated in "facsimile" form, the usei'-request exemption of

paragraph (d) applies only to "copies" and does not limit itself to "facsimile"

reprodixction.
Nor does Section 108 generally restrict the nature or subject matter of works

siib.iect to reproduction. All types of unpublished works are subject to archival

rei;roduction for purposes of preservation, security or deposit ;
and all types of

liublished works are subject to reproduction for purposes of replacement. The
"user-request" exemption of Section 108(d) is generally limited to textual books,

periodicals and sound recordings ; however, there is no limitation on the subject
matter of qualifying books, periodicals, and recordings. Thus, novels, plays,

poetry, textbooks, technical publications, encyclopedias and reference works,
abstracts, etc. are all subject to partial or entire reproduction under the same
standards."

Section 108(d) does refer to the reproduction and distribution of "no more
than one copy or phonorecord" of a work. However, paragraph (f ) makes it clear

that this does not preclude multiple reproduction of the same work except where
the library "is aware or has substantial reason to believe" that it is engaging in

"related" or "concerted" activity. Experience in various areas of law has amply
demonstrated the difficulty of imputing knowledge as a basis of liability. More-
over, in many cases there may be no reason for libraries to suspect concerted

activity, particularly since they have no duty of inquiry. To a great extent

paragraph (f) is an asknowledgment that Section 108 condones on-demand
puhlishing of works by persons other than the copyright proprietor.

(vi) In a number of respects. Section 108 is poorly drafted in .such manner
as to create the potential for unfortunate interpretation or application. For
example : The ability of a library to engage in unauthorized reproduction is

consistently referred to as a "right of reproduction and distribtuion" [§ 108(b)
(c) & (d) (1)]. This will invite the courts to resolve issues regarding library
photocopying by the traditional judicial practice of "balancing competing rights"
(herein, "rights" of proprietors and libraries) ;

on the contrary we believe that
such issues should be resolved by strict construction of limitations on the rights
of copyright ovmers.
§108 (a)(1) requires that the library's "reproduction or distribution" be

without purpose of commercial advantage. Where distribution as well as repro-
duction are involved, such as under the "user-i*equest" exemption or inter-

library application of the archival reproduction exemptions, both reproduction
and distribution should be without such purpose.

"Nor flo we believe the sec. 10S((1)(2) condition that the "copy become the property
of the user" to bar such uses." As uKllcatPd earlier, we ilo not believe the reference to the "private study, scholarshipor research" purpose of the user to be an effective limitation on users. For similar reasons,we do not believe it offers any meaningful restriction on the nature or subject matter of
reproducible works.
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§ 108(a), preceding sub-paragraphs (1) and (2), uses the phrase "and if."

The "and" is, at the least, superfluous : and more significantly, it may create

doubt as to the cumulative nature of Section 108.

The foregoing are merely intended as examples of poor draftsmanship having
potential substantive effect on the principles embodied in the Section. As noted

earlier, v,e lu-ge that such principles themselves be subjected to examination
and evaluation.

IV. CONCLUSION

Title II of the Senate Revision Bill would establish a "National Commission
on New Technological Uses of Copyrighted Works." One of the stated purposes
of the Connnission is to "study and compile data on (1) the reproduction and
use of copyrighted works . . . by various forms of macliine reproduction . . ."

"

It is surprising that provisions for library copying which will seriously impair
proprietary rights would be considered without the proper investigation which
the Senate itself called for in appending title II to the Revision Bill.

Senator McClellax. Very well.

Call the next witness.

Mr. Brennan. The Association of American University Presses. You
have been allocated 5 minutes.

Senator jNIcClellan. All riglit.

jNIr. Brexxan. Would you identify yourself, Isiv. Rosenthal?

STATEMENT OF ARTHUE J. EOSENTHAL, CilAIEMAiJ, COMMITTEE
ON COPYRIGHT, ASSOCIATION OF AMERICAN UNIVERSITY
PRESSES, INC.; ACCOMPANIED BY JOHN B. PUTNAM. EXECUTIVE
DIRECTOR, ASSOCIATION OP AMERICAN UNIVERSITY PRESSES,
INC.

]Mr. RosEXTiiAL. I am Arthur J. liosenthal, director of the Harvard
University Press. I represent the Association of American University
Presses in my capacity as chairman of that organization's Committee
on Copyright. I do not speak for Harvard University.
With me on my right is I\Ir. Sanford C. T]iatcher, social science

editor of Princeton University Press, a member of our Copyright Com-
mittee and on my left, Mr. John B. Putnam. jMr. Putnam is executive
director of the association.

The 64 university presses of the country are, I believe, in a fortunate

position in helping to assess where the public interest lies in the prob-
lem you are studying this morning. We live in the world of the librar-

ian. In Cambridge, my press, for example, is surrounded by no less than
89 Harvard libraries.

Our day-to-day work is almost exclusively with scholars and edu-

cators; yet, the necessity to protect each scholarly book and journal we
publish is as real for us as it is for the most commercial of commercial

publishers.
I hope that this special perspective will cause our testimony to be

without any note of special pleading and will be regarded as coopera-
tive and flexible by our library and educational colleagues.
In a very real sense, the university press bears a primary responsi-

bility for dissemination of scholarship in this country ; although their

dollar volume is low, our members publish nearly half of the nonfiction
])ooks addressed to a scholarly audience that are issued each year.

i-S. 644, title II, sec. 201(b) (1)(B).
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If the orderly reporting of siicli research is to continue, the medium
tlu'ough which it occurs must be protected, and the autlior's chiim to

the copyrig-ht of his own work must be safeguarded. Toward this end,
our suggested rewording of section 107 is an attempt at precision in

the critical area of fair use. We believe that the present vagueness of

this section could be construed as an invitation to unlimited plioto-

copying of copyriglited material and that our suggested rewording
gives added structure to the meaning of this section.

Senator McClellan. Do you have any proposed language ?

Mr. Rosenthal. I do. I have been skipping fairly rapidly, Mr.
Chairman.
Senator INIcClellan. Is it in your i^repared statement?
Mr. Rosenthal. It is.

Mr. Thatcher will continue our testimony.
Mr. Thatcher. INIr. Chairman, in our pi'epared statement we have

referred in a general way to the threat to nonprofit publishing we
perceive in passage of a bill amended in other waj^s than we propose,
but in these supplementary remarks, I should like to direct particular
attention to the plight of the one form of such publishing that is apt to

be most endangered by the photocopying privileges sought by edu-

cators and librarians—the publication of scholarly journals, in which

university presses happen to be heavily engaged (collectively publish-

ing 280 journals).
Tliere is no single medium more responsible for the advancement of

knowledge and the dissemination of information than the scholarly

journal. Its contribution is perhaps most conspicuous in the natural
sciences wdiei-e the rate of progress and the collaborative nature of the

enterprise make the production of books by individual authors the ex-

ceptional, rather than the normal, form of publication. But its prom-
inence in the natural sciences shoidd not obscure the vital role the

scholarly journal plays also in the humanities and social sciences.

There, too, although it is more often the outstanding book that estab-

lishes a scholar's reputation than a series of articles, most such books
."ould never have been written but for the essential grotmdwork that

had been laid previously by dozens of articles on aspects of the topic
treated. Take a look at the bibliography of practically any university
Dress book, and you will immediately realize the truth of this assertion.

The truly original work of scholarship, like the revolutionary dis-

covery in science, is a rare phenomenon.
Yet for all their universally recognized value to tlio advancement

of scholarship
—indeed, their indispensable contribution—scliolarly

journals seldom pay their own way through income received from
Rubsr-riptions and advertising, at least for a very long time after ])ub-
lication is initiated and sometimes never. A case in point is "World

Politics, a leading journal in the field of international relations that

my press publishes at Princeton: it began to break even only after 9

years of publication at a loss. The situation is such that manv'journals
have to be subsidized or supported in other ways by professional asso-

ciations or research institutions, wliose own funds for publication are
usuallv quite limited. Outside help from other sources is difHcult to
find. Foundations and Government agencies, which have over the

3^ears been very generous in providing funds for the scholar's research

activities, have traditionally shied aAvay from extending that support



139

to its logical conclusion by assisting the journals that pu])lish tlio re-

sults of his rosearcli.

It is no solution to sell the joui-nul at a price that will insure its eco-

nomic viability, ho\ve\er high the pi'ice may have to be. For, unlike a

book, which as a more or less unified treatment of a sing'e subject can

bo sold even at a high price to those individuals who have a special

professional interest in it, a journal ty})ically i)rovides a general foi'iiin

for the discussion of a range of diverse issues within a broad liehl of

inquiry, not all of which are likely to be of interest to the schohir who
subscribes to it; hence, raising the price of the snbsciiption is apt to

make the alternative of photocopying those articles of particulai- intei--

est to the professional relatively more attractive than continuing his

subscription.
And here is the rub, as far as publishers of s])ecialized journals are

concerned. For as the cost of printing and publishing inexorably i-ise,

and the charges for photo reproduction increasingly become cheaper,
the journal publisher finds himself unable to pass on the higher costs

to the consumer, who at some point on tlie scale will pi-efer photocopy-
ing to subscribing. The final result, if carried to its logical end, of

course is self-defeating : the erosion of the journal's subscription list

will sooner or later compel the publisher to cease publication of the

journal altogether
—and then the scholar will have nothing to copy.

The publisher, the scholar, and the rest of us wdll all be poorer as a

result.

It is this unhappy situation which I believe passage of S. 1361 with

sections 107 and 108, unamended—or as amended in the ways educators
and librarians desire—would bring even closer to reality than it al-

ready is because it would provide legal sanction for activities directly
detrimental to the continued viability of scholarly journal publishing,
activities which are now limited partly, I am sure, by the uncertainty
which exists about their legal status. Allowing uncompensated use

of copyrighted materials, as envisaged explicitly in the library amend-
ment and the educational exemption, would ultimately dry up the very
wellsprings of creative and productive scholar'ship which it is the
concern of educators and librarians themselves to piomote. They can-
not have it both Avays: eating their cake and having it, too.

^Vliat needs to be done, I want to suggest, is to fincl some practical
means of implementing the pr-inciple that fairness most clearly dic-

tates: that the user of copyrighted material, when the use involves
more than fair use as traditionally understood, should bear some of
the cost of its production. Photocopying is here to stay, and nothing
that educators, librarians, or publishers decide is going to change that

fact. Realistically, then, our efforts sliould be coiicentrated on devising
w^orkable mechanisms for linking up photocopying in support of origi-
nal publication, rather than permitting it to remain a free rider, a par-
asitical form of publishing.
To explore alternative mechanisms, to see how the costs of producing

and disseminating knowledge can be most equitably clistiibuted among
the parties concerned, usei's as well as producers, would be a fit task
for the proposed National Commission to carry out, for only it will be
in the position of judging imi^artially on the basis of infoi-mation

independently gathered wdiat is in the best interest of the Nation as a
whole.

20-344—73—10
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In the meantime, it would seem best to proceed with caution, safe-

Ciiai'dino- rights th^at have lon.2: been recoi>-nized as vital to the creation

and distribution of knowledge and not giving in to immediate pressures
however forcefully applied. We of the AAUP believe that our pro-

posed amendments to sections 107 and lOS would insure t]\Q maximvun

protection to these rights while providing the incentive needed to

promote serious investigation of schemes for licensing the reproduc-
tion of copyrighted materials—incentive hitherto lacking because of

the expectation that something—namely, free pliotocopying
—can l)e

gotten for nothing. It is a position we hope you will support. Thajik

you.
Senator ]McClel,i^x. Very well. Thank you.
Thank you very much, gentlemen.
Now, we are going to recess until 1 :30, and we urge those of you who

are scheduled to testify this afternoon to be present so we will not

have to wait on anyone.
[Whereupon, at 12 :27 p.m., the committee recessed to reconvene

the same day at 1 :30 p.m.]
[The prepared statement of Arthur J. Rosenthal follows :]

Statement of Artiiuh .T. Ropenthal, on Behalf of the Association of
American University Presses, Inc., on S. 1361

I am Arthur .7. Rosentlial, Director of Har'.ard T'niversity Press, a department
of Harvard University engaged in not-for-profit puMlshing of seliolarly hoolvs and
jounials. I represent tlie Association of American University Presses, Inc., in

my capacity as Cliairman of tliat organization's Committee on Copyriglit. Witli
me ax'e Mr. Sanford Tliatcher, Social Science Editor of Princeton University
Press and a member of AAUP's Copyriglit Committee, and Mr. .Tohn B. Putnam,
Executive Director of the Association of American University Pres^ses, Inc.

AAUP is a not-for-profit educational corporation operating in the interests
of its memliersiiip, comprising 64 scholarly university publishers which are
either departments of tlieir respective parent institutions or wholly owned cor-

porations thereof. All are engaged in the not-for-profit publication of works of

scholarly distinction. Although AAUP's members together constitute something
less than .">% of the dollar volume of books published in the United States, the
titles they publish constitute a substantial portion—nearly half—of the serious
non-flction titles published for scholarly readers. This disproportionate balance
of income to number of titles published is a measure of the commitment of the

university Presses of this country to the dissemination of valuable but econom-
ically unprofitable scholarly books.
We appreciate this opportunity to present our views on certain specific as-

pects of S. 1361 and proposed amendments tliereto, particularly since tlie univer-

sity press community has not previously participated in the hearings relating to

this important piece of legislation. Allow me, therefoi-e, to state our position in

brief;
1. We pi'opose a substitute for section 107. as set forth in Exhibit A.
2. We oppose the proposed library amendment to section 108(d) (1).
3. We oppose the proposed "educational exemption" which will lie discussed at

a later session of these hearings.
4. We wish to associate ourselves, with certain reservations, with the position

of the Association of American Publishers in respect of Section IDS.

.5. We support enactment of S. 1361, with sections 107 and 108 amended as
indicated elsevA'here in this testimony.
The university press in the United States has traditionally occupied a unique

position between the worlds of commerce and scholarsliip. In fulfilling their

re.sponsiI)ility to publish books by and for scholars that would not otherwise be

published by reason of their limited marketability, the university presses of this

country find themselves actively engaged in the world of l)usiness, buying goods
and services, selling books and rights thereto, and otherwise fulfilling all the

functions of a pi-ofit-oriented business, while at the same time maintaining a
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paramount interest in tlie editorial and sriioiarly integrity of their respective
iustituiionai imprints, and, lieuce, reputations.

Ic is tliis unique perspective tliat allows—or obliges—tlie university press to

view tlie issue oi copyright in general and of library photocopying in particular
from the viewpoints of both educator and entrepreneur. The university press has

always existed to insure the systematic and orderly transfer of important
scholarly information to an appropriate readership, and to act as a faitliiul

steward of its authors' rights and interests in doing so. The scholar is, after all,

not only the reader-consumer, but the author-creator as well. Had he the time
and resources, he would undertake to transfer his inrellectual offerings directly
to those who want and need them; since he usuall.v has neither, the publisher—
in the case of unprotitable scholarship, the university press—has provided the
vital link between producer and user. If the orderly reporting of scholarly re-

search and thought is to continue, the medium through which it occurs must be

safeguarded. A viial component of that medium is the traditional privilege and
responsibility of registering and protecting an author's claim to copyright in the

writings which represent his intellectual achievement, and of exercising and
managing all subsidiary rights depending on that copyright in accordance with
contractual conditions agreed upon by author and i.'Ublisher. This componeni:—
the responsibility of stev.ardship—is gravel.v threatened b-y the present vague-
ness of section 107. which is in etfect an invitation to ;indertake unlimited photo-
copying of copyrighted materials with impunity. Accordingly, we therefore re-

spectfully submit that section 107 be amended as set forth in Exhibit A appended
to this testimony, in order to set more specific guidelines for the photocopying
of materials in copyrlgiit.

It is not, and never has been, the position of the university presses that photo-
coiiying for library use is to be prohibited. Indeed, to the contrary, scholarly
publishers have long recognized the value, in certain specific circumstances, of
tiie photocopy as a means of assuring further distrilnition of their works amongst
their readerships. Scholarly presses are sympathetic to the growing need for

lii)i-ary materials and the shrinking resources with which libraries must seek to

satisfy this need. At the same time, it is manifest that the increasingly prevalent
practice of systematic library photocopying, in which works are reproduced in

their entirety for distribution to multiple users, poses a grave threat both to the

integrity or the copyright in the works copied, and to the proprietors—in this

case university publishers—who have invested considerable financial and human
resources in their i)roduction and luiblication. The present draft of lOS contains
the minimum conditions necessary to assure reasonable protection of authors and
pulilishers with regard to copyright: even these minima place strong emphasis
on the intent of the library and educational communities to observe them in

good faith. Indeed, to invoke the necessary means to assure com))liance—par-
ticularly in regard to such provisions as 108(d) (1)—would be economically nnd
practically unfeasilde. Moreover, the.se conditions are entirely dependent on the
amendment of section 107 I have suggested elsewhere in this testimony, which
would give more structure to the circumstances under which limited photo-
copying of co])yrighted materials might be undertaken. Failing such an amend-
ment of 107. AAUP would be forced to argue strongly for revision of section 108
to allow photocopying of archival materials only.

In a field of endeavor where little if any financial reward accrues to the crea-

tor, every effort must be made to assure at least that he retains control over
the format and content of his creation. Without copyright, this is impossible,
and without adequate protection, there is no copyright. Our purpose as stewards
of scholarship is to protect the environment in which authorsliip happens, for
without the author, there is nothing to publish, and when nothing is published,
there is nothing to read, and when there is nothing to read, the intellectual

environment stagnates and ultimately dies.

With regard to the proposed educational exemption, let me once more invoke
the dual perspective of the university press, in noting that the long-range in-

terests of scholarship are assuredly ill-served by this proposed amendment. Its

provisions are indeed so imprecise and subject to manipulation as to render
virtually all copyright material void of any protection against unlimited photo-
copying.

In the event that S. 1361 cannot be enacted with the changes we have pro-
posed, we would favor the referral of the entire question of library photo-
copying to the National (Commission on New Technological Use of Copyrighted
Works proposed in Title II.
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[exhibit a]

Substitute Section 107 to S. 1361 Proposed by the Association of American
University Presses, Inc. July 31, 1973

Notwithstanding the provisions of section 106, the fair use of a copyrighted
worlv, including such use by reproduction in copies of phono-records or by any
otlier means specified by that section, for purposes such as criticism, comment,
news reporting, display or lecture in teaching, scholarship, or research, is not

an infringement of copyright. Fair use does not include the reproducti(^n of a

copyrighted work for its own sake, as in an anthology or book of readings, or

as a self-contained unit such as an appendix to another work, or as a substantial

part of the text of another work. In determining whether the use of a work
in any particular case is a fair use the principal factors to be considered shall

be the market value of the use of the copyrighted work and the effect of the

use upon the potential market of the work. Factors in making this determination
shall include :

(1) the purpose and character of the use ;

(2) the nature of the copyrighted work : and
(3) the amount and substantiality of the portion used in relation to the copy-

righted work as a whole.

AFTERNOON SESSION

Senator McClellan. The committee will come to order.

Mr. Brennan. The Association of American Publishers, Inc., has
been allocated 3 minutes, Mr. Chairman.

STATEMENT OF W. BRADFORD V/ILEY, CHAIRMAN OF THE COPY-

RIGHT COMMITTEE, APPEARING ON BEHALF OF THE AMERICAN
ASSOCIATION OF PUBLISHERS, INC.; ACCOMPANIED BY ROSS

SACKETT, CHAIRMAN, ASSOCIATION OF AMERICAN PUBLISHERS,
INC.

;
AND CHARLES H. LIEB, COPYRIGHT COUNSEL

Mr. Wiley. Mr. Chairman, I am Bradford Wiley, chairman and
chief executive officer of John Wiley and Sons, Inc., New York, pub-
lishers of textbooks, reference books, and encyclopedias, journals and
audio-visual materials. In behalf of the Association of American Pub-

lishers, Inc., I have submitted a full statement from which this oral

presentation is abstracted. With me are, on my right, Ross Sackett,
chairman of the association, and, on my left, Charles H. Lieb, our

copyright counsel.

Our position on library photocopying was stated in our December 5,

1972, letter to Mr. Brennan in response to his request. Our position, in

brief, is :

1. We support section 107.

2. We support section 108, but only with drafting changes.
3. We oppose a substitute for section 108 (d) (1) .

4. We oppose the overlapping "limited educational exemption" of-

fered by theNEA Ad Hoc Committee.
5. We support the enactment of S. 1361 in its present form except

for drafting changes which we have suggested.
AAP does not dispute the need for libraries in given instances to

make photocopies of journal articles and some book reference materials.

I wish to emphasize, however, accepting as we do section 107 as a

codification of the principles of fair use, we have offered in the past
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and continue to offer to collaborate with the library associations to

establish clarifying- guidelines.
As to copying that would go beyond fair use and would not be per-

mitted by the library copying provisions of section 108 as presently
drafted, we have offered before and continue to offer cooperation with
the library associations to establish workable clearance procedures.
There is no need, therefore, for the library amendment and we op-

pose its adoption.
Section 108 with the drafting changes which we have suggested

goes as far toAvard compromise in statutory form as publishers can go.
The section, from our ])oint of view, is troublesome. With the library

amendment, it would become intolerable.

Thank you for the opportunity to appear before you.
Senator McClfllax. Thank you Aery nuich.

[The prepared statement of W. Bradford Wiley follows :]

Prepared Statement on S. 1361. in Behai.f of the Association of American
Publishers, Inc.

I am W. Bradford Wiley, Chairman and Chief Executive of John Wiley & Sous,
luc, publishers. I appear in behalf of the Association of American Publishers, Inc.

of which I was formerly Chairman and am now Chairman of its Copyright
Committee. With me are Ross Sackett, President of Encyclopedia Britannica Edu-
cational Corporation, and present Chairman of AAP ; Richard P. Seruett, Sec-

retary and Chief Legal Officer of Scott, Foresman and Company, Vice Chairman
of the AAP Copyright Committee

;
and Charles H. Lieb of the New York Bar,

Copyright Counsel to AAP.
AAP is a trade association of book publishers in the United .States. Its 260

member companies and subsidiaries are believed to produce 80% or more of the
dollar volume of hooks published in the United States. Some of its members publish
scientific and technical journals. Although most of its members are in the private
sector, some are religious and educational not-for-profit organizations.
We are grateful for permission to testify at what we understand are limited

hearings confined to specific issues, one of which, library photocopying, is the

subject of the present discussion.

aap's position

We stated our position on library photocopying in response to the Subcom-
mittee's request in our letter of December 5, 1972 to Mr. Thomas C. Brennan,
your Chief Coimsel. a copy of which marked "Exhibit A" is attached. The
library "substitute amendment" to which we referred in that letter is, we beileve,

the amendment to S. 1361 which the Association of Research Libraries and the
American Liln-ary Association are presently supporting. The drafting changes
to Section 108 of S. 1361 (then S. 644) which we suggested in that letter are
those outlined in "Exhibit B" attached hereto.
Our position, in brief, is as follows :

(1) We support Section 107 as a helpful statement of the principles of fair

use.

(2) Although in some respects harmful to the interests of copyright proprie-
tors, we support Section 108 but only with drafting changes as outlined in

Exhibit B.

(3) We oppose tlie sub.stitute for Section 108 (d) (1) requested by the library
associations.

(4) We oppose the overlapping "limited educational exemption" amendment
offered by the National Education Association Ad Hoc Committee on Copyright
Law Revision which is to be discussed at a later session in these hearings.

(5) We support enactment of S. 1361 in its present form except for the drafting
changes to Section 108 referred to above.
The membership of AAP. profit and not-for-profit alike, have a vital interest

in protecting their publishing investments against unauthorized library photo-
copying or periodical articles and contributions to collective works. George D.

Cary. then Register of Copyrights, succinctly stated the basis for our objection
in a recent address. He said
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"unlimited copying * * * conkl well so diminish sales that the jonrnal pnblislier
would liave to suspend puhlieatioii, or increase the cost of the journal in order
to make up for the loss in subscriptions caused hy the excessive copying."

(A.S.I.S. Proceedings, Vol. 9, 1972. at 171.)
AAP does not dispute the need for libraries in given instances to make

single photocopies of journal articles. It does dispute that the amendment offered

by the library associations provides the proper method.

AAP'S OFFER TO ESTABISH FAIR USE GUIDELINES

Much of what libraries copy they have the right to copy within tlie principles
of fair use. which would be codified by Section 107. Concededly the line that
marks the difference between fair and unfair u-e in a given case may be diflScult

to draw. Because we understand the predicamen;' in which this places the
librarian we have offered to cooperate with the library associations in establish-

ing rpiantitative and qualitative guidelines which would eliminate much of the

present uncertainty. So far, however, the library associations have not chosen to

accept our offer.

GUARANTEED ACCESS TO THE USER

Much also of what libraries cojiy, clearly not fair use, would be permitted to

copy under subsection (b), (e) and (d) of Section 108. both as presently drafted
and" as amended as suggested in our Exhibit B. These subsections would permit
single copying not only for archival purposes but also for the requesting user
if he cannot obtain the published work from the publisher or dealer or a reprint
or photocopying from an autliorized reproducing source. Thus, user access would
be guaranteed to any work, whether in or out of print.

AAP'S OFFER TO ESTABLISH CLEARANCE PROCEDURES

We share the view that we understand was stated in the Committee's draft
oj! Report to accomi)any S. r»43 (which was not issued) that the interest of the

library community in satisfying existing needs of scholarship and research is

adequately provided for in Sections 107 and 108 and that further innovations in

reprograph.v policy should await either agreement among the parties or the
studies of the National Commission to be appointed under Title II. For our
jiart, we, with the Authors League, memliers of the Association of American
University Presses, several learned societies which publish journals, and the
American Business Press, have offered to cooperate with library and other inter-

ests to establish workable voluntary arrangements to clear the photocopying of

material that would exceed the limits imposed by Section 108 (cf Exhibit A).
The library associations (other than the Special Libraries Association which

has recently announced its willingness to work out arrangements to assure access
to library resource on reasonable terms) have rejected our proposal, and offer

instead a substitute subsection 108(d) (1) which would permit not only the kinds
of copying contemplated by Section 108 as presently drafted but also the copy-
ing of an entire article in a periodical issue or of an entire contribution to a
collective work.
We think this kind of broad-axe indiscriminate treatment of the difficult

photocopying issue is a poor substitute for mutually acceptable voluntary arrange-
ments : that it would be ill-advised and counter-productive and. as Mr. Cary
noted, could lead to the ultimate disappearance of the vei-y periodicals and col-

lective works which the libraries want to copy.

AAP'S OBJECTIONS TO THE LIBRARY AMENDMENT

^Ye oppose the amendment offered by the library associations. Totally over-
looked in their approach are basic diffei'ences and distinctions that exist between
the kinds of material copied and their varying markets, the kinds of institutions
which do the cop.ving and the manner in which they distribute it. Below are a
few examples of the distinctions which we have in mind.

(1) The library amendment would i.gnore the nature and purpose of the v.ork.
and would treat in the same manner a work prepared primarily for scientific or
educational purposes and an article in a news magazine of curretit interest only.

(2) It would ignore the cost and effort involved in the creation of the work
and the size of its anticipated market and readership.

(3) It would ignore the nature of the library that does the copying, treating
in the same manner a small general purpose library with local patronage and a
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central research library serving a broad geographical area, possibly even crossing
national boundaries to form part of a worldwide network.

(4) It draws no distinction between the sporadic over-the-desk delivery of a
conventional photocopy and the systematic facsimile transmission of the work
by telephone line, cable or over the air.

(5) It takes no account of whether copies of the work are available to the

library or the user from the publislier or his authorized reproducing service,
and makes no distinction between current and older issues.

NO "normal" fair use

Basically the vice in the library amendment is (hat it draws no distinction
between the kinds of single copying which can be justitied under the princi))les
of fair use as stated in Section 107 and the kinds which cannot be so justified.
We understand that the draft of the Committee Report which was under con-
sideration in 1969 would have overlooked this distinction and incorrectly, in

our opinion, stated that "the making of a single copy of an article or periodical
* * * would normally be regarded as fair use." There is no "normal" article,
nor "normar' kind of copying or use, and there cannot therefore be an accurate
generalization as to what normally would be fair use without at the same time
taking into account the nature of the work and its use and the other criteria
summarized in Section 107.

Periodical articles and contributions to collective works cannot be treated
generically. The library copying of an article translated from the Chinese at a
cost of thousands of dollars and with readership limited to a few cannot be
fitted into the same pattern as the library copying of an article in a news
magazine. Similarly, the systematic distribution of copies through a national
or iiiternational library network should not be treated in the same manner as
the occasional delivery of a copy to a local patron.

SUMMARi: AND CONCLtTSION

We recognize the need for workable clearance procedures. By their very nature,
however, they should i)e established by mutual agreement, not unilaterally or by
statutory fiat. We have offered before and offer again to cooperate with the library
associations in working out the necessary ai'rangements. We hojie, in any event,
to pursue this path with the Special Libraries Association and with any other
group which may wish to participate.

Section lOS with the drafting changes suggested by us goes as far toward com-
promise in statutory form as publishers can go. The section, from our point of

view, is troublesome. With the library amendment it would become intolerable.

We urge therefore

(1) that the library substitute amendment be rejected:
(2) that Section 107 and Section 108 with our suggested changes be approved ;

(3) and that as presently provided in the bill, the remaining open questions
relating to library photocopying be left for study by the National Commission.
Thank you for the opportunity to appear before your subcommittee.

Association of American Publishers, Inc.,
^ew York, N.Y., December 5, i97'2'.

Mr. Thomas C. Brennan, Esq.,

Chief Counsel. Committee on Patents. Trademirl'S. and Copyright, Committee
on the Judiciary, U.S. Senate, Washington, B.C.

Dear Mr. Brennan : This is in response to your letter of September 19, 1972, in

which you invited the views of the Association of American Publishers, Inc., on
the library photocopying issue.

As we understand it. Section 108 was added to S. 644 by the subcommittee in an
effort "to supplement the general fair use provisions contained in Section 107."

^

This was presumably done in response to library demands for a reproduction
privilege Including the right to copy an entire journal article on request by a

patron.
Section 108 is harmful in some respects to the interests of publishers and their

authors. In .some resi>ects, too, the .section has technical flaws. Nevertheless, if

the section were acceptable without substantive change to all of the otbpr ^^^-

1 Your letter of Seotember 19 1072.
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terested parties, AAP, with appropriate technical clarification, would support it

also. We understand, however, that Section 108 in its present form is not accept-
able either to the American Library Association or the Association of Research
Libraries.

EXHIBIT A

In an effort to reach a fair and reasonable solution, representatives of AAP and
the Authors League initiated a series of meetings, to which you referred in your
letter. Those attending, in addition to the Authors League and AAP, included

representatives of ALA, ARL, the Association of American University Presses,

Inc., American Business Press, Inc., of learned societies which publish many
scientific and technical journals, and of industry-connected research libraries and
information centers.

At the request of the library interests, the group confined its attention to

libi-ary photocopying of scientific and technical journal articles. In September,
1972, acting upon a proposal by one of the library representatives, a consensus
was reached that libraries should have the right to reproduce single copies of

articles in such journals but only if copies are not available within a reasonable
time and at a reasonable price fi'om the publisher or his authorized reproducing
service.

An amendment to the effect was thereupon drafted by the lawyers in the group
representing ALA, AAP and the Authors League. Before any of the other groups
could take formal action, however, ALA and ARL flatly rejected the di-aft amend-
ment without identifying in what respects the draft was not acceptable, without

offering any changes for terms they might have found objectionable, and without

offering any alternative solutions.

We understand that ALA and ARL are unilaterally proposing a "substitute

amendment,"
" which we oppose as totally unsatisfactory. We sincerely regret

that AI;A and ARL apparently have abandoned efforts to achieve a consensus
with other interested pai-ties on the library photocopying issue and, instead,
have cliosen to pursue an adversary position before Congress.
Under these circumstances we respectfully suggest when the Copyright Revi-

sion Bill is reintroduced in the 93rd Congress.
A. that apart fi-om technical drafting changes. Section 108 in S. 644 remain

unchanged or, in the alternative,
B. that Section 108 in S. 644 be deleted and Section 108 of H.R. 2512 be in-

serted in its place, and that Section 117 of S. 644 be revised by appropriate amend-
ment so that the remaining library photocopying issues be left for solution by
the courts and the proposed National Commission on New Technological Uses of

Copyrighted Works.
Section 107 of S. 644, as we understand it, is intended to state without change

the principles of fair use as they exist today and, if that understanding of the

legislative intent is correct, we support the section.

As always, we support your efforts to bring about the prompt enactment of a

sound copyright revision bill.

Sincerely,
Charles H. Lieb,

Copyright Counsel, Association of American PuMishers, Inc.

Annex to Statement of AAP on Library Photocopying, S. 1361

SUGGESTED CHANGES TO SECTION 108

Section 108(a)—Line 7—eliminate "and."
Section 108 (b). (c). (d), (e) (3), (f)—
The phrase "the right" or "the rights" of reproduction and duplication is

improperly used in these subsections. The Section should not refer to "rights."

Rather, as indicated in the title of Section 108, and of Section 107 as well, the

permitted copying and distribution are "limitations" on the exclusive rights of

the oicner of the copyright. These subsections therefore should state that the

kinds of reproduction and distribution referred to therein "are not infringements
of copvright" and the reference to "rights" should be eliminated.

Section 108 (c), (d)—
2 ARL Newsletter, No. 58, November 14, 1972.
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The "availability" portions of 108 (c) and (fl) should be amended to read
"* * * that an unused copy cannot be obtained at a reasonable price from

commonly know trade sources in the United States or the puhVisher or other

copyright owner or an authorized reproducing service."

Section 108(e) (3)—Lines 16 and 17—should be changed to read
"* * * assumed at any time by the library or archives with respect to any

copy or phonorecord of a xvork in its collections."

A new subdivision should be added, possibly as subdivision (3) of Section

108(a) to require that the appropriate copyright notice be included in any copy
or phonorecord made in Section 108.

Section 108 and perhaps Section 107 as well should specifically state that the

reproduction of copies of consumable works such as work book exercises, prob-

lems, or standardized tests and answer sheets and of works used for purpose of

compilation are not permitted fair uses.

Senator McClellan. Call the next witness.

Mr. Brennan. The American Business Press Association.

STATEMENT OF ROBERT A. SALTZSTEIN, GENERAL COUNSEL, ON
BEHALF OF THE AMERICAN BUSINESS PRESS, INC.

Mr. Saltzstein. Mr. Chairman, my name is Kobert Saltzstein. I

am general counsel of American Business Press.

We have submitted a statement for the record, and I would like to

enter that into the record.

I suppose one of the advantages of coming toward the end of a

very interesting discussion is perhaps we can help come to a solution,
which is going to be the purpose of my presentation.

Senator McClellan. Very well. Your statement will be printed in

full in the record. If you wish to highlight it, you may do so, or sup-

plement it in any way you like.

Mr. Saltzstein. Thank you, Mr. Chairman.

Basically American Business Press is composed of approximately
500 specialized business publications, many of whom are scientific

and technical publications. Whatever the American Chemical Society
and the American Association for University Presses said we would
have to endorse fully because if copyrights are vital to their viability,

thej^ are extremely vital to the viability of the taxpaying organizations
which make up the American Business Press. Now matched with our
concern for proprietary rights, which is basically the right of copy-

right, which has really caused the business press, the scientific busi-

ness press in this country to grow, is our concern for the dissemination
of information.
We can't stop the inexorable onrush of photocopying, but we are

obligated to do what we can to cut down its invasion on our ability,
if you please, to keep on disseminating this information.
Now we think tliat the statute before you, the bill before you. has

tlie seeds of an effective compromise in it. Section 107, we think is a

fine proviso and should stay in the law. It is a statutory rendition of
the fair use concept. Section 108, we have reservations about. If that

could be referred to the committee or the commission set up under
title 2, perhaps some of the electronic marvels of the age as were very
ably postulated this morning, could be fully explored. But in the

meantime, that part of the bill, section 501(c)(2) which preserves
and safeguards librarians from suit, is a protection providing all

that is necessary. It appears on page 55 and in our opinion is all that
is needed pending the study which title 2 provides for.
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We hope that will be the solution. We necessarily oppose the library
amendment, and we hope that our proposal will be of assistance to

the committee in its determination.

Thank you, Mr. Chairman.
Senator McCivEllan. It is a very difficult thing involved here. I am

trying to understand and sympathize with the viewpoints of all of you
with respect to your point that, if you don't have customers, of course,

you can't produce.
Mr. Saltzstkin. That is our problem.
Senator McCi.ellan. That is your problem, but at the same time,

people go to their libraries to get service. If they go to the library
a)id they want to make a copy of a page, if it costs 10 cents or 5 cents

or whatever, well, I just don't see how this is going to work. I don't

see the economics in it. I don't see hovr your clients or the authors will

really gain anything ultimately.
Mr. Saltzstein. Mr. Chairman, I think one of the problems is, as

it's been explained to me, that our publishers hire editorial staffs and

they do original research, they ferret out this information, and they
disseminate it. Now, if it is going to be at the mercy of a photocopy-

ing machine in a library
—and granted, there are all kinds of hedges

in this—but where does it stop? Maybe we just won't be able to pub-
lish any more.

Senator IVIcClellan. We have to try to find some middle ground
so the publishers and authors will be protected, that is to say, will

be able to get a return adequate to cari'y on the work before us and
also so that the material gets further disseminated, gets further dis-

tributed. So you have to make some concessions.

Mr. Saltzstp:in. I imderstand.
Senator McClellax. Has to make some concessions to the reader

too.

Mr. Saltzstein. Well, I think Williams & Wilkins has made a

very, very careful contribution in bringing this action. They are not

members of our association, but we certainly commend what they have
done in bringing this to the fore. Now, perhaps out of it will come a

copyright tribunal payment system.
Senator McClellan. I will commend them, too, if we can find an

answer to this.

Mr. Saltzstein. AVell, we hope the Commission can find it.

Senator McClellan. Thank you.
[The statement cf Robert A. Saltzstein in full follows :]

STATEMENT OF ROBERT A. SALTZSTEIN, GENERAL COUNSEL, AMERICAN BUSINESS
PRESS

Mr. Chairman, members of the Committee: The American Business Press is

made up of leading American and international technical, professional, trade

and financial puljlications disseminated to special industries. There are approxi-

mately 500 member publications in the association, all published by tax-paying

companies.
Typical of publications which belong to the association, are Oil and Gas

Journal—Tulsa : Pulp and Paper—San Franscisco : Progressive Architecture—
Stamford ; Feedstuffs—Minneapolis ; Construction News—Little Rock ; Machine

Design—Cleveland ; Electronic Engineering—Philadelphia ;
Aviation Week—New

York ; and Professional Builder—Chicago.
The average circulation of ABP members is approximately 50,000 copies per

issue. They have these characteristics in common :
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(1) They are circulated to a highly specialized readership which relies on
their content for news, research, and other articles of a professional, scientific,

and industrial nature concerning the industry or science in which the reader of

the publication is engaged.
(2) They require and contain original editorial research, specifically edited

fi)r this highly specialized, relatively small circulation universe.

The editorial content ferreted out, researched, and then published in these

journals has been protected by the existing copyright law. Fair use, as it has

developed in the courts, has enabled a publisher, at the very outset of a new indus-

try, to make an investment in a publication edited for that industry, with the

knowledge that for the investment made he would have relative security as to

the circulation of that publication, with redress if there was subsequent copy-
right infringement. The growth of many industries would have been slower had
technical and trade journals not been able to maintain their circulations secure

against copyright piracy. We welcome the inclusion of Section 107 in the legisla-
tion before you.
A publisher frequently carries his publication at a loss for years before a

profit is earned. By way of example : In the noise-pollution field, a small publi-
cation pultlished in Cleveland, Sound and Vibration, was started in 1966 and
turned the financial corner only in 1972. If its material had been subject to

publication without effective copyright protection, its continuing contribution
to noise-pollution control might well have been choked off, if the publication
failed.

Admittedly, there is no effective way to police photocopying within a company.
However, one of the largest American corporations had instituted a policy
of digesting various business publications, then circulating the digest by way
of photf)Copy machine. This served to cut down the circulation of technical

publications distributed in that company. The company soon realized that its

employees' need to know, and the need for others in industry to know what
that particular company was doing in product development and research
activities, would be impaired if the circulation of business publications would be
so reduced as to lower the quality of editorial content, or alternatively, to

reduce advertising availability. Fortunately, this company rescinded its digest-

photocopy arrangement, respects copyrights, and encourages its employees to

subscribe to as many specialized business publications as possible.
It is for this reason that the American Business Px-ess urges the Committee

to delete Section 108 at this time ;
we urge that this section be referred for

study to the National Commission to be established under Title II of S. 1.361.

The Commission will be in a position to expertly analyze the following
situations :

(1) When an article is out of print, what is the obligation of a libraiT to deter-
mine whether copies are available, and what is the obligation of the publisher
to supply that article?

(2) How bona fide is the claim that technical journals are out-of-print and
unavailable to libraries from pultlishers upon request?

In our opinion, the incidence is rare when a publisher denies access to reproduc-
tion upon request. Frequently, reprint permission with appropriate public
aclcnowledgment of the original source of the article is given without charge.
A system which permits one copy to be made could be a system which could

permit more than one copy to be made in any given time frame and is, in our
opinion, impossible of enforcement. Once the copyright protection established in

the Constitution is eroded by law, fair use may become impossible to determine,
and copyrights could be meaningless.
We respectfully submit that there has been no demonstration of the need

for Section 108 or for the American Library Association Amendment. That
Amendment aa'OuM permit partial photocopying rights without investigation
of any kind and goes even further than Section 108. We believe that before this

fracturing of copyrights is enacted into law. that there should be a much clearer
demonstration of need than has heretofore been produced. This must be a fit sub-

ject for determination by the Title II Commi.ssion.
An additional reason for deleting Section 108 and rejecting the Library

amendment pending the study is the inclusion of Section 504(c) (2) which
provides :

"In a case where an instructor, librarian, or archivist in a non-profit educa-
tional institution, library, or archives, who infringed by reproducing a copyright
work in copies or phonorecords, sustains the burden of proving that he believed
and had reasonable grounds for believing that the reproduction was a fair use
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under Section 107, the Court in its discretion may remit statutory damages in

wliole or in part."
This provision is protective of libraries and librarians and still preserves fair

use. Nothing more is needed pending the study.
While the Commission is making its determination, we can assure the Com-

mittee that the tax-paying business press of this country, as represented by
the American Business Press, will promptly comply with any reasonable re-

quest received from any library for any publication, or part thereof, in print or
out of print. An appropriate reproduction charge may be assessed

; frequently,
there is no charge. But reservation of the rif/Jit to charge is necessary to preserve
the integrity of what a copyright is all about.
As producers of software so capable of reproduction by photocopy machine,

or of mashing into computer systems, we are most seriously concerned with
any change in the copyright law, whether it be Section 108, the proposed Ameri-
can Library Association—American Research Library Amendment.
We believe that prior to legislative enactment, the Title II Commission should

evaluate the need for these provisions. If that is demonstrated to be actual, then
the effect of a loosening of the copyright laws will have upon the origination of

necessary scientific and technical information should be considered by that Com-
mission and reported to Congress.
The American Business Press has participated in a series of meetings under

different and friendly auspices, all of which have attempted to resolve the dis-

pute which has arisen since the Williams and Wilkins decision. We would like

to take this opportunity to commend Williams and Wilkins. not a member of our
association incidentally, for the initiative they have taken before the Court of
Claims.
We stand ready to work out any reasonable settlement with those who desire

the right to photocopy without benefit of copyright, whether it be one copy or

many copies. Imposition by statute of a provision granting the right to photo-
copy, copyright not withstanding, however restricted, can only impede settle-

ment negotiations and could prejudge a situation which may not be as serious as
it is made out to be.

We appreciate this opportunity to appear before you. We urge you to defer
action on Section 108 and the library amendment pending such time as a reason-
able solution can be arrived at without congressional action, or until such time
as either the Title II Commission or the parties themselves come to an agree-
ment which congressional action could then indeed solidify.
Thank you.

Mr. Brbnnax. Mr. Chairman, speakin,<T: of the Williams and Wil-
kins Co., we come now to Williams and Wilkins.

Senator McClellan. Williams and Willcins come around. Very well.

Mr. Brennan. Would you identify yourselves ?

STATEMENT OF MES. ANDREA ALBEECHT, DIRECTOR OF MARKET-
ING RESEARCH, ON BEHALF OF WILLIAMS AND WILKINS CO.;

ACCOMPANIED BY ARTHUR GREENBAUM, COUNSEL

Mrs. Albrecht. ]\Irs. Andrea Albrecht, director of marketinp; re-

search of the Williams & Wilkins Co.. accompanied by Mr. Arthur
Greenbaum, our counsel, of the firm of Cowan, Liebowitz, and Latman.

Senator McClellax. Do you want to place your statement in the

record or Avould you like to read it ?

Mrs, Albrecht. Yes; we would like to place our complete oral

statement in the record.

Senator McClellax. Let it be placed in the record. You may higli-

light it as you wish.
Mrs. Albrecht. And our complete written statement, which we sub-

mitted on July 25, we would like that also to be placed in the record.
Senator McClellan. All right.
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Mrs. Albrecht. It is our belief that the information contained in

scientific periodicals should be disseminated as widely and quickly as

possible by any method now known orVhich is yet to be developed, and
of course including photographic methods. All of our statements have
stressed that we, in no way, wish to interrupt or halt the disseminatioii

of scientific knowledge through photocopying—but we believe that
there must be compensation for this photocopying if the scientific

periodical is to remain economically viable and independent of Gov-
ernment subsidy.

It is virtually impossible to increase the number of subscribers be-

yond those individuals in the discipline served by the periodical or

beyond those libraries serving the scientific community.
In 1971 we had 24,217 library subscriptions to our journals; in

1972, 24,502 ;
and as of July 1, 1973, 23,300.

As the figures indicate, there was little library circulation growth
in 1972 compared to 1971, and the current 1973 figures indicate our
circulation will actually decrease by about 600 subscriptions among
libraries.

Senator McClellan. Do you attribute that to the fact they can go
to the library and make a copy ?

]Mrs. Albrecht. This is certainly very much one of the factors, sir.

Senator McClellan. Do you think that is a factor ?

Mrs. Albrecht. Yes. We tried in our own way to prove this as much
as we could prove it by doing a random sampling of those libraries

which had canceled their subscriptions. We called them on the phone
and specifically asked them if a patron were to come in and ask for
an article from this journal which had been canceled, how the library
would then supply this patron ? And the library's response was invar-

iably "through the inter-library loan program." This means one

photocopy from one library to another.

Several reasons could be offered to explain the decrease. The number
of scientific journals continues to grow while publishers are charging
ever-increasing subscription rates. Obviously, if library budgets can-
not increase proportionately, some journals must be cut from their
lists. Certainly, librarians must be more concerned today about the

quality of journals they are purchasing than ever before.
At the same time, however, the number of different libraries purchas-

ing journals is increasing mainly due to the continuing emergency of
the Community Hospital Library, but libraries are purchasing smaller
numbers of journals, certainly of journals published by Williams and
Wilkins. In 1973, we had about 300 more libraries (5,800 total) pur-
chasing our journals than in 1971 but as the figures indicate, fewer

journals are being purchased among the total libraries.

Considering the relative quality of W. & W. journals, the above in-

dicates that the interlibrary loan program is working, but not in the
best interests of Williams & Wilkins library circulation. If this trend

continues, we could experience a 50-percent decrease in library circula-
tion over the next 5 years while tlie number of libraries served tlirongh
this well-planned and funded interlibrary loan network will continue
to increase.

There may be no valid argument that the above is not in the best
interest of the national library economy, but it is evident that, in order
to survive, the scientific journals must receive additional income from
the libraries engaged in supplying interlibrary loans.
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Thus, simply raising the subscription price to those Avho do snl)-

scribe to the journal does not solve the problem. To do this ^Yould only
result in fewer subscriptions at prices hio-her than the marketplace
can stand and ultimately cause the demise of the periodical itself.

If Congress decides that these limited circulation scientific periodi-
cals (and in 1972 the circulation of our periodicals ranged from a low
of 1,200 to a high of 19,000), can be photocopied without reasonable

compensation, many of these journals will eventually die. The only way
we can see to save these journals from extinction is to broaden their in-

come base by spreading publication costs among those who make use

of the information in the journal through means of photocopying.
Libraries pay the Xerox Corp. for the copying equipment, the paper

manufacturer for the paper, the utility companies for the electricity
to run the equipment, the Post Office for stamps to mail the copies,
salaries to the workers who do the copying, and to the librarians who
supervise the copying. Many libraries now charge a "transactional"

charge for photocopying to cover at least part of these obvious costs.

Someone has to pay for these costs and vre certainly see notliing wrong
with the library's passing these costs on to those who use the informa-
tion in the form of photocopies. We also think it entirely appropriate
that to these many costs there be added a reasonable royalty to tlie

pul>lisher to insure that the publisher can continue to make the ob-

viously useful work available in the future.
It must be continuously remembered that there will be nothing to

copy unless t]ie journals i-emain alive, and that uncompen'-ated photo-
copying will in the end kill them. By means of blanket license, clear-

inghouses, or computer accounting, a reasonable royalty for copying
can be easily paid to tlie publisher without the need for complicated
bookkeeping, interruption or interference in services. These royalty
costs can then easily be passed on to the patron who orders the photo-
copy. We our selves favor a blanket license plan where the license is

incor}:)orated in the subscription price of the journal largely because

by this method, no recordkeeping, no accounting, no interruption in

service can be experienced by the library.
We believe that those who use the copyrighted information in

journals by photocopying should contribute to the cost of publishing
and tliat coi^yright is the traditional instrument for insuring; this con-
tribution while protecting the public interest in vride distribution. If
a new theory, i.e., free, indiscriminate and repeated photocopying is

legislated, it, in tandem with the new technologies, will destroy the

journals and thus create irreparable damage to the public interest.

Finally, our position on the pending copyright revision bill is that
we are in favor of bill S. loGl. as submitted, with some amendments
for the sake of clarity. We are opposed to any legislative history which
appears to construe fair u<-e so as to permit the photocopying of single
co]>ies of entire articles witJiout compensation because fair use is a

judicial doctrine and its construction is best left to the flexibility of the
courts. As for guidance, the ultimate decision in WUliams & WUkins
V. United /S'fafes, will aid in pointing the way in this area.

Senator McCletxan-. Let me ask you a question. Suppose students
want a co])y of a short article and the student goes into the library
and gets the book and just sits down and copies off in his own hand
writing. How can you stop that ?
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^h'. Greenbaum. That is a legal (jiiestion, ]Mi'. Chairman. May I

answer it.

Mr. McClellax. Sure, if you know the answers.
Mr. Greenbaum. Our position is that that would be a technical in-

fringement, but it would be not somethino; that would be picked up.
Xo student is ever going to get sued for that. It is like breaking a

stamp on a cigarette package. Maybe it breaks the law, but nobody gets

picked up for it. If you break or pull off the tags from the furniture,

maybe you break the law, but

Senator ^IcClellan. Well, he does more than that; he gets the con-

tents. He doesn't just break off the tag and leave the contents when
he goes in there and copies that.

Mr. Greexbaum. Yes. Well, we believe that that would be a tech-

nical infringement, but that nobody v>ould enforce it.

Senator McClellax. Obviously it would be an infringement if

you copied it b}^ photocopying it.

Mr. Greenbaum. Yes. And you asked before what the solution Avould

l3e, and perhaps tlie Williams & Wilkins Co.. can supply a solution.

After a great deal of effort, they came up with the following plan,
M'hich we believe works, and here is the way it goes.
A regular subscriber would pay, let's say, a? amount
Senator McClellan. Would jow call it a library subscriber?
Mr. Greexbaum. Xo, no. An individual, like a doctor. I am talking

about scientific medical journals. They now pay x dollars.

Senator JMcCleelax. All right.
Mr. Greexbaum. Xow the library which is going to make photo-

copies for this boy or anybody else who comes into the library, would
pay X plus an average of $3.65 at the time that the subscription is

obtained or renewed. It would pay x dollars plus $3.65. This would
enable that library license to make as many single photocopies as that

library wants to make for as manj^ patrons who vrant to come into that

library. Xow, that doesn't require any bookkeeping
Senator McClellax. How do you arrive at the $3.65 figure ?

Mr. Greexbaum. That was based
Senator McClellax. I mean, x may be $2 or it may be $5. How

do you arrive at that? One book may sell for $10 a volume, and the
other may sell for $1.50. How^ are you going to arrive at $3.65 ?

]Mrs. Albrecht. The licensing fee wliich we are talking a]30ut here,
is our average of $3.65. 1 think each publisher would determine its own
average but certainly keeping within the reasaonable economic status
of the library community. We determined a $3.65 average copying fee
based on our total manufacturing costs, the number of pages published
in a journal, the subscription price of that journal, and what we
believe to be this particular journal's susceptibility to photocopying.
We publish a broad range of journals, not all of them are certainly
equal in content, and not all of them go to the same types of subscribers.

Altogether our licensing fee is an average of $3.65 above the individual

purchase price.
Senator McClelLuVx. I don't know whether this is actually factual

or not, but you might have a book where the original cost may be $3
and then you have this $3.65 cost, which is more than the original cost
of the book itself.
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Mrs. Albreciit. I am not saying that could not liappen, but it doesn't

happen with our journals. Our average subscription price to a

journal
—this was certainly in effect before we had institutional rates—

averaged somewhere around $30 per subscription.
Senator ^McClellan. $30 ?

Mrs. Alerecht. Yes.

Senator McClellan. All right. Go ahead.
Mr. Greenbaum. Mr. Chairman, I might also note if the library

chooses not to photocopy, they would get a refund of that $3.65.

Senator McClellan. And how would you know whether they photo-
stat or not '^

Mr. Greenbaum. We would take their words.

Senator McClellan. Just take their word for it ?

Mr. Greenbaum. We sure would. AVe would be willing to do that.

Senator JNIcClellan. Yes, but if tliey just report that we don't

permit any photostating of this material, you would take their word ?

]VIr. Greenbaum. We heard the representative of the Library As-
sociation say the librarians are law-abiding people and we would

expect they would pay whatever the law required them to pay.
Senator McClellan. Well, I would be glad if you folks could get

some understanding and agreement saying, we trust each other, like

you are saying now, and then not come in here and ask us to pass
a law to regulate this.

Mr. Greenbaum. Mr. Chairman, I might add that this plan that
we have ]:)roposed here is not hypothetical. This was actually put into

effect and withdrawn.
JNIrs. Albrecht. We put it into effect as a royalty licensing plan.
Senator McClellan. When did you put it into effect ?

Mrs. Albreciit. To cover our 1973 subscription rates.

Senator ]\IcClellan. 1973 ?

Mrs. Albrecht. Right.
Senator jNIcClellan. It is in effect now ?

Mrs. Albrecht. This was announced to the subscribers in the mid-
dle of 1972 that we were going to do this.

Senator McClellan. And it is in effect now ?

Mrs. Albrecht. It is not in effect as a licensing plan. It is only in

effect as an institutional rate. The institutional rate does not give
the library any photographing copying rights at all. It is the same
fee. It is the same plan. But our original intention was to allow the
libraries to make unlimited number of single photocopies by paying
this extra $3.65. The libraries responded with the point which they
made, that they felt that the necessity of a copying license did not

exist, and they would not subscribe if we were to try and put in this

$3.65 as a license to photocopy.
Senator jMcClellan. So you have abandoned it ?

Mrs. Albrecht. We abandoned that, but we kept the $3.65 as an
institutional rate.

Senator McClellan. You increased their subscription that much ?

Mrs. Albrecht. To institutions, yes.
Senator McClellan. To institutions? So you got your $3.65 after

all?

Mrs. Albrecht. Yes, but we didn't give the libraries what we wanted
to give them.
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Senator McClellan. They would not have any objection now to your
giving it to them? I mean, you got their money. Why don't you just

say "thank you," and go ahead with your plans ?

Mr. Greenbaum. The reason you can't do that, Mr. Chairman, would
be that it would eliminate any kind of control that you would even-

tually have. The technology is going to change. We all know that 15

years from now we are not going to recognize the technology that we
have today and

Senator McClellan. Well, I am not going to get into that business.

I am just puzzled and perplexed and I guess confused like most every-

body in trying to resolve this problem.
I think I have a full measure of sympathy for all interests

;
I mean,

I would like to see the publisher and author and so forth compensated,
and at the same time, I don't know how you could base it on this

5-percent rate paid by whoever gets a copy, and make this thing work.
I don't know how it is going to be practical.
Mr. Greenbaum. Well, Mr. Chairman, the system we just described

works.
Senator McClellan. All right. You've got thousands of books there,

and someone comes in and he wants a page out of this book, and another

page out of that book, and there are different authors. That's going to

be a lot of bookkeeping for a nickel. I just can't figure how this is going
to work.

INIr. Greenbaum. Can I explain that ?

I know I am passing the time limits

Senator McClellan. I know, and I shouldn't have invited you to do

so, because at 4 o'clock I have to go to a markup on an appropriations
bill. I just have to go, and we have to get through by then. But go
ahead. If I don't ask as many questions as you think I should, please
understand why.
Mr. Greenbaum. Mr. Chairman, the blanket license that Williams &

Wilkins proposed does not require anybody to pay a nickel a page. It

doesn't require them to pay anything per page. You pay it once. It

doesn't require any bookkeeping, nothing. It is just the way it is done.
Now there are other publishers who have not yet put this into effect.

I guess they would be crazy to put it into effect considering what hap-
pened to the Williams & Wilkins Co. when we put it in. We got
librarians saying they were going to boycott Williams & Willdns. I

mean, we really got a full measure of hell because of what we did.

Now, if the Williams & Wilkins plan is adopted by other publisher,
then it will just be a very simple thing. The library just goes and
makes the photocopies and that is it. There is no bookkeeping.
Senator McClellan. All right. Thank you very much.

[The prepared statement on behalf of William & Wilkins follows :]

PHOTOCOPYING AND THE SCIENTIFIC JOUBNAL

(A report to the Subcommittee on Patents, Trademarks and Copyrights of the
Committee on the Judiciary United States Senate by The Williams & Wilkins
Co., Publishers of Medical and Scientific Books and Periodicals July 25, 1973)

The Williams & Wilkins' Position

Williams & Wilkins publishes 37 medical and scientific periodicals. It believes
that the information contained in its journals should be disseminated as widely

20-344—73—11
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and as quickly as possible by any method now known, including photocopying, or

which may become known. Williams & Wilkins has never so stated nor has any
desire to interrupt or halt the process of dissemination through photocopying—
but it must be compensated for photocopying of its copyrighted materials so that

the journals can remain economically viable and independent of government
subsidy.
The journals involved in WUliams & Wilkins v. U.S., now pending in the

U.S. Court of Claims, are universally recognized as leading journals in their

fields, but they have extremely limited circulations, e.g. 1,088 to 17,762, which
are a function of the relatively limited market potential for the material. If

Congress decides that these journals can be photocopied without reasonable

compensation to the publisher many will eventually die because it is virtually

impossible to increase the number of subscribers to medical and scientific jour-
nals beyond those in the discipline served by the particular journal and those

relatively few libraries which have chosen to serve such specialists. However,
while the number of subscribers remains static, the costs of publication con-

tinually increase. At the same time photocopying technology continues to im-

prove, enabling copies to be made more cheaply and efficiently. If subscription

prices are raised to cover costs plus a reasonable profit, the point is soon reached

where, instead of subscribing, some users of the material will photocopy. And
every time there is a subscription price increase and the photocopying tech-

nology improves, there is a greater incentive to photocopy. Thus, raising sub-

scription prices does not solve the problem of providing sufl3cient income to

cover cost because it simply encourages fewer subscriptions and more photo-
copying. Eventually, there will be so few subscribers and the prices will be so

high that the journal will cease publication.
Tlie only way to save private limited circulation technical journals from

extinction is to broaden the income base. This can only be dfine by spreading
the costs of publication among a greater number of users, including those whO'
use the journal through photocopying. A photocopying license will enable sub-

scription costs to be kept at a reasonable level and place the economic support
of the journal more equitably upon those wlio value its use.

Libraries pay, among others, the Xerox Corporation for the copying equip-
ment, the paper manufacturer for the paper, the utility companies for the

electricity to run the equipment, the Post Office for stamps to mail the copies,
salaries to the workers who do the copying, and to the librarians who supervise
the copying. Tale University, the New York County Medical Society Library,
and many other libraries charge a "transactional" charge for photocopying to

cover these obvious costs. Someone has to pay for these costs and we see nothing
wrong with those libraries which pass these costs on to those who request the

photocopies. We also think it entirely appropriate that to these many costs
there be added a fair and reasonable royalty to the publisher to ensure that
the publisher can continue to make the obviously useful work available in the
future.

By means of blanket licenses, clearing houses, or computer accounting a
reasonable royalty for copying can be easily paid to the publisher without the
need for complicated bookkeeping, interruption or interference in service. These
costs can then easily be passed on to the patron who orders the photocopy.
We ourselves favor a blanket license plan where the license is incorporated in

the subscription price of the journal because it requires no record keeping of

accounting on the part of the library.
The doctor in North Dakota or Hawaii who has to obtain a copy of a journal

article from Tale University will have to pay a minimum charge of $3.50 plus,
perhaps, an additional service charge to his local library. Certainly a slight
extra charge by Yale to cover the copyright royalty would not be unfair or
interfere with the service. The alternative would be to have no copyright
royalties paid by anyone and, thus, eventually destroy the journal when photo-
copying becomes more and more available through microfiche, computers, lasers,
or who know what.
The costs of publication should he equitably divided among those who use

the journals by buying printed copies and those who use it by photocopying.
If only subscribers to printed copies need pay for their information libraries
will out costs by cancelling subscriptions and servicing their patrons by means
of photocopies obtained from other libraries. The library, by charging the
patron for the cost of the photocopies, will have serviced the patron, saved
the cost of the subscription, and perhaps even received a contribution to its
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overhead from its charge to the patron. Williams & Wilkins has, of course, no

objection to this means of information dissemination—but if it cannot receive

a royalty for the copying it will have to raise its prices to those libraries who
continue to subscribe and to its individual subscribers. As prices get higher,

there will be more incentive to photocpy until the journal is so expensive that

it is discontinued.

Furthermore, to put the burden of increased costs on the individual sub-

scriber is, in addition to being self-defeating, simply not equitable. The number
of subscribers is decreased because of photocopying. Those who do not gen-

erally photocopy, i.e. the individual subscribers, should not be required to

bear the substantial increased costs per unit created by the decreased cir-

culation which has been caused by the photocopies.
Williams & Wilkins believes that those who use the copyrighted information

in its journals by photocopying should contribute to the cost of publication and
that copyright is the traditional instrument for insuring this contribution while

protecting the public interest in wide distribution. If a new theory, i.e. free in-

discriminate and repeated photocopying, is legislated ?t, in tandem with the
new technologies, will destroy the journals and thus create irreparable damage
to the public interest.

CHRONOLOGY OF THE DEVELOPME.XT OF THE LICENSING/INSTITUTIONAL RATE PLAN

Discussions of a plan to allow libraries to furnish their customers with photo-
copies of copyrighted articles were begun liefore the Febniary 16, 1072 decision
from Commissioner Davis of the Court of Claims. Above all, the plan was not to
be a cumbersome administrative or economic burden upon libraries. It was to

include a simple system of payment to broaden the income base required to sup-
port the journals. This will help offset the loss of income where photocopies will

replace the purchase of multiple subscriptions, library and personal subscrip-
tion.s. Basic ideas about a proposed plan were discussed with several libraries.

When the Davis decision was received, we had a "digest" of the opinion pre-
pared and mailed to more than 8.000 friends and customers of the house, among
them some 5,800 libraries. A covering letter (Ex. 1) attempted to allay any con-
cerns that Williams «& Wilkins had intentions of curtailing photocopying or of a

high-priced and complicated royalty payment system.
Even before a Williams & Wilkins licensing plan was announced, a memo-

randum (Ex. 2) from L. L. Langley, Ph. D., Associate Director for Extramural
Programs at the National Library of Medicine was sent to NLM's Resource
Grants grantees stating, "The express purpose of this memorandum is to inform
you that grant funds from the National Library of Medicine must not be used
for royalty payments to i)ublishers without prior approval from the National

Library of Medicine." (This memo did not come to the attention of Williams
& Wilkins until sometime after our plan was formally announced in June 1972.)

Full-page ads (Ex. 3), again stressing that we were developing a simple,
workable licensing plan, wei'e purchased for the following journals : "Bulletin of
the Medical Library Association" April 1972 issue; "College and Research Li-

braries" April 1972 issue
; "Library Journal" April 15, 1972 issue; and "American

Libraries" May 1072 issue.

In June 1072, a letter was sent to our institutional customers formally an-

nouncing and describing our licensing plan (Ex. 4) as follows:
1. Beginning 1073. W&W journals would carry an institutional rate, ranging

$1-$10 higher than the individual subscription rate.

2. The institutional rate would cany with it an automatic license to make
single copy photocopies for patrons in the regular course of library operations.

3. This institutional rate would cover the making of single copy photocopies
for the life of the volume and would permit photocopies to be made from all

previou.sly published volumes at no additional charge. No additional payments
or record keeping would be involved.

4. Multiple copies could be made upon remittance of 50 per page per copy,
but permission was not granted for copies made for interlibrary loan use.

5. Institutions would be entitled to a refund of the license portion of the

subscription rate if no copying of the journal took place.
On June 23, 1972 a personal letter was sent to each Director of the 11 Regional

Medical Libraries (Ex. 5) discussing the institutional rate and announcing our
intention to license the.se libraries, which were set up for the purpose of provid-
ing interlibrary loan copies, at the rate of 50 per page per copy.
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BACKGROUND OF THE WILLIAMS & WILKIN S LICENSING PLAN

W&W journals would carry an institutioual rate, the difference between the
individual subscription rate and the institutional rate would constitute the

license fee. The fee would be basetl on the number of text pages published in

the journal in 1972, the susceptibility of the journal to be photocopied ( based
on our experience with reprint requests) multiplied by a ratio no higher than

50 per page. (Five cents per page is our average price per page for all printed
copies of all our journal.) As a result of using this foi-mula and our desire not
to place too great an economic burden upon the library whose practice is not
to pass costs on to patrons, the average increase in subscription prices to in-

stitutions was $3.65. In all cases the photocopy fees averaged less than one cent

per text page published in 1972, however the actual license was to be effective

for photocopying materials from Volume 1 through the 1973 volume of the

journals. This amounts to thousands of pages for each journal, thus making
the average photocopying price per page extraordinarily minimal.
The license fee would apply to single copy photocopying only, as librarians

seemed to concede that they do not permit multiple copies. However, to facilitate

dissemination where multiple copies were needed, the library was permitted to

do so upon remittance of 50 per page per copy.
Tlie resulting institutional license fee was too minimal to cover income losses in

cases of the interlibrary loan system, which absolutely replaces library sub-

scriptions. To charge a flat rate for every library, great and small, sender or

receiver of interlibrary loan copies, would be inequitable. Since the interlibrary
loan system already provided for the administration of enumerating individual

articles, it seemed reasonable that these "lending or sending" libraries could
more equitably be licensed on a pay as you go basis.

On July 31, 1972, Dr. Martin Cummings, Director of the NLM replied to our

licensing plan (Ex. 6) with the following: "It is our position that we woidd ac-

cede to a rise in price based on an institutional I'ate which would be applied
'to all libraries, great and small', but could not accept the implication that a
license for photocopying is necessary. We would be pleased to renew our sub-

scriptions at the individual rate, or at an institutional rate which does not
include a license for photocopying. If you insist upon tying the renewal of our

subscriptions to payment of a license fee, however, we shall have no option
other than to let them lapse."

This statement from Dr. Cummings, his similar statement of July 31, 1972

(Ex. 7), along with published statements by the American Library Association,
The Special Libraries Association, and the Medical Libraries Association (Ex.
8) in response to our licensing plan, broxight forth a deluge of letters from
librarians threatening a boycott of W&W journals on the basis that a license for

photocopy was not necessary.

WE WITHDRAW OUR LICENSING PLAN

Because such a boycott would affect both The Williams & Wilkins Co. as well

as the professional societies of which we publish not only in subscription income
but also in the indication by the National Library of Medicine that it would ex-

clude our journals from listing in Index Medicus (Ex. 9), we had no alternative

but to accept the position advocated by the NLM.
On October 2, 1972 we again sent letters (Ex. 10) to all of our customers and

friends describing our new position as follows : "In order to allow the NLM
and all libraries to subscribe to W&W journals at increased rates and include
them in Index Medicus, we now accept the NIH-NLM position. Our new institu-

tional rates which we shall continue to request shall have no connection what-
ever with a license to photocopy, implied or otherwise. In short, libraries may
continue to supply their users with royalty free single-copy reproductions of
W&W journal articles as they have done in the past. As stated many times, we
have no desire to obstruct the dissemination of scientific information between
library and scholar, which woiTld certainly be the result of cancellation of sub-

scriptions. Further, in the same spirit we are, again without prejudice, with-

drawing our proposal for the five-cents-per-page interlibrary loan fee until the

appeal of our case is heard."
A letter of similar content (Ex. 11) was again mailed to all libraries on Janu-

ary 11. 1973.

We stand ready and willing to reinstate the license to photocopy as a part
of the institutional subscription price as and when Commissioner Davis' opinion

1
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is confirmed in tlie appeal of our case before the Court of Claims. Further-
more, we have developed a similar type plan to deal with the problems con-
nected with the luterlibrary Loan procedures. The salient points of this plan
are described in our letter of April 30, 1973 to Dr. Martin Cummings (Ex. 12).
This implementation of the Interlibrary Loan plan also awaits the outcome of
our lawsuit in the Court of Claims.

STATISTICAL PROOF OF MARKET LOSS

Although common sense would tell one that the making of photocopies of
millions of pages of articles api^earing in scientific periodicals would have an
adverse effect on the sale of subscriptions, it has been difficult in the past to

statistically prove this contention. However, library subscriptions to Williams &
Wilkins journals for the past three years now show beyond a reasonable doubt
that the Interlibrary Loan procedure is damaging our market.

In 11)71 we had 24,217 library subscriptions to our journals ;
in 1972, 24,502 ;

and as of July 1, 1973, 23,363.
As the figures indicate, there was little library circulation growth in '72 com-

pared to '71, and the current '73 figures indicate our circulation will actually
decrease by about 600 subscriptions among libraries.

Sevei'al reasons could be offered to explain the decrease. The number of
scientific journals continues to grow, while publishers are charging ever-increas-

ing subscription rates. Obviously, if library budgets cannot increase proportion-
ately, some journals must be cut from their lists. Certainly, librarians must be
more concerned today about the quality of journals they are purchasing than
ever before.

At the same time, however, the number of different libraries purchasing
journals is increasing mainly due to the continuing emergence of the Community
Hospital Library, but libraries are purchasing smaller numbers of journals,
certainly of Journals published by Williams »& Wilkins. In 1973 we had about
300 more libraries (5,800 total) purchasing our journals than in 1971 but as
the figures indicate, fewer journals are being purchased among the total

libraries.

Considering the relative quality of W&W journals, the above indicates that
the Interlil)rary Loan Program is working,

^ but not in the best intei'ests of
Williams & Wilkins library circulation. We recently surveyed a random sampling
of librarians who had cancelled their subscriptions and asked how they intended
to service patrons who might Avant to use the cancelled journal. Invariably,
the replay was. "by means of interlibrary loan," which means one library

supplying another with a photocopy. If this trend continues, we could experi-
ence a 50% decrease in library circulation over the next five years while the
number of different libraries served through this well-planned and funded
Interlibrary loan network will continue to increase.
There may be no valid argument that the above is not in the best interests

of the national library economy, but it is evident that in order to survive, the
scientific journals must receive additional income from the libraries engaged in

supplying Interlibrary loans.

Other figures which we might sight fail to show the same precise cause and
effect relationship as is shown by reduction in library subscriptions. For example,
we believe that persons who live in the United States and who do not receive
a journal as a part of their membership in a sceintific society are the ones
most likely to photocopy rather than become or to remain subscribers to the

journal. This belief is borne out by the fact that this class of subscribers has
actually decreased in 1973 as compared to 1972 with 11 of the journals which
we pul)lish and this despite the fact that we have greatly increased our promo-
tional efforts. However, on the other hand, 15 of our journals have responded
to our intensified promotion and in these instances the number of domestic
non member subscribers has increased.
The following clipping from the July 20, 1973 issue of Science points out the

economic pressure to photocopy rather than to subscribe.

THK PRICE OF BOOKS

The price of scholarly books has increased drastically in recent years. The
books reviewed in Science as of 1 June cost 5.0, 5.3, 6.3, 7.2, 7.7, S.8, 8.9, and an

1 For a description of Interlibrary Loans for Hospital Libraries see Chap. 15 of

Library Practice in Hospitals— A Basic Guifle, edited by Harold Bloomquist, et al. The
Press of Western Reserve University, 1972.
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incredible 11.0 cents per page. As the cost of copying has dropped in recent years,
one can copy a book at 5 cents a page in most libraries on public copiers and, by
copying two pages at a time, reduce the cost to 2.5 cents per page. Of course, this

is an infringement of the copyright but, at today's prices, a practice that will

become increasingly common. Book publishers appear to be urgently in need
of technological advances that will cut the cost of production.

David Lester,
Tsycliology Program, Stockton State College, Pomona, N.J., Science, Vol. 181.

We fear that no technological advances can cut the cost of production suflS-

ciently to make up for the fact that the photocopy at present bears no part of

the editorial and composition costs which are incurred before a single copy can
be reproduced.

New Technological Uses of Copyrighted Works * '

Until the last decade, the vast majority of library resources were in printed
form. Library procedures were accc mplished using paper products, with an occa-

sional assist from the telephone. The recent proliferation of new media for

packages of information has been surpassed only by the rapid birth and growth
of technologists concerned with transmission, description, identification and
retrieval of these information packages.

Libraries are involved in every phase of information processing from identifi-

cation and ordering through retrieval and dissemination.

Examples of some current and future library-usable technologies :

/. Facsimile Transmission

Facsimile transmission devices can rapidly transmit exact copies of informa-
tion over long distance network transmission points. While the systems currently
on the market are costly and not quite compatible to one another, it is reasonable

to believe that problems will be overcome in the future and could provide a work-

ing system for the rapid transmission of materials from one library to another.

2. Satellites

NASA and HEW are jointly exploring the use of experimental satellites for

the exchange of information
;
one of the tests will involve the exchange of inter-

library loan materials.

3. Video Telephones
Video telephones which display pictures from one telephone to another are

presently in operation. Certainly future technological improvements will bring
about decreased operational costs and hard copy reproductions of video displays.
We believe that these few examples of new technologies in information dis-

semination should be the subject matter of study for the National C ommission
on New Technological Uses of Copyrighted Works proposed in Title II of S. 1S61.

We are in favor of Bill S. 1361 as submitted, with some amendments for the
sake of clarity. We are opposed to any legislative history which appears to

construe fair use so as to permit the photocopying of single copies of entire arti-

cles without compensation because fair use is a judicial doctrine and its con-

struction is best left to the flexibility of the Courts. As for guidance, the ultimate
decision in Williams & Wilkins v. U.S. will aid in pointing the way in this area.

The Williams & Wilkins Co.,

Baltimore, Md.
EXHIBIT 1

To Our Friends and Customers : On February 16, 1972 a Commissioner of the
United States Court of Claims issued an opinion sustaining our claim for copy-
right infringement resulting from the unauthorized reproduction of our copy-
righted materials on photocopying machines in certain Government libraries.

The Commissioner held that we are entitled to "reasonable and entire compensa-
tion." We have prepared a digest of the Commissioner's opinion, a copy of which

2 See "Advanced Technologies/Libraries" published by Knowledge Industries, Inc.
1971-72.

3 Also see Chap. 16 Health Sciences Information Retrieval Systems Library Practice In
Hospital—A Basic Guide Edited by Harold Bloomquist, et al. The Press of Case Western
Reserve University, 1972.
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is enclosed with this letter. We believe that yon who are deeply concerned with
the health of scientific journals will read this with interest.

Although the Government does have a right to carry the proceedings further,
it is, of course, our hope that this will mark the end to four years of litigation
to establish the right of medical journals to remain viable so that they might
continue to serve the scientific community.

Commissioner Davis' statement, "the plaintiff does not seek to enjoin any
photocopying of its journals" should once and forever allay the fears of libraries

and their patrons that our suit was aimed at the curtailment of photocopying
(see p. 6 of the Report of the Commissioner) .

Another concern of the libraries has been that a complicated and costly system
of record keeping would be required to handle the payment of royalties to copy-
right owners. Nothing could be further from the truth. We have developed a sim-

ple and workable plan whereby libraries would be permitted to make single

photocopies upon payment of a reasonable annual license fee. No record keeping
or accounting would be involved. At the same time the plan recognizes that the

cost of publication should be spread in a fair manner among the users of medical
and scientific publications, including photocopiers, to avoid even higher subscrip-
tion costs.

We hope that Government libraries as well as other public and private institu-

tions will work with us toward a solution which gives proper balance to the

public right to the flow of scientific information and the need of the author or

publisher to compensation for having made the information available.

We welcome comments or questions from our many friends in the scientific

world in reference to this matter which is of such vital importance to us all.

Most sincerely,
William M. Passano,
Chairman of the Board.

EXHIBIT 2

Department of Health, Education, and Welfaee,
National Institutes of Health,

March 7, W12.
To : Resource grants grantees.
From : Associate director for extramural programs, NLM.
Subject : Payment of royalties to publishers.

1. On February 16, 1972, a Commissioner of the United States Court of Claims
recommended to that Court that the plaintiff in the case of the Williams &
Wilkins Company v. the United States is entitled to recover reasonable com-
pensation for infringement of copyright. The Williams & Wilkins Company
publishes 37 medical journals and has sued the United States Government alleging
that the National Library of Medicine has infringed the copyright that
Williams & Wilkins holds on four of those journals, namely Medicine, Journal of
Immunology, Gastroenterology and Pharmacological Reviews. The alleged copy-
right infringement is said to have resulted from the practice of the National
Library of Medicine in supplying photocopies of articles from those journals.

2. The recommendation of the Commissioner will now be considered by the
full Court of Claims and in all probability will ultimately be carried to the
United States Supreme Court. Accordingly, a final decision will not be forth-

coming for some time.
3. The Williams & Wilkins Company, following the recommendation of the

Commissioner of the United States Court of Claims has approached several
libraries requesting royalty payments from the libraries for the right to photo-
copy articles from the journals. Conceivably, other publishers may do the same.

4. The expressed purpose of this memorandum is to inform you that grant funds
from the National Library of Medicine must not be used for royalty payments to

piiblishers without prior approval from the National Library of Medicine. This
matter is now under intensive study at various levels and will be considered by
the National Library of Medicine's Board of Regents on March 28, 1972. You
will be kept informed concerning this matter but until further notice, you are
not authorized to utilize grant funds for payment of royalties to any publishers.

L. L. Langley, Ph. D.,
Associate Director for Extramural Programs.
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EXHIBIT 3

The Williams & WiXkins Company v. The United States

A Statement of Fact and Faith

We, as a leading publisher of medical books and journals, are dedicated to
the concept of the proper dissemination of medical knowledge.

In 1968 we filed suit against the United States Government for infringement
of certain copyrights in medical journals resulting from the unauthorized repro-
duction of our copyrighted materials by photocopying equipment. In the Report
of the Commissioner to the Court of Claims (February 16th, 1972), the following
facts are reported :

(1) Article 1 of the copyright statute says that the copyright owner ". , .

shall have the exclusive right: (a) to print, reprint, publish, copy and vend the

copyrighted work . . ."

(2) Each article in a journal is protected from infringem.ent to the same
extent as the entire journal issue.

(3) The Williams d Wilkins Company is entitled to recover reasonable and
entire compensation for infringement of copyright.
These are the facts of the court case, but the implications may well bo causing

grave concern to librarians and the users of libraries. Let us make our position
clear. We are by no means going to halt the proper dissemination of medical
knowledge ; our ideals now are the same as formerly—to serve the medical and
science communities to the best of our abilities.

There will be no halt to the photocopying of material, as such a halt would
indeed be harmful to the dissemination of knowledge. Neither will there be an
unmanageable, unwieldy and costly system of record-keeping of photocopied
materials as such a system would be detrimental to the library profession.

Instead, we have worked out a simple plan based on the idea of a reasonable
annual license fee for the right of copying our materials. In this way, the
librarian will be licensed to photocopy copyrighted materials without infringing
copyright law, and the publisher will be recompensed for the use of his materials.
We are hopeful that this statement will allay any fears which librarians or

library users may be harboring. We welcome your comments and questions, and
conclude by assuring you of our good faith and commitment to the medical
communities and the library profession.

The Williams & Wilkins Co.,

Baltimore, Md.

EXHIBIT 4

A Statement to Librarians From the Williams & Wilkins Co.

The Wiliams & Wilkins Company has always charged the same subscription
price to libraries that it charges to individuals despite the fact that for many
years it has been customary for publishers to charge institutional subscribers to

journals a higher subscription rate than that paid by individual subscribers. The
concept of special institutional rates evolved from the idea that the copy of a

journal owned by a library or other institution serves many more readers than
does the copy owned by an individual. In light of this, the higher rate is charged
to spread fairly the ever-increasing costs of publication among all those who use
the journal and to components for possible loss of individual subscription revenue.
If uncompensated, this loss is suffered not only by the publisher, but by those

professional societies dependent on income from their journals.
Another aspect of multiple use is the photocopying of material contained in a

journal and its subsequent distribution to library users. By allowing the use of

photocopying equipment, librarians effect increased use and readership of the

journal. The journal paid for by one institutional subscription is thus, through
photocop3dng and multiple exposure, used far more than the journal paid for by
an individual.
We have always felt that photocopying without the consent of the copyright

owner was against the law. This view has not been confirmed in the first case
ever brought on the issue, a suit filed against the United States Government by
The Williams & Wilkins Company.
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The suit was commenced in 1968 as a test case and has led to a 32 page opinion
handed down by Court of Claims Commissioner James F. Davis on February
16, 1972. The opinion held that we are entitled to "reasonable and entire compen-
sation" for library photocopying of our journal articles.

Beginning with 1973 volumes, we have institutional subscription rates which
provide for an automatic license to make single-copy photocopies of articles from
our journals for your patrons in the regular course of library operations on your
premises, but does not include the making of photocopies for other institutions
or for fulfilling interlibrary loans. There is no time limit on the exercise of this

right and single-copy protocopies may be made throughout the life of the journal
volume. The institutional rates are minimal increases of $1 to $10 per journal.
No additional payments or any record-keeping procedures will be required. These
rights are simply and automatically secured by payment of this institutional rate.

Single-copy photocopies may also be made from volumes published prior to 1973
at no charge. Multiple copies of a single article may be made upon remittance of

54 per page per copy made to the publisher.
A journal exists to provide wide-spread and quick dissemination of informa-

tion ; its value is to those who subscribe to it or use its information. Sub-

scriptions are the very life blood of a journal, but when users do not
contribute in any way to its sustenance, the very existence of the journal is

jeopardized. In our view, it would not be unreasonable for libraries to pass on to

their patrons who request photocopies, a few cents to recover the increase in sub-

scription rates, just as many do to cover charges made by equipment manu-
facturers.

Beginning with the January issue of each of our journals, there will be an
Instruction for Photocopying which advises individuals to patronize their

libraries in obtaining photocopies.
As lias been documented many times, Williams & AVilkins has no desire to cur-

tail photocopying. We prefer to permit libraries to continue their practices while
at the same time insuring that the costs of publishing journals be spread equi-

tably among all users.
Tlie proper dissemination of scientific knowledge is an idenl to which we,

as publishers, have always been dedicated. We continue in our dedication to

that ideal, and are confident that our solution is fair, reasonable and workable.
You will automatically be billed for the new subscription rate for 1978 volumes

via your usual method of ordering (either through your agent or direct from
us). In the imlikely event that no photocopies will be made of any articles in

one or more of our journals to which you subscribe and you are in a position
to assure us of this fact, you may apply for a refund for that portion of the
institution rate which covers the license to photocopy. Be sure to make such

application directly to Tlie Williams & Wilkins Company and not through your
agent and then only after you have entered your institutional subscription.
You should recognize, however, that a license such as that in the institutional

subscription rate is a legal requirement in order for you to make photocopies.
We are most willing to communicate directl.v with our customers. Any in-

quiries may be directed to Mrs. Andrea Albrecht, 301—727-2870 (collect).

EXHIBIT 5

June 23, 1972.

Dr. MARTiisr Cummings,
Director, National Library of Medicine, Mid-Atlantic Regional Medical Library,

BetJiesda, Md.
Dear Db. Cummings : The Williams & Wilkins Company publishes 38 scientific

journals containing approximately 2.G00 articles, S09c of which will appear
in journals we publish for societies as their official publications. Net earnings
from these journals are shared with the societies. The societies' share is gen-
erally 50% (sometimes greater) and it is usually used by them to defray the
cost of editing.

In the main our journals are supported by their users. 04% of the journal's
income comes from subscribers, 24% from advertiser support, 8^/2% from tlie

sale of reprints and 3^2% from the sale of back issues. Since reprography is

another form of use, we continue to reiterate "use all you like, but pay for

what you use." Thus, as reprography inevitabl.v grows (and we think it should),
this form of use should pay its fair share to help keep the learned periodical
afloat. Certainly, without them many publishers and librarians alike would have
lesser reasons for being.
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So, beginning with the 1973 vohimes, each of our journals will be offered to
our library subscribers at institutional rates which will average $3.65 per volume
higher than the rates to individuals. Such an amount is well below the insti-

tutional rates offered by many other publishers with no attending benefits and
certainly well below some erroneous forecasts. This modest increase carries
with it an automatic license which allows the library to make single-copy photo-
copies of articles from our journals for their individual patrons iu the regular
course of library operation on the premises. The institutional rate applies to all

libraries, great and small, but it does not include the making of photocopies
for other institutions, commercial or noncommercial organizations, or fulfilling

iuterlibrary loans. In the interest of maintaining the principle that scientific

journals will be supported by those who use them, it would seem reasonable for
libraries to increase their photocopying charge to their patrons by a few pennies
which in the course of a year will more than repay the added cost of the insti-

tutional rate.

Beginning October 1, 1072, we will license each of the 11 regional libraries

engaged in the interlibrary loan program at a rate of 54 per page per copy for
each photocopy of articles appearing in our journals supplied to other libraries.
In connection with this license, we should like to make the following comments :

1. Although we believe that the receipts from interlibrary loan payments
will be less than 1% of the journals' total income we nevertheless look upon
them as essential to the long-time health of the journals. We can visualize the
ultimate case when only the regional libraries will subscribe to some of our
journals and if that time should come, the income from library loan photo-
copies will be vital to the journals' support.

2. As closely as we can estimate we do not expect to receive more than $500
per year per regional library on the average. Even the N.L.M. will probably find
the cost in the neighborhood of $1,000 annually which is the cost of 20 average
journal subscriptions.

3. We understand that records are currently kept of all interlibrary loan
transactions and therefore only a slight additional effort will be required to
account for payments to the copyright owner. We propose such payments being
made semi-annually.

4. We think it reasonable for regional libraries to add 54 per page to the
charge which we understand most now make for supplying photocopies on inter-

library loans. Not only will this recover to the library the payments made to
us but also will allow the real users of the journals to share in their support.

5. The opinion of Commissioner Davis of the Court of Claims in our suit

against the Government is an authoritative judicial interpretation of the Copy-
right Act as it applies to library photocopying and will remain so unless or
until it may be altered on appeal.

This letter is being sent to each of the regional libraries well in advance of
our normal billing time so that everyone will have time to digest and discuss
our plan. We, of course, welcome the opportunity to discuss any aspect of thi.*;

plan with you. We hope that by the reasonable nature of our position you will

accept our continued aflSrmation that we are not adversaries but rather con-
cerned public who look upon you as valued customers and colleagues.

Sincerely,
WlIXIAM M. Passano.

Chairman of the Board.

EXHIBIT 6

Department of Health, Education, and Welfare.
Public Health Service,

National Institutes of Health.
Bethcsda, Md., July 31, 1912.

Mr. William M. Passano,
Chairman of the Board,
The Williams d Wilkins Co.,
Baltimore, Md.
Dear Mr. Passano : I am writing in response to your letter of June 23, in

which you detail the imminent imposition of institutional subscription rates

beginning with 1973 volumes, which rates will include payment of licensing fees
for photocopying for interlibrary loan purposes, beginning October 1, 1972.

In connection with the institutional subscription rate, your letter indicates
that the new rate carries with it an automatic license for making single-copy
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photocopies for individnal patrons in the rogiilar course of operations on the

premises. Your recent "Statement to Librarians" states that a portion of the
institution rate covers this license. However, you have subsequently indicated
to us that the entire price difference between the institutional i-ate and the indi-

vidual rate constitutes payment for this license. It is our position that we would
accede to a rise in price based on an institutional rate which would be applied
"to all libraries, great and small," but could not accept the implication that a
license for photocopying is necessary. We must, therefore, respectfully decline
to pay the institutional rate for our subscriptions, at least during the pendency
of the litigation between us. We would be pleased to renew our subscriptions
at the individual rate, or at an institutional rate which does not include a
license for photocopying. If you insist upon tying the renewal of our subscrip-
tion to the payment of a licensing fee, however, we shall have no option other
than to let them lapse.
You also state you plan to charge a fee of 5 cents per page for each photocopy

made for purposes of interlibrary loans. On the advice of our counsel, I am
instructing my staff, as well as the Regional Medical Libraries, to refuse pay-
ment of such a fee based on our position in the case before the Court of Claims.

Further, we believe it inappropriate to make any change in acquisition and
interlibrary lending practices until that litigation is finally adjudicated.
With respect to the Regional Medical Libraries, our instructions apply, of

course, only to those items paid for with contract or grant funds from the Na-
tional Library of Medicine. Although we have informed them of the action we are

taking with regard to the institutional subscription rates, we would not presume
to advise them regarding the position to be taken by their parent institution
for services tliey furnish on their own behalf.

Sincerely yours,
Maetin M. Cummings, M.D.,

Director^

EXHIBIT 7

July 31, 1972.

To Regional Medical Library Directors:

As you are aware, on February 16, 1972, Commissioner James F. Davis of the
U.S. Court of Claims filed a "Report of Commissioner to the Court" on the

copyright infringement suit against the Federal Government by the William &
Wilkins Company. This preliminary report holds that the longstanding photo-
copying practices of NLM and the NTH Library are in violation of the journal
publisher's copyright. The Commissioner's Report is not final and the Justice

Department has filed an exception to the Report with the Court of Claims.

Despite the fact that the case is still being adjudicated, the Williams and
Wilkins Company has informed the National Library of Medicine that begin-
ning October 1, 1972. they plan to license each of the eleven regional medical
libraries engaged in interlibrary loans for photocopying articles from their

journals at a rate of 5 cents per page per copy. A number of libraries have asked
us for clarification of the NLM position on these matters.

Until such time that you are informed otherwise, it remains our policy that no
NLM contract or grant funds may be spent for licensure or royalties for photo-
copying journal articles for interlibrary loan purposes because we believe such
payments to be unnecessary. If it should be ultimately decided that such photo-
copying must be licensed, such costs will then be considered as proper charges
against grant and contract funds.
We cannot advise you in your dealings with Williams and Wilkins Company

concerning services you provide outside the guidelines of the registered medical
library programs. However, it may be of interest to you to know our position
concerning Williams and Wilkins Company's new 1973 institutional subscrip-
tion rates which purportedly provide for an automatic license to make single
photocopies of journal articles on the premises. We plan to inform the Company
that we will not pay their new inytitutional subscription price, but will pay
whatever subscription rate they may set for institutions that excludes the license
fee.

We hope this will assist you in planning for the activities of the NLM com-
ponent of your library.

Martin M. Cummiiigs, M.D..
Director.
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EXHIBIT 8 (A)

The American Library Association (ALA) WASHINGTON NEWSLETTER of

August 11, 1972 contained the statement that follows :

Williams & Wilkins has recently published "A Statement to Librarians" which
announced the establishment of a "Special Institutional Rate" applicable to li-

brary subscribers. Such rate is significantly higher than the regular subscription
rate, involving an average increase of approximately 12i/i> percent.
The Statement further advises that libraries may not make photocopies of

Williams & Wilkins' works for purposes of interlibrary loan, even if purchased at
the Special Institutional Rate. Moreover, it demands that libraries pay a royalty
to William & Wilkins of 5c per page per copy on multiple copies of a single work.
Innumerable libraries, librarians, and library trustees throughout the country

have requested advice from ALA as to the response they should make to the de-
mands of Williams & Wilkins.

Tlie American Library Association is not in a position to prescribe the response
of libraries and librarians, since that response will necessarily vary on the basis
of a variety of local considerations.

However, it should be noted that :

Fh'st, a number of leading libraries have individually determined that they
will not renew their subscriptions at the Special Institutional Rate

;

Second, William & Wilkins' assertion that "a license such as that in the insti-

tutional subscription rate is a legal requirement" is based on a Commissioner's
Report and is not, to date, the decision of the Court of Claims ;

Third, the propriety of the Commissioner's Report is being strenuously con-
tested in the Court of Claims by the Federal Government, the American Library
Association, the Association of Research Libraries, the Medical Library Associa-

tion, and a number of other educational groups and institutions
;

Fourth, libraries in which copies are made on coin-operated photocopiers not
under library supervision and control, derive substantially no protection which
they do not already enjoy under the license granted by the Institutional Sub-

scription Rate ;

Fifth, general acceptance of the "use tax" concept of the Williams & Wilkins
Institutional Subscription Rate may reasonably be expected to encourage other

journal publishers to levy their own "use taxes" at ever-increasing rates :

Sixth, the Institutional Subscription Rate does not authorize copies for inter-

libi'ary loans and thus contemplates a continuing and x'igorous restriction on
access to scholarly materials contained in Williams & Wilkins' publications.
Each library must decide for itself whether it will pay a premium for Williams

& Wilkins' works notwithstanding the significant limits imposed on their use,
and on the access to them, by the Institutional Subscription Rate.

EXHIBIT 8 (B)

Special Libraries Association (SLA) has issued the following statement to its

members which was proposed by the SLA Special Committee fo/ Copyright Law-
Revision and approved by the SLA Board of Directors.

Through its Special Committee on Copyright Law Revision, the Special Li-

braries Association has been engaged in the ten-year legislative revision effort

that is now before Congress. To special libraries the rights to photocopy research
materials under a "fair use" principle has been central to the SLA concern with
the revision of the copyright law. Based on a recommendation from its Special
Committee, the SLA Board of Directors in 1964 reafBrmed the principle of "fair

use" as follows :

"A library owning books or periodical volumes in which copyright still sub-
sists may make and deliver a single photographic reproduction of a part thereof
to a scholar representing in writing that he desires such reproduction in lieu of
a loan of such publication or in place of manual transcription and solely for the

purposes of research."
In view of the recent WilUams d Wilkms report, it is now deemed desirable

that the Association take a position on the photocopying issue for the guidance of
the Association's members. Whether adopted or rejected by the U.S. Court of

Claims, the Williams d Wilkins report implies that libraries will be responsible
for reimbursing publishers through a subscription surcharge, a per page licens-

ing fee or a similar royalty arrangement. Increased costs to all special libraries
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will plainly result. Depending on the basis of reimbursement, any of these
schemes will encumber the administration of special libraries and will burden
their staff everywhere with unnecessary tasks, thus detracting from important
functions. Moreover, an inevitable consequence of the opinion, should it stand,
would be the inhibition of the business, education and scientific research com-
munities who are the principal users of special libraries.

Pending final judicial action, the Association advises its members to continue

copying practices followed heretofore. In the event that individual libraries are

approached by publishers desiring to negotiate licensing agreements, royalty pay-
ments or subscription surchai'ge agreements, such requests should be referred to

the legal counsel of their company or library, with advice to SLA's New York
office of such actions.

EXHIBIT 8(C)

The following statement was included in the August 1972 issue of MLA
NEWS, a publication of the Medical Library Association.
However firmly Williams & Wilkins may be convinced that the Davis report

on the copyright suit against NLM and NIH is law, just as firmly the Medical
Library Association is convinced that the case is suh judice. Williams & Wil-
kins has demonstrated its conviction by announcing, for the journals that it pub-
lishes, special institutional subscription rates, higher than those charged indi-

vidual subscribers, "which provides for an automatic license to make single-

copy photocopies of articles" for library patrons (but not for inter-library loan).
The right of Williams & Wilkins to seek such additional payments is the sub-

ject of review by MLA's legal counsel.

Obviously the Medical Library Association believes that the Williams &
Wilkins subscription/photocopy "package" is not in the public interest. Libraries,

however, must decide individually whether or not they want to accept this type
of proposal. They must weigh the fulfillment of immediate needs against the

possibility of weakening the case for legislative provision of single-copy photo-
copy for medical research and physicians' study. They might also confer with
their own institutional counsel.

We are aware that librarians are very conscious of their responsibility for the

library's collection. As a means of maintaining the integrity of the collection,

they might seek con<""ibutions of Williams & Wilkins periodicals to the library
by individual subscribers.

Wliatever action is decided upon, we suggest that individual institutions and
librai-ies make their opinions known to Williams & Wilkins, to the National

Library of Medicine, to the Department of Justice, Civil Division, attention of

Thomas J. Byrnes, and to the Medical Library Association.

EXHIBIT 9

Department of Health, Education, and Welfare,
National Institutes of Health,

Bethesda, Md., September 12, 1912.
Eugene B. Brody, M.D.,
Editor, Journal of Nervous and Mental Disease, Institute of Psychiatry and

Human Behavior, University of Maryland School of Medicine, Baltimore,
Md.

Dear Dr. Brody : We are addressing this letter to you in your capacity as
Editor of the Journal of Nervous and Mental Disease. As you probably are
aware, your publisher, the Williams and Wilkins Company, has been involved
in a copyright infringement suit against the Federal Government. Last February,
a report was rendered on the case which was heard before a Commissioner of
the U.S. Court of Claims. Subsequently, the Williams and Wilkins Company
proposed a new subscription rate schedule for institutional recipients which in-

cludes an automatic photocopying license for library patrons and a royalty of
five cents per page for articles copied for interlibrary loan.
We have indicated our willingness to pay higher subscription rates

; however,
we cannot accept the implication that a license for photocopying is necessary. We
are therefore faced with the prospect of lapsing the Library's subscription to

your journal.
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For many years, the National Library of Medicine has indexed the articles

contained in your journal and we would be pleased to continue to do so in the
future. However, if we are not able to obtain a regular subscription this will

no longer be possible unless some other means of acquiring your journal is

found.
I thought you should learn in advance why we may no longer be able to index

your journal rather than have you discover this after the fact.

Sincerely yours,
Maetin M. Cummings, M.D.,

Director.

EXHIBIT 10

The Williams & Wilkins Co.,

Baltimore, Md., October 2, 1972.

To Our Customers and Friends : After many discussions with librarians,
administrators, scientists, and scholars, The Williams & Wilkins Co. has arrived
at an arrangement concerning the photocopying of copyrighted material which
we hope you and the rest of your library staff will find appropriate.

BACKGROUND OF W&W POSITION

First, let us say that we have been publishing medical journals since 1909 and
it is our hope and intention to continue doing so for as long as we are able. In
most instances, the journals we publish have made modest earnings for their
societies as well as a fair margin of profit for The Williams & Wilkins Company.
This, we feel, is a reasonable and proper situation. We also feel, and have always
felt, that our function as publishers is an important and necessary one to the

rapid dissemination of scientific information. Neither the medical society nor
The Williams & Wilkins Company is in the publication business to make a quick
killing or exorbitant profits. But as publishers and businessmen, we would be
remiss if we did not consider all the factors that influence the economic viability
of our journals. For when this economic viability is threatened, so too is the very
existence of the journals and their role in the spreading of vital medical and
scientific information. Over a period of time, an exhaustive analysis of the
situation convinced us that uncompensated photocopying could lead to the demise
of the scientific journal as we know it. We did not, and do not, wish to dis-

courage scholars and physicians from photocopying journal articles. In fact,
we encourage this as a most logical and practical method of disseminating in-

formation. It is our contention, however, that the costs of the journal must be

spread equitably among all its users to offset the losses in revenue due to

dwindling subscriptions.

W&W VERSUS THE UNITED STATES

To establish this principle, we eventually found it necessary to bring suit

against the federal government. In February 1972, Commissioner James Davis
of the U.S. Court of Claims ruled in favor of The Williams & Wilkins Co.,

•.thereby upholding our contention that we are entitled to "reasonable and entire

compensation for infringement of copyrights." Our action following this decision

has been consistent with our long term objectives, which are to continue pub-
lising journals and thereby serve the scientific community, while earning revenue
for their societies and a reasonable profit for ourselves.

W&W'S FIRST PROPOSAL

Instead of resolving the copyright situation, however. Commissioner Davis'

ruling seemed only to generate hostility and confusion. Part of this confusion.
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we must confess, was brought about as a result of our own action. Since we
deemed it desirable to implement the ruling as soon as possible, The Williams &
Wilkins Co. established a plan that would spread the cost of our journals among
all of their users while continuing to allow the unimpeded flow of knowledge.
As you know, our plan called for a modest rise in the journal subscription rate
to institutions which would include a reproduction license. In return for this

license—which, incidentally, averaged less than four dollars for the 56 year
term of the copyright—we proposed to allow unlimited single-copy reproduction
of all articles, current and past, in journals published by The Williams & Wilkins
Co. carrying an institutional rate. (For a complete list of these journals, please
see enclosure.) In addition, the plan called for a five-cents-per-page fee for inter-

library loan reproductions. Since it is our position that a Commissioner's riiling,

unless reversed, has the full weight of law, it seemed logical that we proceed
from his decision by requesting that the institutional reproduction fee be paid.
Perhaps naively, we did not anticipate the strenuous objections by some seg-
ments of your library community. Until the government's appeal has been
processed, it is their contention that the ruling does not have the weight of law
and that compliance with our new procedures would imply acceptance of our

position.
REACTION TO THE PROPOSAL

To further complicate the situation, during the months following our pro-

posed plan announcement, much confusion and conflicting reports circulated as
to our intentions. Some exaggerated charges stated that our subscription rates
would soar to four or five times what they are at present ; it was charged that
burdensome bookkeeping would be required by librarians ; some claimed that we
«ven wished to curtail the practice of photocopying altogether. As a result of

these charges, an atmosphere of distrust was created with both sides main-

taining that they could not compromise their legal positions. In a letter to The
Williams & Wilkins Co. of July 31, 1972, the National Library of Medicine,
stated that it is its position tliat it would accede to a rise in price based on an
institutional rate to all libraries, great and small, but could not accept the

implication that a license for photocopying is necessary.

THE SOLUTION

In order to allow the NLM and all libraries to subscribe to W&W journals at
increased rates and include them in Index Medicus, we now accept the NIH-NLM
position. Our new institutional rates, which we shall continue to request, shall

have no connection whatever with a license to photocopy, implied or otherwise.
In short libraries may continue to supply their uses with royalty-free, single-

copy reproductions of W&W journal articles as they have done in the past.
As stated many times, we have no desire to obstruct the dissemination of scien-

tific information between library and scholar, which would certainly be the result

of cancellation of subscriptions. Further, in the same spirit, we are, again without
prejudice, withdrawing our proposal for the five-cents-per-page inter-library loan
fee imtil the appeal of our case has been heard. In the meantime, we hope to work
with libraries in an effort to develop a solution which will be mutually accept-
able. Both of these concessions have been made with a sincere desire to see that
there is no interruption whatever to the flow of scientific information between
you and your patrons which would result from subscription cancellations. We are
sure this desire coincides with your own objectives.
To facilitate greater cooperation, please feel free to call Mrs. Andrea Albrecht

collect, c/o The Williams & Wilkins Company, with any questions, comments, or

suggestions you may have.

Sincerely,
William M. Passano,

Chairman of the Board.
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JOURNALS V/HICH CARRY BOTH AN INSTITUTIONAL KATE AND AN INDIVIDUAL KATE ^

Acta Cytologica ($19.50)
American Journal of Physical Medicine

($14.00)
Current Medical Dialog ($11.00)
Drug Metabolism and Disposition

($42.00)
Fertility and Sterility ($33.00)

Gastroenterology ($35.00)

Investigative Urology ($22.50)
Journal of Criminal Law, Criminology
and Police Science ($18.50)

Journal of Histochemistry and Cyto-
chemistry ($33.00)

Journal of Immunology ($58.00)
Journal of Investigative Dermatology

$(43.75)
Journal of Nervous and Mental Disease

($23.00)
Journal of Pharmacology and Experi-
mental Therapeutics ($70.00)

Note.—Institutional rate in ( )

Journal of Trauma ($27.00)
Journal of Urology ($40.00)
Laboratory Investigation ($45.00)
Medicne ($15.00)
Obstetrical and Gynecological Survey

($29.00)
Pediatric Research ($32.00)
Pharmacological Reviews ($18.00)
Plastic and Reconstructive Surgery

($30.00)
Radiological Technology ($11.00)
Soil Science ($23.00)
Stain Technology ($12.00)
Survey of Anesthesiology ($13.00)
Survey of Ophthalmology ($26.00)
Transplantation ($43.00)
Urologieal Survey ($16.00)

JOURNALS WHICH CARRY AN INDIVIDUAL KATE ONLY '

Cancer Research ($50.00)
International Journal of Gynaecology
and Obstetrics ($10.00)

Journal of Neurosurgery ($35.00)
Journal of Biological Chemistry

($120.00)
Applied Spectroscopy ($15.00)
British Journal of Plastic Surgery

($14.00)
British Journal of Surgery ($28.50)
British Journal of Urology ($16.50)

Note.—Non-Institutional rate in ( )

British Veterinary Journal ($20.00)
Clinical Radiology ($18.00)
Community Health ($12.15)
Comparative and General Pharma-

cology ($40.00)
Dental Practitioner ($12.15)
Injury ($17.85)
Insect Biochemistry ($40.00)
International Journal of Biochemistry

($40.00)
Tubercle ($19.85)

EXHIBIT 11

The Williams & Wilkins Co.,

Baltimore, Md., Jan. 11, 1973.

Dear Librarian : On October 2nd, 1972, we sent you a detailed account of our

changed thinking about licensing the photocopying of copyrighted materials, in

light of the unfavorable responses generated by our original position. That letter

covered the background of our beliefs about photocopying; our suit against
the Federal Government ; Commissioner Davis's opinion ; our first proposal ; and
the reaction to that proposal from members of your profession. We concluded
with a solution to the problem which, to the best of our knowledge, has proved
acceptable to the entire library community.

However, we should like to re-state that solution, as there are still some mis-

conceptions about our changed position.

1) We accept the position advocated by the NIH-NLM.
2) Our new institutional rates (see enclosed rate sheet), have no connection

with a license to photocopy, implied or otherwise.

1 These journals are published by The Williams & Wilkins Co. and in most cases the copy-
right is in the name of W&W.

- These journals are published by others for which the Williams & Wilkins Co. per-
forms certain services under contract. Policy is set for those journals by their proprietors
and is not within the province of W&W. The exception is the International Journal of

Gynaecology and Obstetrics which is published by W&W but carries no institutional rate.

I
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3) Libraries may continue to supply their users with royalty-free, single-copy
reproductions of our journal articles.

4) We have withdrawn, without prejudice, our proposal for the five-cents-per-

page inter-library loan fee for copying.
We hope that this will help clear up any doubts that you may have had about

our subscription rates and our attitude toward photocopying.
Sincerely yours,

Patricia H. Morris,
Subscription Manager.

EXHIBIT 12

April 30, 1973.

Dr. Martin Cummings.
Director, National Library of Medicine,
Bethesda, Md.
Dear Dr. Cummings : We at Williams & Wilkins are most anxious to see a

solution to the interlibrary loan problem. We realize that the problem must be
solved to the satisfaction of the medical libraries as well as to ourselves. Since

my last visit with you, I and my colleagues have given much thought to the

subject.
Let me tabulate some of the requirements which iu our opinion must be met

if a plan is to be mutually satisfactory.
1. It should not require record keeping or accounting on the part of the

libraries over and above what they are doing at present.
2. It should recognize that photocopying is a valuable library tool which should

be utilized whenever the professional librarian believes that it is useful.

3. It should compensate the scientific journals for the loss of subscription in-

come which is the result of the interlibrary loan procedure.
4. Our established institutional rate should include this compensation and

our permission for reprography for interlibrary loan and over-the-counter

copying.
5. The monies collected under the plan should be built into the sul)Scription

price of the journals and should be related to the basic institutional rate so as
to assure that future variations will be in direct proportion to changes in that
basic rate.

To satisfy these requirements we have developed the following plan :

The subscription price to the 31 Regional Libraries for the 1974 journals will

be no greater than twice the institutional rate and for the Medical School
Libraries and the 500 ± medical libraries involved in the interlibrary loan opera-
tion no greater than one and one half times the institutional rate.

In all instances where libraries of any size subscribe to two or more copies of

a journal the additional copies will be billed at the individual subscriber rate.

This is with the understanding that the additional copies are for intramural use
and are not to be turned over to a branch of the parent library or any other

separate institution.

We fully realize that the success of this (or any other) plan is primarily de-

pendent on its meeting with the approval of NLM and upon NLM's willingness
to recommend it to the medical libraries throughout the country. The details

of the plan (but not its principles) should be subject to adjustment as industry-
wide surveys make available additional knowledge of interlibrary loan operation.

It is our firm belief that you and we agree on the realities of this situation and
that there is a genuine desire on both sides to arrive at an amicable and satisfac-

tory solution to the problem. We offer this as such a solution and we await with
interest your reaction to it.

Most sincerely,
Daniel H. Coyne,

President, Publishing Services Division.
William M. Passano, Sr.,

Chairman of the Board.

Mr. Brennan. The next witness and the last witness on this issue

is the president of the Authors League.

20-344—73—12
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STATEMENT OF JEEOME WEIDMAN, PRESIDENT, THE AUTHOES
LEAGUE OF AMERICA, INC.; ACCOMPANIED BY lEWIN KAEP,
COUNSEL

Mr. Weidman. Mr. Chairman and members of tlie subcommittee,
my name is Jerome "VVeidman. I am president of the Authors League
of America, a national society of professional authors and dramatists.
The Authors League appreciates this opportunity to present its views
on problems of library photocopying related to the copyright revision

bill.

The Authors League has submitted a statement on the problem of

library photocopying and I respectfully request that it be included in

the record.

Senator McClellan. It will be included.
Mr. Weidman. Thank you.
With your permission, I would like to summarize my statement, and

comment very briefly on it. I am accompanied by Mr. Irwin Karp,
Avho is counsel of the Authors Leagiie of America.

Senator McClellan. Very well.

Mr. Weidman. This morning, spokesmen for the publishers of sci-

entific and technical periodicals, discussed the effects of uncompen-
sated library copying. The Authors League shares their view that such

uncompensated reproduction of their articles is damaging and that
the damage will increase. jMuch of their testimony naturally focused
on how library copying of scientific articles affected publishers.
However, library photocopying has also an adverse economic effect

on professional authors. These authors earn all of or a substantial part
of their income from writing. After their works first appear in pe-
riodicals or books, they are often reprinted

—with the author's permis-
sion—in anthologies and textbooks. Many authors earn much of their

income from such reprinting.
Poets and essayists, for example, receive very little when a poem or

essay is published in a periodical. But they may license several dif-

ferent publishers to reprint it in anthologies, or collections. And
iilthough each fee is small, the accumulation of fees can produce a
modest reward for work of substantial literary value.

Under the proposed exemption, libraries could reproduce single

copies of poems and articles without compensation to the author. These

copies can replace several copies of an anthology or book in a library or

college book store. Authors must be compensated for uses of their

works by audiences reached by this new process. Otherwise, they will

be deprived of substantial portions of their incomes.
It must be emphasized that this one-time reprinting involves un-

limited copying. Under the libraries proposed exemption, any library
could reproduce many copies of an entire article—one copy for each
of the several individuals who orders it.

Our dispute with the libraries does not involve all library copying.
The controversy centers on the libraries' claim that they must be per-
mitted to reproduce reprints of entire articles on any subject. JNIore-

over, the heart of controversy, is not whether they should be permitted
to engage in this copying

—but whether copyright owners should be

compensated when libraries reproduce copies of their works.
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Cop3'riglit owners have empliasizecl that the only real issue is rea-

sonable compensation for library copying of their articles. Copyright
owners have accepted the principle tliat workable clearance and li-

censing conditions should—^and can—be established to provide reason-

able compensation to copyright owners.

The House Judiciary Committee said this is the fair and rational

solution to the problem. But library spokesmen have flatly rejected it.

Therefore, the National Commission should recommend reasonable

licensing systems.
We thank the subcommittee for this opportunity to present this

statement.

Senator McClellan. Fine. Thank you.

[The statement of the Authors League of America follows :]

Subcommittee on Patents, Trademarks and Copyrights,
Committee on the Judiciary, United States Senate,

July 31, 1973.

statement of the authors league of AMERICA ON "LIBRARY PHOTOCOPYING"
and S. 1361

Mr. Chairman and Members of the Subcommittee: My natme is Jerome
\Yeidmau. I am president of The Authors League of America, a national

society of professional authors and dramatists. The Authors League appreciates
this opportunity to pi-esent its views on problems of "library photocopying"
related to the Copyright Revision Bill. May I request that this statement be

included in the record?
We respectfully recommend to the Subcommittee that :

1. The library associations' proposal for a "library reproduction" exemption
should be rejected.

2. The National Commission on New Technological Uses of Copyrighted
Works should be established ;

and it should investigate and make recommenda-
tions as to

(a) "workable clearance and licensing conditions" for the library re-

production of copyrighted works, the solution recommended by the House
Judiciary Report, in those words ; and

(ft) "such changes in copyright law or procedures that may be neces-

sary to assure for such purposes access to copyrighted works, and to pro-
vide recognition of the rights of copyright owners."

3. Sec. 108 should be revised to eliminate ambiguities which would destroy
the rights of authors and publishers.

4. Section 107 should be retained. However the judicial doctrine of fair use
(which it simply reaflSrms) should not be expanded by interpretation, in the
Committee report, to "normally" include so-called "single-copy" reproduction
of an entire article.

the demand for a library reproduction exemption

The Association of Research Libraries and the American Library Associa-
tion seek an exemption (through a new Sec. 108(d) (i)) permitting libraries
or archives (i) to reproduce copies of articles and portions of books and (ii)
to reproduce, under loose conditions, copies or phonorecords of entire books or
other copyrighted works. Similar exemptions have been proposed in the past
and rejected by this Subcommittee and by the House Judiciary Committee. For
the reasons discussed below, the Authors League urges the Subcommittee to

reject the library associations' current effort to create this damaging limitation
on the rights of authors and other copyright owners. "Copyright Owners", it

should be noted, include authors, non-profit societies which publish technical
and scientific journals (e.g. American Chemical Society), non-profit publishers
of books and journals (e.g. the university presses represented by The Associa-
tion of American University Presses) , and for-profit publishers.
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The Context of the Issues

Clause (1) of the proposed library exemption would allow libraries to engage
in unauthorized, uncompensated "one-at-a-time reprinting" of entire articles,

and portions of books and other works.
"One-at-a-time reprinting" is not an argumentative or pejorative term. It

is a phrase used by experts to describe the process of disseminating articles,

chapters from books, and entire books to readers and users—by reproducing a

single reprint to fill each individual order. Each copy, made by Xerox or other

process, is an exact reprint of the original—line by line, letter by letter, as

originally set in type. The process of one-at-a-time printing is now well-esta'i-

lished. It is used by commercial reprint publishers, such as University Microfilms,
to supply copies of older books to individual customers,^ it is used by journal

publishers ; and it is vigorously employed by several large libraries which
serve as reprint centers for the patrons of many other libraries.

The process involves unlimited reproduction of copies of a given article or

other work. The reprint publisher produces one copy for each order ; but it

produces as many copies of a work as there are orders for it. Similarly, under
clause (1) of the librarians' proposed exemption, any library could reproduce
many copies of an entire article or portion of a book—one copy for each of the
several individuals who orders it. And any library could reproduce many
"single copies" of each article in a periodical issue, so long as it provided one
copy per order.

The Issues—And Positions of the Parties

Copyright owners agree that certain copying of copyrighted works can be
done by libraries without permission or compensation-^i.e. copying which falls

within the scope of fair use. And librai-ians agree that some library reproduc-
tion of copyrighted works is. and should be, copyright infringement.
But there is sharp disagreement over library reproduction of entire articles,

and similar portions of entire books. Library spokesmen demand that libraries
be permitted to reproduce copies of any article and distribute them, one-at-a-
time. to persons who order them, without the copyright owner's permission or

compensation. While library spokesmen have focussed their demand on scientific

technical and scholarly articles, their proposed exemption would give libraries

the power to reproduce copies of any article or "similarly" sized iwrtion of any
book or other work.

Libraries seek power to reproduce these copies without compensation to the

copyright owner—even though (1) copies are available from the copyright
owner, directly or through its licensed reproduction service, or/and (2) the

copyright owner will authorize the libraries to make the copies, provided i-eason-

able compensation is paid to the copyright owner under "workable clearance
and licensing conditions."

Copyright owners contended that such unauthorized, uncomi>ensated library
reproduction of entire articles and "similarly" sized portions of entire books
and other works is not permitted, and should not be permitted, under the

Copyright Act. They have made it clear that the only real issue is reasonable

comi>ensation to copyright owners for library one-at-a-time reprinting of their
articles and other works. Copyright owners have accepted the principle that
"workable clearance and licensing conditions" should—and can—be established
to authorize libraries to produce copies of these materials, and to provide reason-
able compensation to copyright owners.
"Workable clearance and licensing conditions", as the House Judiciary Com-

mittee emphasized (Rep. 83, p. 36) are the fair and rational solution to the

problem. But library spokesmen have flatly rejected it—in discussions with
representatives of copyright owners, and in their current demand for an exemi>-
tion permitting this type of one-at-a-time reproduction by libraries. Library
spokesmen have contended that copyright owners must not be compensated.
Their position poses two paradoxes. First, libraries do pay to reproduce copies
of entire articles and other works

; they pay the Xerox company and other
manufncturers of equipment and supples very handsome compensation for

providing the tools of one-at-a-time reprinting; they i>ay their employees for
the work involved in producing the copies ; the reprinting libraries often charge
substantial amounts to other libraries for reproducing copies for their patrons.
Second librarians are deciding that public funds or funds provided by tax-
deductible contributions should not be used to compensate those who make their

1 University Microfilms secures licenses from the copyright owners and pays them
royalties.

1
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oue-at-a-time I'epriuting possible—the copyright owuei's who produce the articles
and books that are the grist for their reproduction mills. By contrast, librarians
have also made the decision that the cost of producing the copies must be ab-
sorbed by libraries, and no charge made to the readers and users.

The Proposed Library Exemption Destroys the Balanced Solution Envisioned by
Congress

The reports of the House Judiciary Committee, and the draft Report of this

Subcommittee, envisioned a 3-part solution to the problems of library copying
which would serve the legitimate needs of library patrons, protect the right of

copyright owners to reasonable compensation for the use of their property (and
for their investment and woi*k in creating it), and preserve the independent,
entrepreneurial system of creating and disseminating works of literature,
science, technology and art. The solution is based on three components: (1)
fair use; (2) "workable clearance and licensing conditions", and (3) the prin-
ciple of "availability", underlying Sec. 108 of S. 1361. The librarians' proposed
library reproduction exemption destroys this balanced solution.

(1) Fair Use
As the House Judiciary Report, and the draft Report of this Subcommittee

indicate, the doctrine of fair use applies to libraries
;
and library copying which

is a fair use can be done without the permission or compensation of the copy-
right owner. The House report said: "Unauthoi'ized library copying, like evei'y-

thing else, must be judged a fair use or an infringement on the basis of all the

applicable criteria and the facts of the particular case." (H. Rep. No. 83, p. 36).
A principle purpose of the propo.«ed library reproduction exemption is to

alter that concept, and permit all library copying of entire articles and similarly
sized parts of books and other works. If the library exemption simply authorized
copying which was fair use, it would be unnecessary, and should be rejected to

avoid confusion. To the extent that it permits unauthorized, uncompensated
library copying which exceeds fair use. the exemption should be rejected because
"it is more sweeping than is necessary", and—would wreak great injury on
copyright owners, while at the same time destroying the balanced solution that
would fairly serve the legitimate rights and needs of all concerned.
The proposed library exemption seeks to legalize the very type of uncompen-

sated library reprodviction of entire articles which Commissioner Davis held
was infringement, and not fair use, in Williams & Wilkins v. United States.

His opinion carefully analyzed—and rejected—the claims of the American Li-

brary Association and Association of Research Libraries that such wholesale

copying was fair use. His findings and opinion were appealed by the government
to the Court of Claims, and its opinion is awaited. But regardless of the outcome,
the Authors League contends that such unauthorized, uncompensated one-at-a-

time reprinting of entire articles should not be permitted by the Copyright Act,
because of its unfair and damaging impact on copyright owners, and the inde-

pendent, entrepreneurial copyright system of disseminating such works. It is

precisely this type of library reproduction which, the House Report emphasized,
should be conducted under "workable clearance and licensing conditions"—with

payment of reasonable compensation to copyright owners.

(2) "Worlcahle Clearance and Licensing Conditions"

The House Judiciary Committee prescribed "workable clearance and licensing
conditions" as the second component of a balanced solution. It urged all parties
concerned "to resume their efforts to reach an accommodation." Some librarians

have recognized that a clearance and licensing system, with reasonable payment
to copyright owners, is the rational method permitting library reproduction of

copies of entire articles and similarly sized portions of books. Copyright owners
have accepted this principle, and have sought to develop such systems in coop-
eration with library spokesman. The latest effort occurred in March, 1973 when
representatives of learned societies, university presses, authors and other journal
publishers met in Washington with a large group of library spokesmen, includ-

ing representatives of The American Library Association and Association of Re-
search Libraries. For two days the group discussed various aspects of clearance
and licensing systems for library reproduction of journal articles. Plans were
made for a subcommittee to continue the work. But the entire effort collapsed
because too many library leaders stubbornly adhered to their earlier position that
libraries must have the power to engage in uncompensated reproduction of

copies of journal articles—and that copyright owners must be denied compensa-
tion. They refused to continue the joint effort.
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The stubbornness and unreasonableness of library spokesmen should not be
rewarded by giving their constituents, tlie libraries, the power to engage in un-

compensated reproduction of articles and similarly .sized portions of books. Such
reproduction can be done under fair clearance and licensing systems. And those

systems can be developed by the machinery designed by this Subcommittee for

that purpose—The National Cooimis.sion on New Technological Uses of Copy-
righted Works.

Moreover, the proposed library exemption is a totally unnecessary abrogation
of copyright owners rights, in view of the principle of "availability".

(5 ) The PrincipJe of "AvailaJtility"

Section 108(d) permits libraries to reproduce—for their patrons, or patrons
of other libraries—single copies of any work that is not "available" from desig-
nated sources. As indicated below% The Authors League believes that certaiu
revisions should be made in the section to remove ambiguities that would deprive
copyright owners of essential rights. However, the principle of "availabiiity"^
assures that the patrons of libraries can obtain rejirints of entire journal articles

and similarly sized portions of books. If the copyright owner will not provide a

copy of the article, directly or through its authorized reproduction service, the

library may produce a reprint, without permission or compensation.
In a series of meetings held in 1972, representatives of journal and book pub-

lisher, and authors, met with library representatives to discuss Sec. 108 and the

principle of availability. Library spokesmen indicated that their principal con-
cern was assuring that reprints of scientific, technical and scholarly articles were
"available"—i.e. could be provided—to patrons who requested them. Some li-

brary spokesmen also recognized that library reproduction of copies of these
articles should not be permitted whei'e the journal publisher was making copies
available directly, or through its authorized reproduction service. A proposed
revision of Sec. 108(d), suggested by a library representative, was drafted.

Altliough it would have increased the obligations of publishers under Sec. 108
to assure "availability" of reprints of articles, it was summarily rejected by
The American Library Association and Association of Research Libraries. The
reason is simple : their spokesmen insist that libraries must be permitted to re-

produce copies of articles without compensation even though the journal pul)-
lisher is making copies available, directly or through an authorized reprint
service. This destruction of the copyright owner's right, and denial of needed in-

come, cannot be justified under the principle of "availability." Where the copy-
right owner provides copies of the article, as many publishers do, libraries should
not be allowed to engage in uncompensated reproduction of these copies. If li-

braries wish to provide copies to patrons faster than the publisher does, then they
should work with copyright owners to establish "workable clearance and li-

censing conditions."

However, library spokesmen—with some notable dissents—have arbitrarily
rejected the 3-part balanced solution. They will have no part of "workable clear-

ance and licensing conditions", or a reasonable concept of "availability" which al-

lows uncompensated library reproduction only when the publisher is not provid-
ing copies. They continue to demand the power to engage in uncompensated re-

production of journal articles and similarly sized portions of books, despite the
.serious injury this would inflict on copyright owners and the copyright system.

The Library Exemption Would Injure Copyright Owners and the Copyright
System

(i) Unquestionably, the proposed library reproduction exemption would re-

duce subscribers to scientific, technical and scholarly journals by libraries, who
are their principal subscribers (and by individual subscribers). Librarians have
candidly admitted that this is the purpose of library reproduction of journal
articles. The attrition occurs at two levels. Some libraries took multiple subscrip-
tion to heavily used journals so that several patrons could use them at the
same time. Now one subscription sufiices, since it i.s used to reproduce copies of
articles for each user who wants them.

(ii) On the second level, library reproduction of journal articles allows many
libraries to eliminate all subscriptions to many journals. When patrons of these
libraries want an article, the library forwards the order to a central library
which reproduces a single copy of the article for the patron. Library spokes-
men, with a penchant for confusing euphemisms (e.g., they label unlimited

library copying of articles as "single copying" because the copies are produced
one-for-a-customer) blithely characterize these reprint transactions as "inter-
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library loans". In truth, no loan is involved. The reprint is supplied to the
patron who ordered, and he keeps it—it is his property. Admittedly, library
reproduction of journal articles is designed to permit a few libraries to serve
as one-at-a-time reprint services providing copies of articles to many other
libraries who will not have to subscribe to these scientific, technical or scholarly
journals. The government libraries involved in the Williams and Wilkins case
engaged in this "wholesale" one-at-a-time reprinting of journal articles. Each
year, their Xerox machines churned out thousands upon thousands of reprints
of journal articles—one-at-a-time—to fill the orders of patrons of other libraries
as well as their own patrons.
Under these circumstances, the proposed exemption is bound to deprive journal

publishers of income from subscriptions that are not renewed, and additional
subscriptions that are not placed because of library reproduction of their articles.

(iii) Moreover, the proposed exemption would deprive journal publishers of
compensation for uses of their works by audiences reached by the new process
of dissemination—one-at-a-time reprinting of articles. Doctors, engineers, sci-

entists in every field and other potential readers can survey the contents of

many journals through abstracts^then order reprints of the particular articles
that interest them. They are not readers of "journals". They are an audience
served directly by reprints of articles. This process of dissemination will con-
tinue to expand, for each journal article is a separate (and separately copy-
rightable) work, unrelated to the other articles in the issue. One-at-a-time re-

printing permits users to acquire copies of only the particular works—i.e. sep-
arate articles—they want to read.

Similar developments of new processes for disseminating literary, musical
and dramatic works have occurred frequently : e.g., motion pictures and tele-

vision (to supplement the stage), the phonograph record, radio and tape record-

ings (to supplement sheet music). The paperback book revolution created a
process of disseminating books—in low priced editions, through mass distribu-

tion—to an audience many times greater than that reached by the convention
method of distribution, hard-cover "trade" editions.

Until now, authors and publishers have been compensated for uses of their

works by audiences reached through these new processes of dissemination. How-
ever library spokesmen now ask Congress to impose an exemption which would
deprive journal publishers of payment for uses of their works by the increas-

ing audience reached by the one-at-a-time reproduction of their articles. This
means that innumerable readers who will benefit from the publisher's worlv

in editing, printing and distributing its journals will not help defray any part
of the publisher's cost of doing the work which made the articles "available"

in the first place. These costs continue to rise, though subscriptions remain
static, or decline. Deprived of income which they need and are entitled to

receive, publishers will be obliged to discontinue many scientific, technical and
scholarly journals.

(iv) The proposed library exemption would also damage authors of poetry,

fiction, and books and articles on current political and social problems, bi-

ography, history and a wide range of subjects. After these works first appear
in periodicals or books, they are often reprinted—with the author's permission—
in anthologies, text books, periodicals and other books (such a« collections of

an author's poetry, short stories or articles). Many authors earn a sul)stan-

tial part of their income from such reprinting of their works. Indeed, some earn
the major part of their compensation in this manner. Poets and essayists, for

example, receive very little when a poem or essay is published in a periodical ;

but they may license several different publishers to reprint the poem or essay
in anthologies or collections. And although each fee is small, the accumula-
tion of fees can produce a modest reward for work of substantial literary val-

ue. Authors of books also earn a significant part of their compensation, in many
instances, from permitting the reprinting of excerpts—of similar size to periodi-
cal articles—in anthologies, textbooks and other collections.

Under the proposed exemption, libraries-—including college and university

libraries—would have the power to reproduce single copies of poems, articles and
sections of books, without compensation to the author. The process of supplying
these copies-—e.g. one to each stur^'ent in a university c^ass in literature or po-
litical science-^can replace several copies of an anthology or book in <"he library,

or several copies of a paperback collection or text in the college bookstore. TTn-

less authors are compensated for uses of their works by aurliences reacherl by
the new process of one-at-a-time reprinting, they will be deprived of a sub-

stantial portion of their income.
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(v) As we have noted, the proposed library exemption would permit an ac-
cumulation of uncompensated copies of a given article or similarly sized excerpt
from a book. Any one library could reproduce several copies of the work, "one-
at-a-time." And many libraries could do the same thing. "Isolated instances of
minor infringements," as the Subcommittee's draft report noted, "when multi-

plied many times, become in the aggregate a major inroad on copyi-ight that
must be prevented." Library spokesmen argue that uncompensated library re-

production poses no threat to publishers and authors. But in 1967, according to

the Sophar d Heilpron report for the OflSce of Education. "It is estimated that in

1967 one billion copyrighted pages were copied in the U.S."
The library spokesmen can hardly guarantee that the proposed exemption

will not seriously injure publishers of journals, or authors. Moreover, the pro-
posed exemption does not, and could not, draw a line—limiting the injury a pub-
lisher or author would suffer before libraries will cease one-at-a-time reprinting
of his articles or portions of his books. And in the light of copyright history, it is

dangerous to assume that the process of uncompensated library copying will not
inflict substantial damage. Starting with the phonograph record, every new proc-
ess of dissemination was greeted initially by the same "it's not a real threat"
attitude the library spokesmen have voiced on the techniques of one-at-a-time

reprinting.

(vi) One of the gravest dangers of the proposed library exemption is the ad-
verse effect it will have on independent, entrepreneurial system for creating,

publishing and disseminating journals, books and other works. The "economic
philosophy" imderlying the copyright clause was that such a system was prefer-
able to patronage by governments or wealthy institutions. Because the copy-
right owner was entitled to compensation from users of his work, he could make
the expenditures necessary to create, edit, publish and disseminate it. Through the

payment of royalties and other compensation, users in effect shared in defray-
ing the costs of producing the materials they desired. But, as we have noted,

proposed exemption would deprive journal publishers, and authors, of sub-
stantial part of this needed income—compensation for uses of their works by
audiences reached by the one-at-a-time production of their articles or portions
of their books. It is regrettable that library spokesmen refuse to recognize the
serious danger their exemption poses to the independent, entrepreneurial system
of publication and dissemination which is essential to them, and—more im-

portantly—to their patrons.
(vii) It should be noted that library reproduction of articles is not merely

"note taking", nor a substitute for copying by individual readers. Persons who
obtain reprints of articles from a library copying service or the publisher are
not taking handwritten notes. They are acquiring reprints of printed articles, 10,

20. 30 or more pages long—just as they buy or acquire other published materials,
to avoid the dozens of hours it would take to copy that much by hand. Nor could

library patrons reproduce the copies themselves. Many patronize libraries that
do not have the journals : the copies are reproduced for them by other libraries

dozens or hundred of miles away. And where the patron's own library subscribes
to the journal, it will produce and deliver a reprint of the article he wants (rather
than lend the journal)—so that it can keep its one issue available to reproduce
copies of articles for other patrons, and avoid losing this reprint master through
wear and tear, readers' negligence, or theft.

The "Philosophical" Arguments
In the past, the librarians have accompanied their demand for the proposed

exemption with an assortment of "philosophical" arguments : e.g.. copyright is

a monopoly, it is not property but a "privilege." Should it become necessary to re-

spond to these familiar gambits, we respectfully direct the subcommittee's at-

tention to our accompanying statement on the "Educational Exemption," de-

manded by the National Education Association and other groups.

THE NATIONAL COMMISSION

Although the House Judiciary Committee Report urged the parties to jointly

develop "workaltle clearance and licensing conditions." efforts to do so have col-

lapsed because library spokesmen opposed this phase of a fair and balanced
solution to the problem of li])rary i)hotocopying.

It is therefore essential that the National Commission on New Technological
Uses of Copyrighted Works be established. And that the Commission proceed, as
intended by Title II of S. 1361, to study and make recommendations as to "work-
able clearance and licensing conditions" for library reproduction of articles and
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similarly sized portions of books and other works. Much of the information is

already available. Practical proposals have been made by various infoi-med indi-

viduals, including librarians who favor a licensing system. There are no real
obstacles to a reasonable solution—except the position of library spokesmen that
authors and publishers are not enttiled to any compensation for library one-at-a-
time production of their articles and similarly sized portions of their books.

REVISION OF SECTION 108

Sec. 108 (d) would permit uncompensated library reproduction of copies of

any work when an unused copy "cannot be obtained at a normal price from
commonly known trade sources in the United States including authorized repro-
ducing services." There are certain ambiguities in the section which could
seriously damage the rights of authors and publishers. These involve such ques-
tions as what "trade sources" are included, what time intervals make the privilege
operative, and what is a normal price. A careful and thorough analysis of these

ambiguities has been prepared and submitted to the Subcommittee by the firm
of Linden and Deutsch. Their memorandum indicates the principal difficulties

posed by the section ; and we respectfully urge that it be revised to overcome
them. We also urge that the revision incorporate the suggestions made b.v the
Association of American Publishers. Finally we urge the revision take account
of the difference between various categories of works. Many literary works, for

example, are reprinted periodically, as the demand for the work warrants it.

If libraries could reproduce copies during these intervals because a copy was not
available from trade sources, this could eliminate the possibility of any further

reprintings—depriving authors and publishers of income. It would appear that
the problems posed by Sec. 108 (c) and (d) could be solved more readily b.v the
Commission ; and that it might be preferable to enact See. 108, pending the
Commission's recommendations, in the form enacted by the House of

Representatives.

THE subcommittee's INTERPRETATION OF FAIR USE

As the Subcommittee's draft report indicates, Sec. 107 of S. 1361 "is intended
to restate the present judicial doctrine of fair use, not to change, narrow or en-

large it in any way." We have always supported this interpretation of the sec-

tion's purpose. The draft report further states "Library copying must be .judged
a fair use or an infringement on the basis of all the relevant criteria and the facts
of a particular situation." This is a correct statement of the application of the
fair use doctrine to library copying—paralleling the view of the House Judiciary
committee, quoted above. However, the draft report then states : "While it is not

possible to formulate rules of general application, the making of a single copy
of an article in a periodical or exceii^t from a book would normally be regarded
as fair use." We believe this sentence is not a correct application of the doctrine
of fair use, and contradicts the view of the Subcommittee and the House Judiciary
Committee that library copying, like other copying, must be .judged for fair use

purposes on the basis of all the relevant criteria and the facts of a particular
situation. We have discussed the damaging consequences of library reproduction
of so-called single copies, which cannot be considered a fair use under all the
relevant criteria. Moreover, lil)rary reproduction of single copies is. in reality, a

process which produces many copies. The crux of Commissioner Davis' opinion
in the William d Wilkins case was that the copying done by the government
libraries—one-at-a-time—"is wholesale cop.ving and meets none of the criteria

of fair use." We doubt the sentence in question was intended to condone such

copying as fair use. But it may be read that way. We respectfully urge that the
senence be deleted. This would be consistent with the fundamental premises
adopted by this Subcommittee and The House Judiciary Cnmmittee that fair use
is a judicial doctrine ("restated" in Sec. 107) and tliat library copying must be

judged, like all other copying, by applying the criteria to the facts of a particular
situation.

We thank the Subcommittee for this opportunity to state the views of The
Authors League on these vital issues.

Jerome Weidman.

Senator McClellan. Now this brings ns to the conclusion of the

witnesses that were scheduled for this morning's session. We are only
a few minutes overtime. We compensated for our lateness in starting

by coming back at 1 :80 o'clock. It is now almost 2.
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I hope now we can move expeditiously so that we can conclude

by 4 o'clock because I do have to leave at that time.

All right. Call the next witness.

Mr. Brennan. Mr. Chainnan, the issue for the afternoon session

is the proposed ad hoc committee amendment for a general educa-
tional exemption. Forty minutes have been allocated to the proponents
of the amendment, the ad hoc committee.
Would you all please come forward?
Senator McClelt.an. Forty minutes is also allotted to the opposi-

tion.

Mr. Brennan. Mr. Chairman, I request that the text of the pro-

posed amendment appear at this point in the record.

Senator ]McClellan. This is the amendment to be proposed by the
witnesses now appearing?
Mr. Brennan, That is correct.

Senator McClellan. All right, this amendment will appear imme-

diately after you gentlemen are identified in the record. Then the

amendment you sponsored may be printed in the record.

Mr, Brennan. Dr. Wigren, would you introduce yourself for the

record ?

STATEMENT OF THE AD HOC COMMITTEE OF EDUCATIOKAL INSTI-

TUTIONS AND ORGANIZATIONS ON COPYRIGHT LAW REVISIONS,
HAROLD E. WIGREN, CHAIRMAN; ACCOMPANIED BY ALFRED

CARR, LEGISLATIVE CONSULTANT, NATIONAL EDUCATION AS-

SOCIATION; ROBERT F. HOGAN, EXECUTIVE SECRETARY, NA-

TIONAL COUNCIL OF TEACHERS OF ENGLISH; RICHARD J.

SCHOECK, DIRECTOR OF RESEARCH ACTIVITIES, FOLGER SHAKE-
SPEARE LIBRARY OF THE DISTRICT OF COLUMBIA, ON BEHALF
OF MODERN LANGUAGE ASSOCIATION ;

FRANK NORWOOD, EXECU-
TIVE SECRETARY, JOINT COUNCIL ON EDUCATION TELECOMMU-
NICATIONS

;
JOHN G. STEDMAN, PROFESSOR OF LAW, UNIVERSITY

OF WISCONSIN; AUGUST W. STEINHILBER, DIRECTOR OF FED-

ERAL AND CONGRESSIONAL RELATIONS, NATIONAL SCHOOL
BOARDS ASSOCIATION; AND HARRY N. ROSENFIELD, COUNSEL
TO THE AD HOC COMMITTEE

Mr. WiGREX, Mr, Chairman and members of the subcommittee, we
have everyone here, I think, except one of our witnesses, and he has
been detained in another hearing, but he will be in shortly, I am going
to ask, in the interest of time, that each of our panel members will

introduce himself as we go through, if you don't mind? I think it

might be easier.

Senator McClellax. All right. Just introduce yourselves, and place
this proposed amendment in the record.

]Mr, WrcREN. All right.
I am Harold E. Wigren, chairman of the ad hoc committee of 41

educational organizations.
Senator McClellan. Fine. The amendment to be proposed will be

placed in the record.

[The amendment follows :]
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Section . Limitations on exclusive rights: Reproduction for teaching, scholar-]

ShiI) and research

Notwithstanding other provisions of this Act, nonprofit use of a portion of a

copyrighted work for noncommercial teaching, scholarship and research is not
an infringement of copyright.
For purposes of this section,

(1) "use" shall mean reproduction, copying and recording; storage and re-

trieval by automatic systems capable of storing, processing, retrieving, or trans-

ferring information or in conjunction with any similar device, machine or process ;

(2) "portion" shall mean brief excerpts (which are not substantial in length
in proportion to their source) from copyrighted works, except that it shall also

include

(c) the whole of short literary, pictorial and graphic works,
(b) entire works reproduced for storage in automatic systems capable

of storing, processing, retrieving, or transferring information or in conjunc-
tion with any similar device, machine or process, provided that

(i) a method of recording retrieval of the stored information is

established at the time of reproduction for storage, and
(ii) the rules otherwise applicable under law to copyright works

shall apply to information retrieved from such systems ;

(c) recording and retransmission of broadcasts within five school days
after the recorded broadcast ; provided that such recording is immediately
destroyed after such 5-day period and that such retransmission is limited
to immediate viewing in schools and colleges.

Provided that "portion" shall not include works which are

(a) originally consumable upon use, such as workbook exercises, prob-
lems, or standardized tests and the answer sheets for such tests ;

(&) used for the purpose of compilation within the provisions of Section

103(a).

Senator ]McClellan. Proceed.
Mr. WiGRE?^. I appear before you today, on behalf of the Ad Hoc

Committee on Copyright Law Revision, which represents the interests

of teachers, professors, school administrators, elected school board

members, subject matter specialists, educational broadcasters, librar-

ians and, most importantly, students themselves. Actually, we repre-
sent the only major organized group of nonprofit copyright users. Our
clients are students, and they are completely dependent on the ease

with Avhich copyrighted information can be made available to them in

reasonable proportions. In an information society, Mr. Chairman, the

quality of their education is in your hands and the hands of the com-
mittee. A list of our members is attached to this statement (exhibit

A). For the record I would like to point out that we support the testi-

mony given by the library associations this morning. These groups
are members of the Ad Hoc Committee on Copyright Law Revision.

I am accompanied today by a panel of representatives of members
and participants in the ad hoc committee who will address themselves
to particular aspects of our position. We will not dwell on some of the
other concerns we have in the bill, but instead will concentrate on the
main thrust of this hearing

—
namely, our proposal that a limited edu-

cational exemption be provided for teachers, scholars, and researchers
to use materials for nonprofit purposes in carrying out their day-to-

day work.

First, we would like to point out to the subcommittee the rationale

for this limited educational exemption. During the past 8 years, the

ad hoc committee has made every effort to maintain contact and dia-

log with publishers, authors, and materials producers to reach some

type of accommodation which would take into account the interests

of all parties concerned in the revision effort in order to strike a fair
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balance between the rights of proprietors and the rights of consumers/
usere of materials.

Our discussions, however, have been frustrated by the impact of
the recent ruling by Commissioner Davis of the U.S. Court of Claims
in favor of Williams & Wilkins, in its copyright infringement suit

against the National Library of Medicine. Commissioner Davis' re-

port, in our judgment, has great impact not only on library operations
bvit also on the ability of the educational community to gain access to

the intellectual resources of this Nation. This ruling, if affirmed by
the entire Court of Claims, would seriously limit the scope and mean-

ing of "fair use." The Commissioner's ruling has caused considerable
consternation and alarm within the educational community not only
because of its effect on libraries but also because it would undercut the

accepted and traditional meaning of "fair use" for teachers. The lan-

guage and rationale are just as applicable against teachers and schools

as against libraries.

Senator McClellan. I don't want to interrupt you, but I do think
this question ought to be borne in mind, and I would like for some of

you to give us an answer to it.

Is there any danger of this material drying up or being greatly di-

minished by reason of the inability of the proclucers to finance the costs

of it unless they get revenues, additional revenues in some other way?
Mr. WiGREN. Well, we think that we are creating markets for the

author's works, and we think that the author needs us and we need
him. We give his works visibility.

Senator McClelLx\n. There is no question about that, but if tlie,y

can't produce it, and get a return, at least on their investment, enough
to keep them in business, you are not going to have the material.

Mr. WiGREN. Well, we are asking for only minimal things in the
course of teaching and learning that we feel will not undercut at all

the ability of the publisher to make sufficient profit, which, of couree,
we think he should do.

Senator McClellax. Rut on the other hand, if they don't have any-
body to subscribe for it, they are certainly not going to produce any
of it.

Mr. WiGREN. That is right.
Senator McClellaist. So we have a problem. There has to be a little

give and take here.

Mr. WiGREN. We understand this and Congress needs to strike a fair

balance between the rights of proprietors and the rights of users.

Because the Williams and WilJdiis decision proves the unreliability
of "fair use" for schools and libraries, the ad hoc committee urges
Congress to adopt the concept of a limited educational exemption
which would neutralize the harmful effect of the Commissioner's

opinion on both schools and libraries and at the same time not be
detrimental to publishers or producers of materials. In light of Wil-
liams and Wilkins, our request for a limited educational exemption is

submitted to this committee not in lieu of "fair use" but in addition to
"fair use" in the statutes. "Fair use" is generic in nature and is appli-
cable to everyone

—commercial and noncommercial user alike. Educa-
tional users need special protection over and above that provided
commercial users because they have a public responsibility for teaching
the children entrusted to them. They work for people- -not for profit.
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Tliey do not use materials for their own gain, but for the benefit of the

children of all of our citizens, including those of authors and pub-
lishers. This is the foundation stone for American education.

Now, the whole proposed language of the ad hoc committee's recoin-

mendation, including definitions and limitations, is attached to this

statement in exhibit B. It is too long to read here because it takes up
a whole page, but I respectfully request that it be inserted into the
record.

Senator McClellan. Let that also be inserted in the record.

Mr. WiGREN. Also I would like to request that exhibit A be inserted

into the record
Senator McCijellan". Let that also be inserted into the record.

Mr. WiGREN. In short, the ad hoc committee's recommendation would
enable teachers to make copies or recordings for purely noncommer-
cial classroom teaching purposes of the following, for example :

A short poem ;
a short story ;

an essay ;
a map.

An article from a magazine or newspaper.
A transparency of a chart from a newspaper or from a text

for classroom use.

A transparency of a graph or diagram from a book, newspaper,
or a magazine.
A TV or radio program which is used within 5 school days after

the recorded broadcast, then erased.

A rendition of a school orchestra for the purpose of self-

evaluation.

A recording of a musical excerpt for the purposes of study.
Excerpts or quotations (such as excerpts from contemporary

writings in a duplicated examination).
The ad hoc committee is not asking for the right to copy an entire

book or novel; a dictionary, reference book, musical score, encyclo-
pedia, magazine, newspaper, pamphlet, or monograph; a motion pic-
ture or a filmstrip. The ad hoc committee is not asking for the right to
make copies of materials originally consumable upon use, such as
workbook exercises, problems, answer sheets for standardized tests;
nor is it asking for permission to anthologize.

In conclusion, we would like to point out that the doctrine of "fair

use" alone is insufficient, in our judgment, to provide the certainty that
teachers and other nonprofit educational users of copyrighted mate-
rials need for their own protection, particularly in light of recent de-

velopments in the Williams and Wilkins case.

In the event that this subcommittee cannot grant our request, the
ad hoc committee will be miable to support the proposed legislation

(S. 1361) unless it is changed in two major respects: (1) unless the
bill specifically provides adherence to the concepts and meanings of
"fair use" which were written into House Keport No. 83, of the 90th

Congress, as amended in the following respects :

{a) The elimination of the expression "no matter how minor" in

reference to the fourth criterion.

(5) The authorization for classroom purposes for limited multiple

copying of short whole works, such as poems, articles, stories, and

essays.

(c) The application of the full impact of "fair use" to instructional

technology.
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(2) Unless the decision of the Commissioner in the Williams and
Wilkhis case is specifically rejected to the extent in which it differs

from that House report, as amended above.

The 41 organizations represented on the ad hoc committee have
thrashed out their differences, and the position we take now at this

hearing best states the preponderant view of our committee.
I turn now^ to the panel members. In the interest of time, I will ask

each panel member to introduce himself to the subcommittee and indi-

cate the needs and concerns of the organization or organizations he

represents relative to the ad hoc committee's recommendation to the

Congress.
Mr. Harry Rosenfield, to my left, is our counsel and we may call

upon him during the question period.
Mr. Rosenfield. Mr. Chairman, before any otlier witness speaks,,

would it be possible to have the whole of each of these statements put
in the record

; they are being read in substance, and not in verbatim
form.

Senator McClellax. We have so ordered this morning that any wit-

ness may have his entire prepared statement placed in the record and

just highlight it and supplement it as he may choose.

[The statement of Harold E. Wigren in full follows :]

Statement op Ad Hoc Committee (of Educational Institutions and Organi-

zations) ON Copyright Law Revision by Harold E. Wigren

Mr. Chairman and Members of the Subcommittee: I am Harold E. Wigren,
chairman of the Ad Hoc Committee (of 41 educational organizations) on Copy-
right Law Revision, a consortium covering a wide spectrum of organizations
within the educational community which have joined to protect the public inter-

est in the revision of the copyright law. I am a member of the staff of the Na-
tional Education Association, and serve as the NEA's Educational Telecom-
munications Specialist. I appear before you today, however, on behalf of the Ad
Hoc Committee on Copyright Law Revision, which represents the interests of

teachers, professors, school administrators, subject matter specialists, educa-
tional broadcasters, librarians and, most importantly, students themselves. Ac-

tually, we represent the only major organized group of copyright users. Our
clients are students, and they are completely dependent on the ease with which
copyrighted information can be made available to them in reasonable proportions.
In an information society, gentlemen, the quality of their education is in your
hands. A list of our members is attached to this statement (Exhibit A). For the

record, I would like to point out that we support the testimony given by the

library associations this morning. These groups are members of the Ad Hoc Com-
mittee on Copyright Law Revision.
Our committee has appeared before you on previous occa.sions to outline our

concerns in the critical matter of copyright law revision. These concerns included
the need for a clear delineation of "fair use" so that teachers can know what is

permissible and what is not permissible in the uses of materials to stimulate

learning. We have still other concerns regarding the copyright legislation now
before you. Because of time constraints, we have set forth those concerns in a

footnote.^ We will not, therefore, dwell on any of these matters today but instead
will concentrate on the main thrust of this hearing—our proposal that a limited
educational exemption be provided for teachers, scholars, and reseaixhers to use
materials for iionproflt purposes in carrying out their day-to-day work.

First, we would like to point out to the Subcommittee the rationale for this

limited educational exemption. During the past eight years, the Ad Hoc Com-

1 Other concerns of the Ad Hoc Committee : (a) the expansion of the duration of copy-
right from 28 year plus 28 years in the present law to life of the author pins 50 vears in the
projiosed law (This we feel is unwarranted and will prevent materials from going into the
public domain for at least 75 years and, in some cases, as much as 120 years.) ; (bi the
liability of innocently infringing teachers and the excessive penalties whicli are possiblp
under the proposed law

; (c) the need for "fair use" to apply to instructional broadcasting
and to instructional uses of computers and other technology; and (d) concerns as to the
composition of the proposed commission on the technological uses of copyrighted worlds.
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mittee has made every effort to maintain contact and dialogue with publishers,
authors, and materials producers to reach some type of accommodation which
would take into account the interests of all parties concerned in the revision ef-

fort in order to strike a fair balance between the rights of proprietors and the
rights of consumers/users of materials.
Our discussions, however, have been frustrated by the impact of the recent

ruling by Commissioner Davis of the U.S. Court of Claims in favor of Williams &
Willcins, in its copyright infringement suit against the National Library of
Medicine. Commissioner Davis' report, in our judgment, has great impact not
only on library operations but also on the ability of the educational community
to gain access to the intellectual resources of this nation. This ruling, if affirmed

by the entire Court of Claims, would seriously limit the scope and meaning of
"fair use." The Commissioner's ruling has caused considerable consternation
and alarm within the educational community not only because of its effect on
libraries but also because it would undercut the accepted and traditional mean-
ing of "fair use" for teachers. The language and rationale are just as applicable
against teachers and schools as against libraries.

Because the Williams d Wilkins decision proves the unreliability of "fair use"
for schools and libraries, the Ad Hoc Committee urges Congress to adopt
the concept of a limited educational exemption which would neutralize the
harmful effect of the Commissioner's opinion on both schools and libraries
and at the same time not be detrimental to publishers or producers of materials.
In light of Williams d Wilkins, our request for a limited educational exemption
is submitted to this committee not in lieu of "fair use" but in addition to "fair
use" in the statutes. "Fair use" is generic in nature and is applicable to

everyone—commercial and noncommercial user alike. Educational users need
special protection over and above that provided commercial users because they
have a public responsibility for teaching the children entrusted to them. They
work for people—not for profit ! They do not use materials for their own gain but
for the benefit of the children of all of our citizens, including those of authors
and publishers. This is the foundation stone for American education.

THE AD HOC COMMITTEE'S RECOMMENDATION

The Ad Hoc Committee on Copyright Law Revision therefore respectfully asks
the Congress to include in its new copyright law the following operative word-
ing of the limited educational exemption :

"Notwithstanding other provisions of this Act, nonprofit use of a
portion of a copyrighted work for noncommercial teaching, scholarship or
research is not an infringment of copyright."

The whole proposed language including definitions and limitations is attached
to this statement. (See Exhibit B.)

In short, the Ad Hoc Committee's recommendations would enable teachers
to make copies or recordings for purely noncommercial classroom teaching pur-
poses of the following, for example :

A short poem.
A short story.
An essay.
A map.
An article from a magazine or newspaper.
Transparency of a chart from a newspaper or from a text for classroom use.

Transparency of a graph or diagram from a book, newspaper or a magazine.
A TV or radio program which is used within 5 school days after the

recorder broadcast, then erased.
A rendition of a school orchestra for the purpose of self-evaluation.

A recording of a musical excerpt for the purposes of study.

Excerpts or quotations (such as excerpts from contemporary writings
in a duplicated examination).

The Ad Hoc Committee is NOT asking for the right to copy an entire book
or novel

;
a dictionary, reference book, musical score, encyclopedia, magazine,

newspaper, pamphlet or monograph ; a motion picture or a filmstrip. The Ad
Hoc Committee is NOT asking the right to make copies of materials originally
consumable upon use, such as workbook exercises, problems, answer sheets for

standardized tests ; nor is it asking for permission to anthologize.
In conclusion, we would like to point out that the doctrine of "fair use" alone

is insufficient to provide the certainty that teachers and other noni)rofit educa-

tional users of copyrighted materials need for their own protection particularly
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in light of recent developments in the Williams & WilMns case. Teachers are not
interested in mass copying that actually damages authors and publishers, but
they need to be free to make creative use of all of the kinds of resources available
to them in the classroom, and this necessarily involves some reproduction and dis-
tribution of copyrighted vporks such as contemporaneous material in the press,
isolated poems and sitories for illustrative purposes, TV or radio materials, and
the like. Subjecting the use of modern teaching tools to requirements for advance
clearance and payment of fees v^'ould inhibit use of teachers' imagination and in-

genuity and necessarily restrict students' opportunity to learn. It is imperative,
therefore, that a specific limited educational exemption for educational copying
or reproduction be granted by the Congress.

In the event that this Subcommittee cannot grant our request, the Ad Hoc
Committee will be unable to support the pi-oposed legislation (S. 1361) unless it

is changed in two major respects: (1) unless the bill specifically provides ad-

herence to the concepts and meanings of "fair use" which were written into House
Report No. 83, 90th Congress, as amended in the following respects :

(a) the elimination of the expression "no matter how minor" in reference

to the fourth criterion

(&) the authorization for classroom purposes for limited multiple copying
of short whole works, such as poems, articles, stories, and essays

(c) the application of the full impact of "fair use" to instructional

television

and (2) unless the decision of the Commissioner in the Williams d Wilkins case is

specifically rejected to the extent in which it differs from that House Report, as

amended.
Accompanying me today are representative members of the Ad Hoc Committee

who will speak to the Ad Hoc Committee's request for a limited educational

exemption. The 41 organizations represented on the Ad Hoc Committee have

thrashed out their differences, and the position we take now at this hearing best

states the preponderant view of our Committee.
I turn now to the panel members. In the interest of time, I will ask each panel

member to introduce himself to the Subcommittee and indicate the needs and con-

cerns of the organization or organizations he represents relative to the Ad Hoc

Committee's recommendation to the Congress.

EXHIBIT A

Ad Hoc Committee on Copyright Law Revision Jult 1973.

American Association for Higher Education
American Association of Colleges for Teacher Education

American Association of Junior Colleges
American Association of Law Libraries

American Association of School Administrators

American Association of School Librarians

American Association of University Women
American Council on Education
American Educational Theatre Association, Inc.

American Library Association

Association for Childhood Education International

Association for Computing Machinery
, „ r. ,

Association for Educational Communications and Technology

Association of Research Libraries

Baltimore County Schools

College English Association

Corporation for Public Broadcasting
Council on Library Resources
International Reading Association

-Joint Council on Educational Telecommunications, Inc.

Medical Library Association
Modem Language Association

Music Educators National Conference

Music Teachers National Association

National Art Education Association

National Association of Educational Broadcasters

National Association of Elementary School Principals

National Association of Schools of Music

National Catholic Educational Association

National Catholic Welfare Conference I
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National Commission for Libraries and Information Science
National Contemporary Theatre Conference
National C<)uncil for the Social Studies
National Council of Teachers of English
National Council of Teachers of Mathematics
National Education Association of the United States
National Instructional Television Center
National Public Radio
National School Boards Association
rublic- Broadcasting Service

SpetM-h Communication Association

INTERESTED OBSEBVEES

American Association of University Professors
American Home Economics Association
American Personnel and Guidance Association
Assoi-iated Colleges of the Midwest
Association of American Law Schools

Ass(x-iati(Ui for Supervision and Curriculum Development
Federal Communications Commission
National Congress of Parents and Teachers

EXHIBIT B

Section . Liniitations on exclusive rights: Reproduction for teaching, scholar-

ship and research

Notwithstanding other provisions of this Act, nonprofit use of a portion of

a copyrighted work for noncommercial teaching, scholarship or research is not

an infringement of copyright.
For purposes of this section,

(1) "use" shall mean reproduction, copying and recording; storage and re-

trieval by automatic systems capable of storing, processing, retrieving, or trans-

ferring information or in conjunction with any similar device, machine or

process ;

(2) "portion" shall mean brief excerpts (which are not substantial in length
in proportion to their source) from certain copyrighted works, except that it

shall also include

(a) the whole of short literary, pictorial and graphic works

(&) entire works reproduced for storage in automatic systems capable
of storing, processing, retrieving, or transferring information or in con-

junction with any similar device, machine or process, provided that

(i) a method of recording retrieval of the stoi-ed information is

established at the time of reproduction for storage, and
(ii) the rules otherwise applicable under law to copyrighted works

shall apply to information retrieved from such systems ;

(c) recording and retransmission of broadcasts within five school days
after the recorded broadcast; provided that such recording is immediately
destroyed after such 5-day period and that such retransmission is limited

to immediate viewing in schools and colleges.

Provided that "portion" shall not include works which are

(a) originally consumable upon use, such as workbook exercises, problems,
or standardized tests and the answer sheets for such tests ;

(ft) used for the purpose of compilation within the provisions of Section

103(a).

Senator McClellan. Who is the next witness to be heard from ?

Mr. Carr. ]\Ir. Chairman and members of the subcommittee, T am
Alfred Carr, legislative consultant in the Office of Government Rela-

tions of the National Education xYssociation.

I appreciate this opportunity to appear before you this morning
on behalf of the National Education Association of the United States.

Teachers are both authors and consumers of educational materials,

many of which are protected by copyright laws. NEA, representing
some 1.4 million teachers and other educators, wants a law which will

be equitable to both authors and consumers.

20-3-14—73—13
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Tliere is an overriding need to be met in the revision of the copy-

right law : tlie need to maintain openness in om- society and to insure

reasonable access to information and ideas for all of onr citizens. This
is of primary concern in our democracy.
The teacher gives visibility to the author's works and creates markets

for them. One may ask : What good is an author's work if no one is

interested in reading what he has written ? In a sense, we promote the

works of authors in the classroom. Teachers have the responsibility
of stimulating interest on the part of learners. This means using a

wide variety of materials and resources for teaching and learning.
In the world of information in the lOTO's, this imposes on the teacher

a new responsibility to make rapid decisions regarding the use of

materials—decisions which often turn out to be regarded as infringe-
ments or near infringements of the present archaic copyright law.

Teaching is no longer confined to the use of a single textbook.

Creative teachers need bits and pieces of all sorts of written, pictorial,
and graphic materials geared to the teachable moment when students

are best ready to learn. Requiring a teacher to purchase a large book
in order to use a small portion would simply mean that the teacher

would neither buy the book iior use the materials. Teachers today
must work in a world where the ver}' atmosphere is loaded with in-

formation which students must learn to shift and evaluate.

What then are education's needs in any new copyright legislation

passed by this Congress ?

Immediate access to reasonable portions of printed and nonprinted
materials for instructional purposes without payment of royalties.
This reasonable access should be extended to the use of instructional

television, computers, automated sj^stems. and other developments in

educational technology.
Certainty that the present law's "not-for-profit" principle be con-

verted into a limited educational exemption for nonpix)fit uses of

copyrighted materials.

Protection for teachers wdio innocently infringe the law in the per-
formance of their duties as teachers.

Retention of the same copyright duration period as in present law :

that is, 28 years plus a 28-3^ear renewal period.
The teacher's needs encompass the new teaching-learning processes

that are being stimulated by the enormous amount of new informa-
tion and the attendant opportunities afforded by the new educational

technologj'.
Xew teaching techniques

—
including the use of computers, closed

circuit television, videotapes, recordings, and microfilm, among other
forms of communications technology

—have been developed to keep
pace with the demands of the fast changing information explosion
faced by our schools. They make possible more learning in less time.

Flexible scheduling at the secondary level has been made possible by
computers and has opened a wide choice for leariiers within the school

day. Computerized scheduling can free students from rigid teaching
patterns and enable them to be liberated for a portion of the day for
individualized work, library activities, open laboratory work on a

problem or project, or for individual conferences with teachers.

Schools without walls have opened the parameters of the learner
to include attending political conventions, court hearings, sports
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events, and witnessing moon launches. Tools such as cassettes, video-

tapes, and cameras can be used to captuie these events for sharing
with other learners. All of this is to say that the world has changed
considerably since 1909 and that this change can be seen in the schools

as well as in every other sector of our society. The new copyright law
nuist not freeze education at the 1930 level or even at the 19To level.

It is important to cite a few teaching jDractices to illustrate the re-

strictiveness of S. 1361 :

A teacher videotapes a relevant television program off the air for

use on the following day with his or her social studies classes in the

auditorium or in the classroom.

A teacher reproduces 30 copies of one page out of a copyrighted
book.
A teacher puts a chapter from a copyriglited book into a computer

in order to make an analysis of the grammatical structure.

A class is having difficulty understanding symbolism in literature,
and the class text does not go far enough in its explanation. The
teacher therefore makes multiple copies of a poem or a short essay

—
from another book—that would help the class understand the concept.
NEA strongly urges this committee and this Congress to adopt a

revised copyright law that will explicitly provide limited exemptions
for teaching, scholarship, or research purposes, and extend "fair use"

provisions to new educational technology such as instructional tele-

vision, computers, and automated systems.

Finally, therefore, we need a new law that will support, rather than
thwart, good teaching practices in the 19T0's.

Thank you.
Senator McCoxLiVN. Thank you.
[The statement of Alfred Carr in full follows :]

Statement op Alfred Carr, Legislative Consultant, National Education
Association

Mr. Chairman and members of the subcommittee, I am Alfred Carr, Legislative
Consultant in the Office of Government Relations of the National Education
Association. I appreciate this opportunity to appear before you this morning on be-
half of the National Education Association of the United States.

Teachers are both authors and consumers of educational materials, many of
which are protected by copyright laws. NEA, representing some 1.4 million teach-
ers and other educators, wants a law which will be equitable to both authors and
consumers. We wish to see proper protection of the interests of those persons
whose creative abilities produce line instructional materials. At the same time,
we wish to insure that teachers and learners are protected in their creative use
of materials in the classroom. There is an over-riding need to be met in the re-

vision of the copyright law : the need to maintain openness in our society and to
insure reasonable access to information and ideas for all of our citizens. This is

of primary concern in our democracy.
The teacher gives visibility to the author's works and creates markets for

them. One can ask : What good is an author's work if no one is interested in

I'eading what he has written? In a sense, we promote the works of authors in the
classroom. Teachers have the responsibility of stimulating interest on the part
of learners. This means using a wide variety of materials and resources for

teaching and learning. In the world of information in the 1970s, this imposes
on the teacher a new resjxnisibility to make rapid decisions regarding the u.se

of materials—decisions which often turn out to be regarded as infringements or

near-infringements of the present archaic copyright law.
Teaching is no longer confined to the use of a single textbook. Creative teach-

ers need bits and pieces of all sorts of written, pictorial, and graphic materials
geared to "the teachable moment" when students are best ready to learn. Requir-
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ing a teaclier to purchase a large book in order to use a small portion would simply
mean that the teacher would neither buy the book nor use the materials. Teachers

today must woi-k in a world where the very atmosphere is loaded with informa-

tion which students must learn to sift and evaluate.

What then are education's needs in any new copyright legislation passed by
this Congress?
Immediate access to reasonable portions of printed and non-printed materials

for instructional purposes without payment of royalties. This reasonable access

should be extended to the use of instructional television, computers, automated

systems, and other developments in educational technology.

Certainly that the present law's "not-for-profit" principle be converted into a

limited educational exemption for non-prolit uses of copyrighted materials.

I'rotection for teachers who innocently infringe the law in the performance of

their duties as teachers.
Retention of the same copyright duration period as in present law

; i.e., 28

years plus a 2S-year renewal period.
The teacher's needs encompass the new teaching-learning processes that are

being stimulated by the enormous amount of new information and the attendant

opportunities afforded by the new educational technology.
New teaching techniques—including the use of computers, closed-circuit tele-

vision, videotapes, recordings and microfilm, among other forms of communica-
tions technology—have been developed to keep pace with the demands of the fast

changing information explosion faced by our schools. Tliey make possible more
learning in less time. Flexible scheduling at the secondary level has been made
possible by computers and has opened a wide choice for learners within the
school day. Computerized scheduling can free students from rigid teaching pat-
terns and enable them to be liberated for a portion of the day for individualized

work, library activities, open laboratory work on a problem or project, or for

individual conferences with teachers.

Schools without walls have opened the parameters of the learner to include

attending political conventions, court hearings, sports events, and witnessing
moon launclies. Tools such as cassettes, videotapes, and cameras can be used to

capture (hese events for sharing with other learners. All of this is to say that
the world has changed considerably since 1809 and that this change can be seen
in the schools as well as in every other sector of our society. The new copyright
law must not freeze education at the 1930 level or even at the 1973 level !

It is important to cite a few teaching pi-actices to illustrate the restrictiveness
of S. 1361 :

A teacher videotapes a relevant television program off tlie air for use on the

following day with his or her social studies classes in the auditorium or in the
classroom.
A teacher reproduces 30 copies of one page out of a copyrighted book.
A teacher puts a chapter from a copyrighted book into a computer in order

to make an analysis of the grammatical structui-e.

A class is having difBculty understanding symbolism in literature, and the
class text does not go far enough in its explanation. The teacher therefore makes
multiple copies of a poem or a short essay (from another book) that would help
the class understand the concept.

All of these practices, according to counsel for some publishers, would con-
stitute infringements under the present law. Likewise, they would be considered
infringements under the proposed bill, S. 1361, which is not significantly different
from the present law. This again illustrates that the 1909 law is out of joint
with present practices in the schools of the '70s.

In our judgment, the proposed copyright law would drastically curtail the
use by teachers of various materials for instruction. NEA strongly urges this
Committee and this Congress to adopt a revised copyright law that will explicitly
provide limited exemptions for teaching, scholarship, or research purposes, and
extend "fair use" provisions to new educational technology such as instructional
television, computers, and automated systems.

Finally, therefore, we need a new law that will support, rather than thwart,
good teaching practices in the 1970s.
Thank you.

Senator ]McClellan. "^Vlio is next ?

Mr. HoGAX. My name is Robert F. Hogan, and I am the executive
secretary of the National Council of Teachers of English.
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I will depart considerably from my written statement, which Avas

submitted, and I would be g'lad if that would go into the record, too.

One of the remarkable effects of 10 years of discussion and debate
over the needed provisions in a new copyright law is that it has cast

into an adversary relationship persons who are not only friends but

interdependent professional colleagues
—

teachers, writers, and pub-
lishers.

Many writers teach. Some of us who teach write and hope to publish.
]\Iost of the editorial staff members of educational publishers began
as teachers. Some still teach.

The unnaturalness of this adversary relationship is revealed again
and again by the recurrence of the same refrain in our private and
off-the-record conversations : "But I didn't mean that."

I cite a practice of a brilliant, creative teacher—a practice which
would be prohibited by a restrictive copyright lavv-

;
and my publisher

friend says, "But I didn't mean that."

He, in turn, cites an instance of district-wide Avholesale piracy ;
and

I say, "But I didn't mean that."

In my prepai'ed statement I've tried to make clear by example on

page 2 what NCTE does mean and on page 3 what it does not mean.
If I may depart from my informal remarks, I would direct your atten-

tion to the bottom of page 2 of my prepared statement: The question
of the moment is not whether or not ]\Ir. Housman or his estate will

forfeit income. Rathei", the question is whether or not as a teacher I
am free to use ]\Ir. Housman's poem in this way; or wliether, en-
cumbered by a restrictive law, I must plod ahead with wh/^tever I had
jDlanned for that day—for example, the third part of the rlrme of The
Ancient Mariner—before I knew what that day meant for my students.

Briefly, we join the other members of the Ad Hoc Committee in

seekino- a limited educational exemption within the guidelines set

fortli by Mr. Wigren. Until the Williams and Wilkins case, we had

thought the doctrine of "fair use" could be made to offer sufficient

protection for the creative teacher. Mr. Wigren has made clear why
we no longer believe that,

I concluded my prepared statement with the following paragraph :

The best teachers at any level are bright, creative individuals who not only
know their subject and understand how children learn, but who connect what
they teach to the world around their students. They not only serve their own
students well, but by their example they inspire less gifted colleagues to teach
better than they otherwise might. What the National Council fears most of all

in a restrictive copyright law is that penalty and the fear of penalty will stiile

creativity and imagination among teachers and reward pedestrian teaching.

To put it another Avay, we hope for a law that will offer the creative
teacher more security than the uncertain feeling that "they won't
sue me because, surely, they didn't mean that."

What we hope is that after the law is finally written and its accom-

panying report is issued, and the first piece of litigation is instituted
and 1)rought to its conclusion, no one—teacher, publisher, author, or

legislator-
—will look at that conclusion and say in a private and off-

the-record moment :

"But I didn't mean that."

Thank you.
Senator McClell.\n. Thank you.
[The statement of Robert F. Hogan in full follows :]
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Statement of Robert F. Hogan, National Council of Teachers of English

Mr. Chairman and members of the subcommittee, I am Robert F. Hojjan.
Executive Secretary of tlie National Council of Teachers of English. The Na-
tional Council is the world's largest independent organization for teachers of
one subject. Its 115 thousand individual, associate, and institutional members
and subscribers are drawn from all levels of education, elementary through
graduate school. For them. T express our appreciation for this opportunity to
submit written and oral testimony to the subcommittee.
Although a substantial majority of this membership consists of classroom

teachers, it also includes authors, editors, and pul)lishers. The Council itself is

a pulilisher of seven periodicals and about fifteen books and monographs each
year, all protected by copyright. I stress those two facts, on the chance that
someone might construe the remarks that follow as threatening to the interests

of authors, publisliers. and others who have a genuine stake in reasonable pro-
tection through copyright. The Coimcil shares that stake.

What chiefly concerns us is, while ensuring the maintenance of reasonable

copyright protection, to recognize fully the needs of more than a million elemen-

tary classroom teachers who spend up to half their teaching time and effort on

language arts and reading. 175 thousand secondary .school teachers of English,
and, most of all. the 45 million children they teach.
The Council has supported and participated in the work of the Ad Hoc Commit-

tee on Copyriglit Revision for more than a decfide. T^ntil last year the Council
felt reasonably confident that "fair use," as provided for in House Report No. 88
of the 90th Congress and as amended in the testimony of ]\Ir. Wigren, Chairman
of the Ad Hoc Committee, would afford adequate protection for teachers and fair

treatment to copyright proprietors. Plowever. the outcome of the Williams &
Wilkinfi case has destroyed that confidence. The recommendations to the U.S.
Court of Claims from the Commissioner of that Court could have no other effect.

They call into question not only the right of the teacher or a scholar to make by
photocopy or machine one copy of a copyrighted work, but even to hand-copy such
material. In the light of this restrictive interpretation of "fair use." the National
Council joins other members of the Ad Hoc Committee in seeking a limited edu-
cational exemption to shore up. in the law, the protection we need.
What kind of privilege is it that we seek? Perhaps some examples would help to

make that clear :

(1) In the course of a unit on satire, to make multiple copies of a news-
paper column by, say. Art Buchwald or Mike Royko to illustrate contemporary
satire :

(2) To select from the students' textbooks a poem they have not been
taught and to make multiple copies for use in an examination :

(3) To make multiple copies of book reviews from a variety of sources—
New York Revieiv. 3f.s., Esquire, Time—to show how different reviewers deal
with the same book ; and

(4) To take into account a sudden issue of widespread interest—for exam-
ple, the murder of the athletes at the Berlin Olympics—by making for stu-

dents that following day copies of Housman's poem "To An Athlete Dying
Young."'

Let me be just as specific in citing privileges the Coimcil does vof seek :

(1) To substitute for commercial anthologies, collections of copyrighted
literature manufactured locally ;

(2) To copy consumable materials such as answer sheets for commercially
published tests, the tests themselves, or workbooks : and

(3) To store indefinitely and reuse periodically stencils or other "master
copies" of materials once duplicated for spontaneous use in a particular
teaching situation.

The best teachers at any level are bright creative individuals who not only know
their subject and understand how children learn, but who connect what they teach
to the world around their students. They not only serve their own students well,
but by their example they inspire less gifted colleagues to teach better than they
otherwise might. What the National Council fears most of all in a restrictive copy-
right law is that penalty and the fear of penalty will stifle creativity and imagi-
nation among teachers and reward pedestrian teaching.

Senator ]\IcClellan. Next ?

Mr. SciioECK. Mi\ Chairman anrl members of the sulx-ommittee, I

am Richard J. Schoeck, director of researcli activities of the Folger
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Shakespeare Library in "Washiiifrton. I appear before you today repre-

senting the Modern Language Association of America, which has a

membership now of 30,000, all of whom are teachers, and most of them
scholars, active in research.

The ]MLA suj^ports the statement of Mr. Wigren, which you have
just heard, and I am here to endorse an educational exemption.

I want to speak in support of this exemption and to touch on what
was put more fully in my written statement.

Speaking now for the MLA in particular, I stress the need for a
clear delineation of what is permissible in the uses of material for

teaching, for research, and for scholarly writing
—but this is minimal.

Pntil the WUliams <& Wilkins case, we Avere, for want of something
better, satisfied with the doctrine of fair use, but that doctrine has been

substantially altered by the W/'IIiams rf^ WiJl'ins case. The entire

co[)yright status quo has inevitably been changed since last year. Now
the appeal of Williams & Wilkins is in progress and, while we trust

that the appeal will render justice in that individual case, it may not

clarify the concept of fair use, especially insofar as educational aspects
are concerned.
The Williams & Wilkins case was largely a case concerned with

the interests of a commercial publisher, and this point points to the

other difficulties or limitations of the fair use doctrine. The precedents
for fair use are virtually all concerned with commercial interests with
one ]:)ublisher against another publisher. This is a hostile en\ironment
for the needs and ends of teaching and scholarsliip because scholarship
is not comi^etitive, even tliough the getting of an academic job may be.

An educational exemption would be a welcome relief in the field of

copyright and woidd put the needs of teaching and research in a wholly
new context—new in the United States, though not elsewhere.
A scholar has always been considered to have the right to make a sin-

gle handwritten copy of cop^-righted material for his own personal use,
and this practice has always been contained in research libraries where
T have worked in the LTnited States, Canada, the T'nited Kingdom, and

Europe, yet this basic and traditional right is seriously Cj[uestioned by
Commissioner Davis.

Now, there are alternatives to the limited educational exem]:)tion, and
I tried to consider those briefly in my written statement. These, how-
CA'cr, would be second best to the exemption for Avhich we are asking
and they are only a defense in the event of a lawsuit. They would also

put the ijurden of proof on the teacher or scholar.

An operative wordino- of the limited educational exemption has
l)een put forward by Harold Wigren. It does not go far as giving
the right to copy an entire book, but only a short poem or story or

essay or article or to use excerpts or quotations in classroom teaching.
To indicate that I tried to see the whole spectrum of interests and

concerns in this copyright problem, may I say that I speak under
several hats: as the editor of a scholarly journal frequently called

u])on to give permission to reprint from its publishers; as the director
of publications in the Folger Shakespeare Library, in which capacity
I am richly aware of costs in publishing; as an author, editor, or co-

editor myself, with more than a dozen books and more than 100 schol-

arly papers and articles: as a professor of years of experience in a
number of universities

;
as a member of the staff of a research labora-
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tory ;
and finally, as the representative of the 30,000 members of the

]\ILA.

This request for a limited educational exemption seems to satisfy
a wide spectrum of interests and appears to be reasonable, equitable,
and necessary for sound teaching* and research as well as for the con-
tinuance of a healthy intellectual life in this country.
Thank you.
Senator McClellan. Do you think that such a position favorinf^

educational uses as that sugg'ested in your proposed amendment would
not have a serious impact on the ability of the sources to provide this

material and continue publication ?

Mr. Sctioeck. A point that is touched on in the Government's pres-
entation in Williams and Wilkins is that a great deal of the cost of

preparation does come, especially in scientific journals, from the Gov-
ernment. In the humanities, some of these funds are obtained from
foundations and from universities.

Senator McCLELLx\isr. In that connection, may I ask you if you think
it would require an increased subsidy from the Government to sup-
port it?

Mr. SciiOECK. Well, that is already underway, I understand, Mr.
Chairman.

Senator McClellan. I know, but the time is coming when this Gov-
ernment can't subsidize everything. That source is going to dry up,
too.

Mr. ScHOECK. Well
Senator McClellan. I would be very happy just to say well, we will

just give you more subsidy from the Government for these things.
Mr. ScHOECK. A great deal of the cost of producing scholarship is

borne by the individual scholar himself. I would suppose 25 percent
of my scholarly costs have been paid by a foundation or the Govern-
ment. The rest I pay myself

—and I think this is true of most scholars.

Senator McClellan. Well, I am not talking about your situa-

tion, though, I am talking about the ability to continue publishing.
Now, I am not taking uj) for anyone here. I am trying not to. In

fact, I don't know which side I am on, actually, but you have this bene-
fit to the educational community and to have these facts disseminated
in these publications and so forth, well, they have to be created, they
have to have an author to create them, and somebody to publish them
first. That involves some costs, and when that cost can't be recovered,
we are going to dry up the source.

Mr. WiGREN. Senator, may I break in ?

Senator McClellan. Yes, I would just like to make this record as

full as we can.

Mr. WiGREN. I have before me a news release from the Educational
Media Producers Council, Fairfax, Va., dated May 16, 1973, and the

heading reads "Demand for Educational Audiovisual Materials Rises

10.8 Percent in 1973." And the article's first paragraph reads :

Greater use of audiovisual materials continued to characterize the classroom
in 1972, according to a report to be released May 31 by the Educational Meflia

Producers Council. The EMPC Annual Survey and Analyses of Educational Media
Producers' sales shows that total sales of non-textbook instructional materials
rose to 214.7 [million] in 1972, an increase of 10.8 percent over 1971. The survey,
conducted by an independent market research firm under the auspices of the

Educational Media Producers Council, presents a comprehensive picture of total
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industry software volume, are a wide range of statistical data and analyses of
the education market.

Xow, I read this to point out that I don't really think that the in-

dus^try is bleedin<2: in this regard because of a few uses which we make
of materials in the classroom. prtHicularly not if the sales rose 10.8 per-
cent in the audiovisual field alone. Now, I don't have with me the
data on the textbook publishino- industry, but I would be surprised if

they M'ere substantially dill'erent. May I point out that these record
sales were achieved despite the fact that teachei*s were making limited

copies of excerpts of manv of these materials.

Senator jMcClellan. "What I want to do is ascertain what impact
this amendment w^ould have, if any, on the financial stability of the

publisliers and other interests.

JNlr. EosENFiELD. Mr. Chairman, if I may supplement what jSIr.

Wigren has said ?

In 19T3—May 1973—Fortune went into its customary 500 largest in-

dustries, and indicated that the publication industry and the related

industries have had at least as high, if not higher, an average increase

in profits, as many of the others involved in the top 500. And this is

despite the fact, if not because of the fact, tha;t teachers are making
A'ery limited copies because, in our judgment, this helps the sale of

materials and not hinders.

Senator McClellax. AVell, I wonder if the publishers would agree
Avith your analysis of their prosperity ?

Mr. KosENFiELD. Well, at least the facts in both cases, these are in-

dependent assessments. The one that Dr. Wigren mentioned was the

|)roducer group itself and the one that I mentioned, is an independent
Inisiness group over which we, as school people, have absolutely no
influence.

Senator MoCLFXLAisr. Thank you. Proceed.
Mr. ScnoECK. Well, I finished the formal part of my presentation,

although I had perhaps not fully answered your questions.
There is, perhaps, the final publication oi scholarships which I

think ought to be distinguished from textbooks and educational pub-
lication. There is no question but that the joublication of scholarly

journals and the publication of scholarly monographs are in a pre-
carious position during the last period because of skyrocketing costs,

and that is a very serious matter. Now, I do not consider the limited

educational exemption that the JSiLA is supporting as part of the ad
hoc committee, as a serious threat to scholarly publication.

Senator McClellan. That is the point. I think it is valid and im-

portant to ascertain what the impact of this is, this educational exemp-
tion for educational purposes, what impact, if any, that will have upon
the ability of the sources, the present sources, to continue to make such
material available. If it is serious, it ought to be weighed. If it is triv-

ial, it can be ignored.
Mr. ScHOECK. It is perhaps relevant to point out that in getting

necessary permission to reprint, whether for scholarly books or in a

scholarly journal, very often presses have asked what seemed to me
to be exhorbitant rates for that permission to reprint and at times the

rates have been so high that the editorial or scholarly judgment has

had to be subordinated to the practical considerations because we could

not afford those permission fees that were demanded.
Senator McClellan. Quite possibly the people who make such de-

mands do themselves more injury than anyone else. I don't know.
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But they own it, and they have a right to put a price on it, I assume.
But I think that must be an exception and not the rule. I think most
of it would be made available at reasonable prices, wouldn't it?

Mr. ScHOECK. Well, as a general editor of a series of books, pub-
lished by the University of Chicago presently, I know that it is not

uncommon for a press to ask for a $200 or $300 or often a $500 fee

for reprinting a single chapter or essay which is in some cases an

essay which may have appeared in half a dozen places before.

[The statement of Richard J. Schoeck in full follows:]

Statemejvt of Richard J. Schoeck

Mr. Chairman and members of the subcommittee, I am Richard J. Shoeck. a

memlier of the Ad Hoc Committee on Copyright Law Revision. I am Director
of Research Activities of the lAilger Shakespeare Library in Washington, and
Director of the Folger Institute of Renaissance and ISth-century Studies. I am
also an Adjunct Professor of p]nglish in the University of Mai-yland and the
editor of Shakespeare Quarterly. I appear before you today representing the
Jlodern Language Association of America, wliich has a membership of 30.000,
all of whom are teacliers, most of whom are doing research and some of wliom
are writing (or have written) textbooks and other educational materials during
their careers as college and iini'S'ersity professors. Oni- point of view is therefore
rather more complex than that of some gro\ips that have a concern with copyright
law revision, for the MLA must consider not only the proI)lems of research and
copyright, or of the writing of books and co]iyrigbt. but also the impact of copy-
right upon teaching. "We have always bad to consider the interests of our stu-

dents. The MLA therefore has long been a member of the Ad Hoc Committee,
and it participated in the amicus brief of the Association of American Law
Schools in Williams and Wilkins case. It now participates in and supports the
statement of the chairman of the Ad Hoc Connnittee, Harold E. Wigren, on S.

1361.

Speaking for the MLA, T shouUl stress the need for a clear delineation of what
is permissil)le and what is not pennissil)le in the uses of materials in the class-

rooms, in the uses of materials for research, and in the uses of materials for

scholarly and textbook writing.
The report of Commissioner Davis in Williams tG Wilki)is (lf>72) must be

seen as a landmark, for until that report there had been a fairly well uuderstood
and observed set of criteria under the unmlirella of "fair use.' Now there is not,

and a great deal of alarm and confusion has been produced within the educa-
tional community, because the effect of the Commissioner's report in Williavis d
Wilkins is to restrict the accessibility of intellectual resources to both teacher
and scholar.
A scholar has always been considered to have a right to make a single copy of

copyrighted material for his own personal use : this must lie so to insure a free

circulation of ideas, and this surely is the thrust of Article I, § 8 of the Consti-
tution of the United States : "The Congress shall have Power ... To promote
the Progress of Science and useful Arts, by securing for limited Times to Autlnu-s

and Inventors the exclusive Right to their respective Writing and Discoveries."
The exclusive right is for limited times oidy ;

the end for which the other pro-
visions of Article I are the means is the promotion of science and the arts, and
such promotion cannot be fostered without the free circulation of ideas. The pro-
visions of Title 17 of the U.S. Code are largely concerned with tlie printing or

reprinting or publishing of the copyrighted work : co))i/ as used in this section is

to be construed as pertaining to copying in the same sense as printing or publish-

ing. Scholarship that is restricted by newly erected walls of copyright protection
would become parochial—and it would not take long for the effects of such con-

striction to be evident in the thinking of our children.

A scholar's copying of material has been traditional in the Western world
since far before the time of Erasmus, and it continues to our own times. Even
that prophet of the electronic age, Marshall McLuhan, has made or has had
made handwritten or typewritten copies of entire works : I have one such copy
in my possession. But even that traditional and never previously challenged
right of scholars was questioned by Commissioner Davis, and because the courts

had not previously had the occasion to spell out the legal basis for the tradi-
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tional right of scholars to make (or to have made) a single copy of copyrighted

material for personal use, the fundamental procedures of scholarship are now

being gravely challenged, and the very quality of scholarship in the U.S. is con-

sequently threatened.
If the ruling of Commissioner Davis in Williams tC WiJkins is affirmed I»y

the Court of Claims, the scope and meaning of 'fair use' will in effect have

been abrogated. The force of application of the Commissioner's ruling will be

to the detriment of libraries—and especially to research libraries like the

Folger, as you will have heard this morning—but also to the detriment of

teaching and scholarship. Had this hearing been held before INIarch of 1972,

many of us who have testified would have spoken differently. But it is impossible

now to talk about educational and research uses of copyrighted materials as if

we were in a pre-Williams and Wilkius world : we are not.

Two alternatives appear to be open: the new legislation on copyright can

specilicaljy affirm 'fair use,' and this might be done by having the concepts,

traditional interpretations, and effective application of -fair use' written into

the Congressional Report, as indicated by Dr. Wigren. Or, the Congress may
(and as we believe, should) include in its new copyright law the so-called

limited educational exemption: Notwithstanding other provisions of this Act,

nonprofit use of a portion of a copyrighted work for noncommercial teaching,

scholarship and research is not an infringement of copyright.

As the editor of a scholarly journal frequently called upon to give permission
to reprint from its pages—as an author, editor or co-editor of about a dozen

books and more than a hundred scholarly papers and articles—as a professor

of more than twenty years of teaching experience in several universities (Cor-

nell, Notre Dame, Toronto, Princeton, and now^ Maryland)—and finally as a

representative of the 30,000 members of the ^NILA, this requested limited educa-

tional exemption seems to me reasonable and equitable, and, still more, neces-

sary for sound teaching and research and for the continuance of a healthy in-

tellectual life in this country.

Senator McClellan. Who is next ?

Mv. Norwood. Mr. Chairman, and members of the subcommittee,
I am Frank Norwood, executive secretary of the Joint Committee on
Educational Telecommunications, which is a consortium of national

and regional nonprofit oro-anizations and associations includinp,- most
of the major national entities in instructional broadcasting. "\^^iat I

shall attempt to do this afternoon is to summarize the principal con-

cerns regarding copyright revisions and instructional broadcasting
as they have been expressed by those members of the ad hoc com-
mittee who are most directly concerned.

I want to state we fully support, as do my colleagues here, Dr.

Wigren's testimony, and I want to paraphrase my written submis-
sion, but I still hope to touch on the four points which are before us:

First, we want to stress the need to make clear that both the doctrine

of fair use and the proposed limited educational exemption applied
to instructional radio and television the same way that they apply
to other forms of teaching ;

Second, that beyond "fair use," instructional broadcasting stands

ready to pay reasonable and just fees for the use of copyrighted
materials, but there is a need to assure prompt access to such materials
under standard terms and conditions ;

The third point that I want to take a moment to discuss is that

statutory limits on the number of copies or span of use of instructional

programs could have the effect of precluding the development of
materials of highest quality for widespread use ;

And finally, I want to talk briefly about the fact that teachers
should not be prohibited by legislation from the delayed use in the
classroom of broadcast programs so long as—and I think this is the
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point, Mr. Chairman, that you expressed interest in—so long as in

doing so the threat of adverse impact on the hxter market for com-

mercially available films or tapes of the same program is removed.

If I may, I would like to go back and pick up each one of those. Let
me begin by saying when we talk about instructional broadcasting,
we are using a term wliich is much more narrow in its definition

than educational broadcasting or public broadcasting. By instruc-

tional broadcasting, we mean those transmissions which are a regular

part of the systematic teaching activities of a government body or

nonprofit educational institution. We are suggesting that, just as

the teacher brings to the classroom a cartoon or a map from the morn-

ing's newspaper to illustrate her point, so too she should be allowed
to do tliat if she addresses her class through the medium of tele-

Aision. And basically our concern stems from wording Avithin Plouse

Eeport 88 which would appear to indicate that the doctrine of fair

use is somehow different when applied to educational broadcasting.
Insofar as narrowly defined instructional broadcasting is concerned,

it is our contention that there should be no difference than the needs or

rights of the teacher in the classroom without such broadcasting, or
the same teacher when she uses television to reach her students.

Having said that, let me be quick to add that Ave are not arguing
that all instructional television should be free to use copyrighted
material under any circumstances at any time. Clearly there are in-

stances in which the producers of instructional programs should be
and indeed are Avilling to pay copyright fees Avhich ai'e reasonable
and just. But that has its corrollarv, Ave suggest, and that is that they
should have access to those materials.

Just as my colleague has mentioned the problems dealing Avith

publication and using materials that are reprinted elsewhere, the in-

structional television producer has a A^ery large and complicated set of

problems in gnthoring material to use in the television broadcasting
area. The problem is not his unwillingness to pay, but the lengthy
negotiations and the complex administration that is required. And so

Ave suggest that in order to do this in an atmosphere in Avhich the

clerical costs are not. perhaps, gi-eater than the costs of acquiring the

rights to use copvi'ighted matei-ial, and in Avhich the producer does
not have to hibor under the imcertainty of not knoAving Avhat material
he Avill be able to acquire the Avaiting for letters Avhich, perhaps, are

never ansAvered, and so on—that some form of standardized proced-
ures and protocols be developed which would allow some certainty
in this, and which Avill provide opportunities for the broadcaster and
the cop3'right holder to haA^e dealings Avhich are prompt, simple,
honest, and fair to both sides. We think that is a necessity.
The third point has to do Avith the proposed limitations on the

number of A'ideotapes Avhich may be made. Instructional telcAnsion has
been something of a cottage industry during most of its life Avith the

institutions iuA^oh^ed doing their OAvn programs locally. In order to

produce programing of higher quality than is within the resources of

any single institution, noAV more agencies are coming together
—tele-

vision stations, State departments of education, large school systems,
and so on—to pool their resources and jointly to produce material of

much better quality and much more educational value than they could

produce by themseh^es. Then to })nt a limitation on hoAV many copies
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may be produced or how lonff tlie copies may be used, essentially de-

prives tliese people of the opportunity to recoup their substantial in-

vestments that high quality materials require.

Finally, and perhaps of most widespread interest to the teacher in

the classroom, I would like to talk about a practice which is in ques-

tion, but which there is substantial and growing interest, and that is

the ability of the classroom teacher to use modern technology, par-

ticularly videotape recording, in order to bring into the classroom a

television program as she might bring in a map or the picture from the

newspaper that I spoke of earlier. Here we are aware of the fact that

without some safeguards, such off-the-air recordings might represent
a threat to the producers and to possible later sales. So we propose, as

Dr. Wigren in his statement indicated, this be done within certain

narrowly confined restraints which would mean that the recording
should be made and used within a 5-day period ; its basic purpose be-

ing simply to bridge that gap between the time when the program
is on the air and the time when the class meets. After the 5 days, the

record should be erased. Thus, for a library copy or for copies for use

in subsequent semesters, the commercial market, which makes them
available usually months after the program has been on the air, would
still be the teachers' source for those later uses.

In summary, let me say again that as an alternate form of teaching,
instructional broadcasting requires equitable treatment under the doc-

trine of fair use and educational exemption. Beyond that point, beyond
those doctrines, producers of instructional programing are willing to

pay reasonable copyright fees, but the producer cannot do so unless

the producer has access to copyright materials under a system of

terms and conditions wliich frees him from the present pattern of

delays, high administrative costs and uncertainty. In order to achieve

critical mass and needed economies of scale, instructional broadcasting
must be free from arbitrary limitations upon the number of record-

ings that can be made and on their useful lifetime. Finally, there is a

growing interest in using educational technology to bring into the

classroom important programs which can contribute significantly to

the instructional process which would not otherwise be available on

a timely basis.

Senator McClellan. Thank you, sir.

[The statement of Frank W. Xorwood in full follo^vs :]

Statement of Frank W. Norwood, Executive Secretary, Joint Council
ON Educational Telecommunications

INIr. Chairman and members of the subcommittee, I am Frank Norwood, Execu-
tive Secretary of the Joint Council on Educational Telecommunications, a con-

sortium of national and regional non-profit organizations and associations in-

cluding most of the major national entities in instructional broadcasting. What
I shall attempt to do this afternoon is to summarize the principal concerns re-

garding copyright revision and instructional broadcasting as they have been

expressed by those members of the Ad Hoc Committee who are most directly
concerned.

I shall touch upon four points :

The need to make clear that "fair use" and limited educational exemption
apply to instructional radio and television as they apply to other forms of

teaching ;

That beyond "fair use," instructional broadcasting stands ready to pay
just fees for the use of copyrighted materials but there is a need to assure

prompt access to such materials under standard terms and conditions ;
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That inappropriate limits on the number of copies of span of use of in-

structional programs could preclude the development of materials of highest

quality for widespread use ;
and

That teachers should not be prohibited from the delayed use in the class-

room of broadcast programs so long as the threat of adverse impact on the

later market for commercially-available films or tapes of the same program
is removed.

"Instructional broadcasting" is a term much narrower and more precise than
"educational broadcasting" or "public broadcasting." By instructional broad-

casting we mean a broadcast transmission which is a regular part of the syste-

matic teaching activities of a governmental body of non-profit educational

institution. Under such a precise definition it is clear that the teacher who lectures

from tlie television studio is no different than the teacher in the classroom and
that his need to "use a portion of copyrighted work for noncommercial teaching"
is precisely the same. Basically, our concern stems from wording within House
Report 83 which would appear to indicate that the doctrine of fair use is

somehow different when applied to educational broadcasting. Insofar as instruc-

timial broadcasting is concerned we hold that no differentiation should be made
between the needs and rights of the teacher in the classroom and the same teacher

when she reaches a number of classrooms via radio or television.

Having said that, let me be quick to add that we do not hold that all uses

of copyrighted materials in instructional broadcasting should automatically be

covered by fair use or educational exemption. Clearly there are many instances

in which the producers of instructional programs should be—and. indeed, are

willing to pay copyright fees which are reasonable and just. The willingness of

instructional program producers to pay for the materials they use has its

necessary corollary : that instructional broadcasters must have access to the
materials for which they are willing to pay—access without undue delay,
without staggering administrative burden and expense, and without the un-

certainty which now prevails when requests for permission to use materials

go unanswered. What instructional broadcasting seeks as relief from these

problems is not complete freedom from copyright liability above and beyond
their use and the limited educational exemption sought by the Ad Hoc Commit-
tee but some standard set of procedures and protocols under which the instruc-

tional broadcaster and copyright holder can have dealings which are prompt,
simple, honest, and fair to both sides.

Solution to this problem can do much to provide a climate in which well-

produced, educationally sound, instructional programs can flourish. All of our
experience testifies to the fact that instructional programming of the highest
quality—particularly in television—requires substantial resources. Rather than

rely on what their own limited resources can provide, school systems, state-

wide agencies and noncommercial broadcasters are coming together to form
consortia to finance instructional series for their own use and for sharing with
other educational groups. In order to achieve consortium financing and to recoup
the substantial investments which are required for program series which are
professionally produced under the guidance of educational experts in content
and methodology, the programs must be available for widespread and prolonged
use. Because instructional broadcasting—and particularly instructional tele-

vision—is at last emerging from the cottage industry stage, we suggest that
statutory limits upon the number of tape copies which may be made, or their
useful life, are counterproductive. Further, since those in instructional broad-
casting are willing to pay for the use of copyrighted materials to which they
can have simple access, such restrictions are wholly inappropriate.

Finally, I wa^nt to speak about the retransmission of radio and television
programs, particulary about the use of recordings made off-the-air for classroom
use. Programs which may be of great instructional value do not—unfortunately—
always appear on the broadcast schedule at the precise time when teacher and
class meet. The advent of simple and inexpensive video tape recorders has made
it possible to bridge that gap, and teachers are increasingly interested in record-

ing programs for use when next their class meets. We believe that such a
practice is sound and that it should be permitted under limited educational
exemption within certain clear and narrowly-defined limits : that the user should
make but a single copy for use within his educational institution and not for
showing to a general audience. Further, such recordings should be made and
used Vi-ithin a five-day period, and that after five days the recording should
be erased.
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The puriwse is to bridge tlie sliort but critical gap between broadcast and class

Uieeting. Sucli recordings should not—and under these restrictions, coiUd not—
substitue for film or videotai>e versions which only become availa'ble through
coumiercial sources montiis or years after the time of broadcast. By limiting
to five days the lifcr of such recordings as we propose here, immediate educa-
tional needs could be served without adverse effect upon the later commercial
market for library copies or copies for classroom use in subsequent semesters.

In summary, as an alternate form of teaching, instructional broadcasting
requires equitable treatment under the doctrines of fair use and educational

exemption. Beyond these doctrines, producers of instructional programming are
willing to pay reasonable copyright fees, but they cannot do so luiless they have
access to copyrighted materials under a system of terms and conditions which
frees them from the present pattern of delays, high administrative costs and
uncertainties. In order to achieve critical mass and needed economies of scale,
instructional broadcasting must be free from arbitrary limitations upon the
number of recordings which can be made, and their useful lifetime. Finally,
there is a gro\\ing interest in using educational technology to bring into the
classroom important programs which can contribute significantly to the instruc-

tional process which could not otherwise be available on a timely basis.

Thank you.

Senator McClellax. Next ?

Mr. Stedman. Mr. Chairman and members of the subcommittee, I

am John Stedman, professor of law, the University of Wisconsin. I am
a member of the Special Committee on Copyright Law of the Associa-

tion of American Law Schools. Representatives of the American As-
sociation of University Professors and the American Council on Edu-
cation have joined in the deliberations of that committee. I appear
before you today at their request.
As you can gather from the associations involved here, our concern

is primaril}' directed to university and college education and scholar-

ship. In accordance with the procedures that have been set down, I

will forego reading my prepared statement, which has been submitted
to you. and simply attempt to state the highlights of it.

Senator McClellax. All right. Your statement will be printed in

the record.

Mr. Stedjiax. Our basic recommendation is this: We urge enact-

ment of a statutory fair use provision accompanied by supportive lan-

guage in the committee report comparable to that contained in House

Report 2237 expressing its concept of fair use as that term was under-
stood prior to William and WiJhhis.
This is an important but a modest recommendation. It merely sug-

gests after all that jowv committee stand b}^ the approach that the

House took in 1967 when it passed an earlier version of the copyright
revision bill and the approach your committee takes at the present time
as evidenced by the language of section 107.

The reasons behind our recommendations here are threefold : one,

flexibility in usage is essential to teaching scholars ; two, the "fair use"
doctrine, properly understood and properly applied with respect to

education, will provide this flexibility and do so without economic

injury to the copyright owner; three, in the light of how the legal

process works and some recent legal developments, it is essential that
this doctrine, which has heretofore been a purely judicial doctrine, be

expressly written into the copj'right statute accompanied by support-
ing language in the committee report.
Let me take these three propositions in order.

(1) With respect to flexibility, effective teaching and scholarship
are crucially important to our society and becoming more so every day.
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And the higher education community has been given a major responsi-

bility for advancements in this area. I don't believe I need to belabor

this point any further. These advancements cannot be accomplished
without some flexibility in the use of copyrighted material. This is

absolutely essential to effective teaching and scholarship.
In his role as a researcher, the educator must have tlie ready access

to excerpts, articles, and hard-to-get materials. Here, single copy du-

plication of excerpts and inter-library lending are the only feasible

sohitions. In his role as a teacher, the educator must have access to

excerpts, typically of current articles, and he must have these availa))le

for students if an adequate job of teacher-student communication is

to be carried out. Duplication for such temporary usage is the only
answer.

(2) Now, let me turn to the role of fair use in this. It is essential that

these materials, in their limited form and scope and for their limited

temporary and nonprofit use, be made available promptly and with-

out cost to the users. Otherwise they will simply not be used. The

copyright owner will gain nothing but education will suffer severely,
and in the case of higher education, at least in most instances, the

author as ^\e]] will sutler. This is wliere the fair use doctrine comes in.

]n its basic concept, it is a sort of safety valve designed to permit
usage of cop3^righted materials and the information contained in these

materials, in circumstances where a public interest in such usage will

be served and where that public interest would be frustrated if one

were denied freedom to see it, and where allowing such usage will oc-

casion little or no economic injury to the copyright owner in compari-
son to tlie ]^ublic advaiitage that will accrue. This is exactly the case

in the situation we ai-e talking about here.

In future educational activities fair usage can and should play an

important role.

(3) Finally, let me address myself to the reasons for legislatioii on
the subject of fair use. The factor's that make it important to write

this doctrine into the statute and accompany it with a clear statement
of legislative intent ar-e, I think, fairly clear. The courts, as we know,
are heavily influenced by precedent, and there has in the jjast been

virtually no precedent with respect to educational usage presumably
because such usage has not been controversial or challenged.
Now it is a matter of controversy and it has been seriously chal-

lenged as a result of the sweeping language and reasoning contained in

the preliminary decision in the Williams and WilJcins case. Under
these circumstances it becomes crucially important that Congress speak
out and provide the courts with guidance in this matter.
And so we conclude as we began with a request that this connnittee

continue the traditional recognition of fair use in the research and
teaching cotitext by the enactment of section lOY coupled with sup-
portive legislative histoiy as outlined in our prepared statement.

I should add one minor point. There are two claiifications that
should be made in the existing language of section 107 of S. 1361 which
we think should be made explicit. We would like to see the legislative

history indicate that none of the other sections of the act limit the
force of section 107. This is already written into some of the provi-
sions. It is clearly stated several times in the House report. We want
to see that in this report as \\q\\.
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We would also like the history to show that the fair use doctrine

protects the maker of a copy as fully as it protects the user of that

copy.
Thank you very much.
Mr. Brennan. Mr. Chairman, for the benefit of the conmiittee, 4

minutes remain to the committee.

[The statement of Mr. John C. Stedman in full follows :]

Statement by John C. Stedman, the Copyright Committee of the Association
OF American Law Schools, the American Association of University Pro-
fessors AND the American Council on Educaiton

Mr. Chairman and members of the subcommittee, I am John C. Stedman, Pro-
fessor of Law, the University of Wisconsin. I am a member of the Special Com-
mittee on Copyright Law of the Association of American Law Scliools. Repre-
sentatives of the American Association of University Professors and the Amer-
ican Council on Education liave joined in the deliberations of that committee. I

appear before you today at their request.
This group urges as strongly as it can that the doctrine of fair use not only be

preserved, but be given formal recognition by the Congress, both by express
statutory provision and by appropriate language in the final committee report, as

it has been earlier in this revision and in House Report No. 2287, S9th Congress,
Second Session, pages 61 to 66 (1960). This is a modest, but important, recom-
mendation. It merely suggests, after all, that your committee stand by the ap-

proach that the House took in 1967 when it passed an earlier version of the

Copyright Revision Bill, and the approach your committee takes at the present
time, as evidenced by the language of section 107.

Let me emphasize that we do not seek to remove protected material from copy-

right control. Nor are we adverse or hostile to the basic premise that legitimate

rights in intellectual property should be protected. We accept that premise as a
matter of principle, as a matter of public policy, and as a matter of self-interest.

There are, after all, within our constituent membership many authors whose
scholarly works command high prices in the commercial book market and authors
whose royalties compare favorably with the royalties of non-academic authors.

Our main concern is to stress before this committee the soundness of the tradi-

tional, judicially-constructed doctrine of fair use, and its fundamental impor-
tance in the process of higher education. Those among us who are law teachers
are moved by an added sense of urgency and concern. Tradition and precedent
play an important role in the judicial development of the law. But there is little

case precedent to guide the courts with respect to permissible uses by teachers
and researchers. Cases simply did not come up in this area. But given this scar-

city of cases, if S. 1361, with its present section 107, were enacted without ap-

propriate legislative history—at a time when educational usage has become a
controversial issue—c-ourts might interpret this silence as indicating a Congres-
sional intent not to go beyond the precedents of the past. You will recall that

Congressional silence in the 1909 Act with respect to the protection of phono-
graph records, despite the fact that phonographic technology existed at that time,
resulted in this important area receiving no copyright protection down to the pres-
ent time. We would not want to see this costly and unfortunate experience re-

peated in the educational fair use area, because the Congress failed to speak
out on the subject. I should add that the dangers that exist here are aggravated
by the sweeping language and reasoning contained in Commissioner Davis' opin-
ion in the Williams and Wilkins Case.

In seeking to assure the application of traditional fair use doctrine through
express statutory recognition coupled with supportive legislative history, we are
moved by the essential importance of the availability of copyrighted materials
in teaching and research. First and most basic is the fact that the higher educa-
tion community, college and university administrators and their faculties, are
primarily the institutions in which the ultimate task of transmitting and advanc-
ing knowledge is reposed. I emphasize that both research and teaching are in-

volved in this process. Each is indispensable to the other. Effective instiiiction of
the next generation of citizens and professionals requires that the current gen-
eration of teachers be involved as researchers at the frontiers of their own in-

dividual disciplines and specialties. But if the individual teacher is to discharge
this duty, he must be current within his own discipline, and this requires that he
have access to the work product of allied researchers.

20-344—73—14
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The exponential rate of growth of knowledge in this generation and its ex-

pression in written and other forms, underscores the importance to the scholar
and teachers of access to this information. As the volume of published material
has risen, the library budgets of colleges and universities are increasingly pressed.
The typical library of a major law school must spend a substantial portion of

its annual budget to acquire the current volumes of the state and federal reports
and the current supplements to the vast array of state statutes, treatises, and
looseleaf services. It is not possible for every university and law library to ac-

quire one or more copies of every book needed for research and teaching in the in-

stitution.

The relevance of this to the fair use doctrine is, I trust, clear, look at it first

from the standpoint of the researcher. A teacher at a good private university
in the southeastern United States who is interested in research on a particular
topic finds that the basic works relating to that topic are available only at one
or two distant universities in the northeast. He may want to consult only one
chapter in such a work, or a few pages within that chapter to which he has
found a citation in a periodical that is available to him. Access to such informa-
tion is essential to the scholar. Inter-library "lending" has become the means
to such access. A definition of fair use that left it \uicertain whether such a

portion could be photocopied and thus satisfy the researchers' needs, would
frustrate the purposes that underlie the fair use doctrine, and would be inimical
to the orderly extension of scientific knowledge.
Although the library associations are appearing here on their own behalf, we

consider the need to permit restricted photocopying for the individual scholar so
basic to the vital inter-library loan process as to warrant emphasis by us as well.

Turning to the teaching function, the need for reasonable photocopying for
classroom purposes closely parallels the need of the scholar. Often a current
new item will appear first in a newspaper or other periodical. Or it may be a one
or two page excerpt from a voluminous book or article. Whatever its source, the

quality of teaching is grealty improved by making the excerpt available to

students. Denial of the opportunity to do this does not mean that students and
teachers will go out and buy the entire book or periodical. They will simply do
without. In short, the cause of education will have been di.sserved, and the copy-
right owner will be no better ofi:".

In this connection, we reiterate that we do not seek the right to reproduce
entire books or other publications. We seek only a clear expression of intent
that the fair use doctrine, as set forth in section 107, includes classroom use by
a teacher, together with a supportive statement in the legislative history to the
effect that classroom use by a teacher was intended to be within he ambit of
section 107. In urging this statement we accept the limitations cited in House
Report No. 2237, S9th Congress, Second Session, at page 62 (1966) that in deter-

mining fair use it is appropriate for a trier of fact to consider the non-profit
character of a school, the independent volition of the teacher and the spontaneity
of the temporary use by the teacher and the students. We accept also the limita-
tion that compilation of anthologies would be outside the ambit of fair use.
We reitei-ate that we do not seek the right to engage in multiple copying out of

the context of research and teaching. We seek only the right of the scholar to have
access to knowledge through a single copy of such portion of controlled works
as are germane to his established research goals, and, for the classroom teacher,
to have the right to use current materials in the non-profit and temporary use
context that is his nomial classroom situation. In this connection we recognize
that the effect on the potential market for the copied work is an appropriate
factor to be considered in the determination of fair use, but we also recognize
that in the overwhelming proportion of cases, any possible adverse effect will be
nil or virtually so. Indeed on balance, access to excerpts appears more likely to
stimulate sale of the source product than to discourage it.

Two minor clarifications of points that seem implicit in the existing language
of section 107 of S. 1361 would make their meaning explicit. We would like to see
the legislative history indicates that none of other sections of the Act limit
the force of section 107. We would also like the history to show that the fair
use doctrine protects the maker of a copy as fully a sit protects the user of that

copy.
We conclude as we began with a request that this committee continue the tra-

ditional recognition of fair use in the research and teaching context b.v the enact-
ment of section 107 coupled with supportive legislative history as outlined above.
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Mr. Steinhilber. Mr. Chairman, my name is Au<rust W. Steinhilber

and I am director of Federal relations for the National School Boards
Association.

The National School Boards Association is the onlj^ major education

organization representing^ school board members. Our membership is

responsible for the education of more than 95 percent of all the Nation's

l^ublic schoolchildren.

As representatives of the Nation's largest unit of government, both
in terms of number and expenditures, our testimony today is not for
the bonciit of any vested professional or business interest.

We are locally elected officials. We are here as trustees of the tax-

payer, who must eventually bear the cost which the limited monopolis-
tic rights arising from copyright protection will entail. The term

monopolistic is being used in the nonpejorative sense that to the ex-

tent legislative restrictions are placed on the public use of work,
society is then being precluded from freely dealing Avith the ideas pre-
sented tlierein.

Mr. Chairman, may I stray a little from my prepared testimony.
Having negotiated witli pri\'ate industry the last few weeks on the

energy crisis, where we tried to obtain bids on fuel oil to keep schools

open this fall plus retain current natural gas usage which you know
is under the Federal Power Commission, I would indicate that any
monopoly is indeed dangerous to the public and therefore the responsi-

bility of this committee is very heavy to prevent such from happening
in the copyright area.

We know the subcommittee recognizes that great care must be taken
to weigh taxpayer cost in striking the balance between intellectual

creation and intellectual pursuit. And, it is with respect to the latter,
intellectual pursuit

—
specifically, taxpayer cost as it relates to class-

room use of copyrighted materials—that my testimony is directed.

The National School Boards Association supports the balance of in-

terests expressed in the exemption proposed by JNIr. Wigren of the

ad hoc committee of copyright law revision. In the interest of time,

my specific comments will focus on three issues : One, duration
;
two

statutory damages; and three, other than face-to-face "not for profit
use."

We strongly oppose an expansion of the current duration period of

28 years renewable for 28 years, particularly to a period as long as

life plus 50 years. It totally defies commonsense to assume that the

typical artist, in order to have financial incentive to produce, needs a

copyright protection which will not only keep him financially secure,
but will provide an ongoing source of income for his great-grand-
children. Under the current law, the artist, like the rest of the citi-

zenry, in effect, has a life interest in the sale of his labor, which has
thus far proven to be sufficient. Furthermore, except for the relatively
rate instances of great works, we sincerely doubt whether the demand
for most works in excess of 56 years of age is such that the balance
between spot usage and royalties collected by heirs can justify bur-

dening copiers with finding the publisher in interest, and then order-

ing copies or seeking permission to copy.
In speaking of expanding duration, it would appear that the pub-

lishing industry is the real beneficiary of the "life plus fifty" proposal.
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Second, we strongly endorse a waiver of statiitorj^ damages for inno-

cent educational infringers. As school board members, we have to

protect what we would ordinarily consider the ultra vires violations

of our teachers and librarians.

Our concern is that sucli personnel should not be required to pro-
ceed with the judgment of a copyright lawyer

—many of whom would
also encounter difficulties in dealing with the factual complexities
which may arise in ajjplying the law on a day-to-day classroom basis.

It is our opinion that penal provisions will not serve to deter good
faith violations, as much as it will to foreclose teachers from pursuing
justifiable exemptions to the law, and, in turn, foreclose the educa-
tional public policy which such exemptions seek to protect. In this re-

gard, it can be assumed that school employees, and the units of govern-
ment which oversee their activities, will operate in good faith and take

steps to insure adherence to the law.

Well, in the interest of time—and I know I have taken up too much
of that commodity—I will rest my case. My prepared document

speaks for itself, and I would like to have an opportunity to answer

questions. I would again urge you once again in support of an educa-
tional exemption which would place education in the same position
or virtually the same position that it now holds.

[The statement of August W. Steinliildber in full follows :]

Statement of ArcrsT AV. Steinhilber. Dikector of Federal Relations.
National School Boards Association

Mr. Chairman, my name is August W. Steinhilber, and I am Director of Federal
Relations for the National School Boards Association.
The National School Boards Association is the onl.v major education organi-

zation representing school boai'd members. Our membership is responsible for the
education of more than ninety-five percent of all the nation's public school
children.
As representatives of the nation's largest unit of government, both in terms of

number and expenditures, our testimony today is not for the benefit of any vested
professional or business interest. Rather, we are here as tnistees of the taxpayer,
who individually must bear the pro tanto cost which the limited monopolistic
rights arising from copyright protection will entail (The term monopolistic is

being used in the nonperjorative sense that, to the extent legislative restrictions
are placed on the public use of work, society is then being precluded from freely
dealing with the ideas presented therein).

AVe know the subcommittee recognizes that great care must be taken to weigh
taxpayer cost in striking the balance between intellectual creation and intellec-
tual pursuit. And, it is with respect to the latter, intellectual pursuit—specifi-
cally, taxpayer cost as it relates to classroom use of copyrighted materials—that
my testimony is directed.
The National School Boards Association supports the balance of interests ex-

pressed in the exemption proposed by Mr. Wigren of the Ad Hoc Committee on
Copyright Law Revision. In the interest of time, my specific comments will focus
on three issues: 1) duration, 2) statutory damages, and 3) other than face-to-
face "not for profit use."
We strongly oppose an expansion of the current duration period of 28 years

renewable for 28 years, particularly to a period as long as life plus 50 years.
It totally defies common sense to assume that the typical artist, in order to
have financial incentive to produce, needs a copyright protection which will not
only keep him financially secure, but will provide an ongoing source of income for
his great grand children. Under the current law, the artist, like the rest of the
citizenry, in effect, has a life interest in the sale of his labor, which, has thus
far proven to be sufficient. Furthermore, except for the relatively rare instances
of great works, we sincerely doubt whether the demand for most works in excess
of fifty-six years of age is such that the balance between spot usage and royalties
collected by heirs can justify burdening copiers with finding the publisher in

interest, and then ordering copies or seeking permission to copy.
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In sijeaking of expanding duration, it would appear that the publishing in-

dustry is the real beneficiary of the "life plus fifty" proposal. Even granting that
promotion of the arts and sciences may require incentive for commercial spon-
sors, it is difficult to imagine how promotion could be encouraged by offering
protection for a period which may very well exceed the life of the sponsoring
individual, or the publishing company, which invested the risk capital. Indeed,
it would appear at some point the need to encourage the arts will be discouraged
if sponsors can reap long term profits from their past successes.

Second, we strongly endorse a waiver of statutory damages for innocent edu-
cational infringers. The nation's school boards can make this endorsement from
the detached position of not being liable for the ultra vires violations of our
teachers and librarians. Our concern is that such personnel should not be re-

quired to proceed with the judgment of a copyright lawyer—^many of whom would
also encounter difficulties in dealing with the factual complexities which may
arise in applying the law on a day to day classroom basis. It is our opinion that

penal provisions will not serve to deter good faith violations, as much as it will
to foreclose teachers from pursuing justifiable exemptions to the law, and, in

turn, foreclose the educational public policy which such exemptions seek to

protect. In this regard, it can be assumed that school employees, and the units
of government which oversee their activities, will operate in good faith and take
steps to ensure adherence to the law.

Third, the educational exemption proposed by the Ad Hoc Committee on Copy-
right Revision is inclusive of those transferring mechanisms which would limit

coi)yright protection beyond face-to-face teaching, such as educational television.

While other vdtnesses can provide expert technical testimony to support such
an exemption, we would like to especially emphasize our encouragement for the
closed circuit educational television exemption. This teaching device costs the

taxpayers millions of dollars every year, and it would be an enormous frustra-
tion of that expenditure if the use of educational television was impeded by
restrictions, further costs, and delays in clearing administrative restrictions.

In addition, it should be noted that the Congress has recognized the educational
teUn-ision priority through special provisions in the Emergency School Aid Act
and Title III of the Elementary and Secondary Education Act. Therefore, apart
from the taxpayer interest, the tighter the restriction on closed circuit television

usage, presumably the less achievable will be Congress' legislated goals in educa-
tional innovation and quality integrated education—the purposes of the two acts

which I just cited.

Mr. Chairman, this concludes my statement. On behalf of the National School
Boards Association. I would like to thank you for permitting us to present our
views on the educational exemption to the copyright laws.

Mr. RosENFiELD. Mr. Chairman, reference has been made to the im-

pact of Williams and Wilkins on the educational community's interest.

For the interest and edification of the committee, may I submit a

memorandum of law on the impact of the Commission's opinion and
its relationship to the House committee report ?

Senator McClellax. You may. It will be received.

[The memorandum referred to follows :]

Memorandum of Law

Re : Impact of Commissioner's Opinion in Williams i£- WilJcins.

The Commissioner's decision in Williams d Wilkins is inconsistent with the

understanding of the House Judiciary Committee on the meaning of "fair use."

The Commissioner's opinion undercuts the House Committee's understanding
as to "fair use" in such a serious way as to make it impossible for education
safely to accept the House Committee's bill and report at this time.

1. To date, the only action taken by either House of the Congress in connection
with copyright revision was that taken by the House in 1966 and in 1967. In each

instance, the House Judiciary Committee reported a bill with a report, the last

instance being in 1967, H.R. 2.512 and the accompanying H. Rep. No. 83, 90th Con-

gress. 1st Session.
2. For the first time, a Congressional Committee proposed statutory recognition

of "fair use." Some of the key considerations appeared in the House Committee's

respective reports as follows :
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(a) There were no available judicial precedents for the meaning of "fair
use" in connection with nonprofit schools. House Rep. No. 2237, 89th Con-
gress, 2nd Session, on H.R. 4347, pp. 60-1.

(6) In proposing statutory "fair use," the House Committee stated:
"Section 107, as revised by the committee, is intended to restate the present
judicial doctrine of fair use, not to change, narrow, or enlarge it in any
way. . . ." H. Rep. No. 83, supra, at p. 32.

(c) To give some guidelines of what such statutorily-adopted judicial
"fair use" meant, the Committee set forth, in considerable detail and spec-
ification, examples of teaching activities which it regard as "fair use"
under the judicial doctrine which it was accepting without change.

3. In specific instances of major importance, the views of the House Judiciary
Committee as to what "fair use" comprised were diametrically opposed to the
Commissioner's decision in Williams d Wilkins. This being the case, the educa-
tional community cannot at this point safely rely on the views previoiisly ex-

pressed by the House Judiciary Committee as to the meaning of judicially-deter-
mined "fair use."

4. Examples. The divergence between the Commissioner and the House Judi-

ciary Committee are indicated in three items of major importance to the edu-
cational and library community, as follows :

(A) AN ARTICLE FROM A PERIODICAL ISSUE

The Commis.sioner : there is no difference between an article and an entire

periodical issue. ". . . each article in plaintiff's journals is protected from
infringement to the same extent as the entire journal issue, (p. 6)
House Judiciary Committee: there is a difference. "Single copies of 'entire'

works. . . . The educators have sought a limited right for a teacher to make a
single copy of an 'entire' work for classroom purposes. The committee under-
stands that this was not generally intended to extend beyond a 'separately
cognizable' or 'self-contained' portion (for example, a single poem, story or

article) in a collective work, and that no privilege is sought to reproduce an entire
collective work (for example, an encyclopedia volume, a periodical issue). . . .

With this limitation, and subject to the other relevant criteria, the requested
privilege of making a single copy appears appropriately to be within the scope
of fair use." (34-5) {underlining supplied)

(B) COPY OF ENTIRE WORK

Commissioner : No. ". . . And the courts have held that duplication of a copy-
righted work, even to make a single copy, can constitute infringement."
House Judiciary Committee : Yes, under some circumstances. "For example,

the complete reproduction of a fairly long poem in examination questions dis-

triliuted to all members of a class might be fair use . . ." (.33)
"There are certain classroom uses which because of their special nature would

not be considered an infringement in the ordinary case. For example . . . record-

ings of performances by music students for purposes of anal.vsis and criticism,
would normally be regarded as fair use unless the copies or phone-records were
retained or duplicated." (34)

"Allows multiple copies of very short self-contained works." (p. 35)

niFFERENCES BETWEEN SINGLE AND INIULTIPLE COPIES

Commissioner : None. ". . . there is nothing in the copyright statute or the
case law to distingiiish in principle, the making of a single copy of a copy-
righted work from the making of multiple copies ..." (14)
House Report: There is a difference. "Single and multiple copying. Depending

upon the nature of the work and other criteria, the fair use doctrine should
differentiate between the amount of a work that can be reproduced by a teacher
for his own classroom use . . . and the amount that can be reproduced for dis-

tribution to pupils . . ." (p. 33) (underlying supplied)
". . . fair use can extend to the reproduction of copyrighted material for

purposes of classroom teaching." (p. 33)
The educational community deliberately compromised on some of its major

demands in specific reliance upon the understandings set forth in the House
Judiciary Committee's report on the meaning of "fair use." The Commissioner's
opinion in Williams d Wilkins negates the substance of that legislative under-
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standing and renders it unsafe and unwise, at this point, to rely on the under-

standings set forth in the House Judiciary Committee's interpretation of "fair

use." The educational community, therefore, must have clearcut and decisive

assurances that the statute will include what is needed for the educational com-
munity, in the way of reasonably copying and recording—needs which are

rejected by the language as well as the thrust of the Commissioner's opinion.

Senator McClellax. Is that all now ?

Mr. WiGREN. Mr. Chairman, ma}- I clarifj^ one point before we
leave the stand ?

Senator McClellan. Yes.
Mr. "WiGREN. Very freqnently I have been asked, does the ad hoc

committee's limited education exemption request go beyond the bounds
of ''fair use"? And I am sure some of the members of your committee
would be interested in our interpretation of that question. I would say
that our request goes beyond fair use in protection only, but not in sub-

stance. In other words, our request goes beyond "fair use*' in four ways,
as far as protection goes. First, the limited educational exemption
would provide certainty that a given practice of teachers in the class-

room is permissible. "\Ve do not have this certainty now.

Second, the limited educational exemption would provide us free-

dom from the aura of commercial competition in the normal "fair use'^

situation
;
that is, as I pointed out in my testimony, "fair use" is generic

in nature and applies equally to both commercial and noncommercial
users.

We feel educational users need special protection over and above
that provided commercial users, because of their public responsibility.

Third, "fair use" is a defense in a lawsuit, and the teacher has the

burden of proof under the present statutes. The limited educational

exemption on the other hand puts the burden of proof on the pub-
lishers. The publisher has to j^rove that the teacher has infringed.

Finally, the limited educational exemption would protect us in tlie

event there arises another court suit be it Smith versus Jones or what-
ever 3'ou Avant to call it, which might be similar to Williams & Wilkins.
In the event that occurred we would be protected. Otherwise we would
have the same thing to do all over again as we are doing today.
Let me point out that we are not asking for more substantive rights,

but we are asking for more protection to assure that we get those sub-

stantive rights Avhich we feel are appropriate for the educational

communit}'.
Thank you, sir.

Senator ]\IcCl.ellax. All right. Thank you.
Call the next witness.

Mr. Brennax. We have five separate presentations in opposition to

the ad hoc committee amendment. Each witness will be allotod 8

minutes.

Senator McClellax. There goes the bell. I will have to leave to vote,
but will be back shortly.

[A brief recess was taken.]
Senator McClellax. The committee will come to order. Call the next

witness.

yiv. Brexxax. ]Mr. Chairman, the first w-itness in opposition to the

ad hoc committee's amendment is Mr. Irwin Ivarp, counsel foi- the
Authors' League of America.

Senator McCleelax. All right. !Mr. Ivarp. you may proceed.



210

STATEMENT OF IHWIN KAEP, ESQ., COUNSEL FOR THE AUTHORS
LEAGUE OF AMERICA, INC.

Mr. IvARP. Thank you, Mr. Chairman.
I liave submitted a written statement and T would respectfully

request that it be included in the record.

Senator McClei.lan. It will be printed in the record in full.

Mr, Karp. I will simply comment on certain portions of my written
statement.

The Authors League opposes the proposed educational exemption,
which has just, been discussed by the illustrious members of the panel
who addressed you.

I will focus, as our statement focuses, on those provisions which
deal with reproduction, copying, and recording. But I do want to state

that the Authors Leagnie opposes the other aspects of the exemption
which would permit storage and retrieval systems beyond the limits of

fair use. And it also opposes the provisions on educational broad-

casting, wliich as we just heard would apparently, in the eyes of the

proponents, allow them to go into the wholesale business of using copy-
righted materials for the preparation of television programs—involv-

ing such substantial investments that they must have even greater
]30wer to reproduce copies so tliey can. as the gentleman just told us,

i-ecoup their investment. I think that marvelous little phrase about re-

couping their investment exemplies a certain failure to envision tlie

})roblems of producers of educational material and authors who must
also recoup their investment. In a sense that myo]:)ic vision highliglits
and emphasizes the problems that have plagued us all through the

copyright revision proceedings.
It should be emphasized, at the outset, that what the educators are

doing is asking this committee and the House Judiciary Committee to

throw out a carefully worked out compromise on the problem of edu-
cational copying. The same gentlemen who were before you just now,
made the same pleas to the House Judiciary Conunittee and this com-
mittee back in 1967, and then again when this committee held hearings
the following year.
The House Judiciar^^ Committee, taking very careful note of all of

the arguments, said that because photocopying and other reproducing
devices were becoming easier and cheaper, and because of the dangers
of educational copying to authors and publishers, a specific educational

exemption was not warranted. However, the House Judiciary Com-
mittee took seveial steps to meet and balance the needs of authors and
educators. They revised section 107 at the request of the educators to

make it explicit that some use for ]")urposes such as criticism, comment,
news reporting, teaching, scholarship or research could be fair use.

Then they made a very caieful analysis of the four criteria of fair

use, which they applied to specific typical classroom situations.

As the committee noted, the analysis had to be broad and illustra-

tive. They said it might provide educators with the basis of establish-

ing workable pi-actices and policies.

Now, in reality the House committee's analysis of fair use, with
its explicit examples and illustrations of how it applied to educa-
tional copying, was far more precise than the very vague amend-
ment that this committee is being asked to adopt in the name, so we
are told, of clarity.
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The fact of the matter is that the House I'cport and tlie draft re]:)ort

of this committee oive far clearer guidelines to educators and publisli-
ere and authors than this proposed exemption, wliich concededly
would go bej'ond the limits of fair use.

The House committee said, in its concluding remarks on this sub-

ject, that "the doctrine of fair use, as properly applied, is broad

enough to permit reasonable educational use, and education has some-

thing to gain in the enactment of a bill which clarifies what may now
be a problematical situation."

Xow, that remark. Senator, that judgment and that analysis of fair

use is just as valid today as it was when the House Judiciary Com-
mittee made the report because there is absolutely nothing in the
WiJliams and Wilkins decision which changes the concept of fair use
as it applies to educators or educational copying. And it requires a
tortured reading of Commissioner Davis' very careful opinion

—and
a very partisan reading—to believe that this changed in any way the
work of Mr. Kastenmeier and his committee which was then accept-
able to the very people who just sat here before you. So, the decision
is simply being used as a pretext to push once more for an exemption,
which even the educators recognized after discussion to be

Senator McClellax. Oh, we just got a record vote call. I will have
to recess for a few minutes, and I will hurry back.
Be at ease until I return.

[A brief recess was taken.]
Senator McClellan. The Committee will come to order.
Mr. Karp. As I said, the House Judiciary Committee completed

its analysis of the problem of educational cop^dng by stressing that
the doctrine of fair use properly applied is broad enough to permit
i"easonable educational use.

Indeed, Mr. Rosenfield, counsel of this committee, very shortly
thereafter, speaking for the ad hoc committee, said that the sine qua
non of our agreement on the compromise of educational copying, the
sine qua non of our agreement, is the present language of 107, un-

changed. The ])roposed educatioal exemption will change that agree-
ment considerably and will change 107.

I might say very briefly, that if the exemption is not intended to

go beyond fair use, there is obviouslv no need for it—altliou.'xh in fact
it concedely would go beyond fair use. We analyze this point in our
statement and we point out that it would permit various types of copy-
ing that do not meet the criterion of fair use, including the most im-

portant criteria—whether the use would affect the market value of, or
market for, the copyrighted work.
We have discussed this afternoon in other testimony how educa-

tional copying can injure authors, and how library copying can do
that also, and I will not repeat that analysis.
We then come to the WiUimns and Will-ins case, which is the pre-

text on which the educational community asks for another crack at
the educational exemption. In the House Judiciary report it was
emphasized that each case raising the question of fair use must be
decided on its own facts. And the committee said that "unauthor-
ized library copying, like anything else, must be judged a fair use or
an infringement on the basis of all the applicable critei-ia and the
facts of the particular case." That is a Vvcll-established doctrine of

copyright law.
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Now. the facts in the Williams and WilJe'ins case Avere that the two
sets of Government lil:)raries enpaged in the systematic reproduction,
on a vast scale, of copies of entire articles for their own patrons and
the patrons of other libraries. In his opinion Commissioner Davis

passed no judpfinent on educational copying in any of the permuta-
tions analyzed by the House Judiciary Committee.
"What Commisioner Davis did was to confine his decision and opin-

ion to the facts of this particular case, which is always done in fair

use cases. He said that based on the facts of the particular WiU'ow^
and WilJiins rase—on tlie annual systematic copying of thou^anrl'^

and thousands—and literally millions over a period of years
—of

journal articles—that this systematic copyinsf was wholesale copying
and was therefore not fair use. And he analyzed the criteria of fair

use as it applied to those facts only.
He also pointed out that copying of entire articles could, under ap-

propi'iate circumstances, be fair use and he said that there were many
illustrations that might come to mind on reflection. And he re-empha-
sized that fair use, however, cannot support wholesale copying of the

kind here in this suit.

One concluding comment, the educational snokesmen have told vou

today that "educators" must have access to these materials and they
are really dealing with a large industry

—
publishing

—which is only
concerned with profitino- itself. ;Vs a inatter of fact, authoi's and i^nl)-

lishers are also "educators" and make valuable contrilnitions to the
educational process, which they could not do—if this exemption were
esta1)lished—without considerable loss to themselves. On the other

hand, education is one of the top 500 industries in the T aiited States.

And there are no educators, to my knowledge, who teach without pay
or who occupy schoolrooms or school buildings which are not ]iaif1

for. The educational svstem and the school boards do pay for other

services and facilities that they use.

It mio-ht be ]X)inted out that when teachers feel that the compen-
sation they receive is not adeciuate, they have a remedy. Thev are
alloAA'ed to orffanize in large gi-oups and boycott the schools. They
go on strike, and thev stav on strike, keeping the schools shut down,
until they receive what they consider adequate com]:)ensation. Ironi-

cally, thev are entitled to do that undei" an exemption granted In' an-

other statute, the Clavtou Act because the conduct of the NEA local

chapters in various States, in striking schools, is a boycott, which
would otherwise violate section 1 of the Sherman Act.

Thev are able to organize in large groups: namely, union, to fix

the prices for their services—which would also violate the Slierman
x\ct were it not for the exemption thev have under the Clayton Act.

We have no quarrel with that. "What we do quarrel with is this new
exemption they seek which would prevent publishers and authors
from receiving reasonable compensation for their materials and their

services, that is. when their copyrighted works are copied, beyond
the limits of fair use.

The House Judiciary Committee suggested that where copying
beyond fair use was desired by educators, that reasonable, voluntary
arranoements should be worked out to make this possible it also sug-
gested that educators, authors, and publishers cooperate in establishing
criteria for fair use. AVe are perfectly willing to do that and we
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understand that the Association of American Publishers is. We think
that these problems can be resohed. But we don't think they can be

resolved by dealing a heavy I)lo\v to the copyright system, which after

all is the underpinning for independent entrepreneurial creation and
dissemination of literary, scientific, and artistic works. Because if

copyright is undermined by this type of exemption, then the only thing
we can do is go to a Go\'ernment-subsidized system of creation and

pul)lication.
Thank you.
Senator McClellax. Thank you.
[The prepared statement of Irwin Karp follows :]

Ml". Chairman and members of tlie subcommittee, my name is Irwin Karp.
I am counsel for Tlie Authors League of America, a national society of profes-
sional writers and dramatists. I appear to present its views on the amendment
to S. 13G1 requested by The National Education Association and other groups
("The Ad Hoc Committee on Copyright Law Revision"). I respectfully request
that this statement be included in the record.

The Ad Hoc Committee has reijuested the Sul)Committee to add to the Copy-
right Revision Bill a new section wliich would create a "general educational

exemption" permitting "educators", '"scholars" and "researchers" to reproduce,
copy and record copyrighted works beyond the limits of fair use: to store and
retrieve materials in automatic systems to a greater extent than permitted by
fair use or Sec. 117 of the Bill : and to record and retransmit broadcasts for five

days to schools and colleges, a practice which constitutes infringement under the

present law, and under the Revision Bill.

The Authors League urges the Subcommittee to reject this proposed exemp-
tion because (1) it would permit uncompensated educational copying beyond
the limits of fair use, and destroy the reasonable, c<tmproniise solution to this

liroblem which is reflected in the Report of the House .Judiciary Committee and
the draft report of this Subcommittee; (2) the exemption would be extremely
damaging to authors and publishers: and (3) there is no substance to the edu-
cators' claim that the Williams & Wilkins decisidu is a valid reason for reviving
this request for an educational exemption, which had previously been rejected
by the House Judiciary Committee and by this Subcommittee.
We focus our discussion on those provisions of the proposed exemption which

deal with the reproduction, copying and recording of copyrighted works. How-
ever, we should note that authors are as strongly opposed to those provisions
of the NEA amendment which would permit the use of copyrighted materials
in storage and retrieval systems Ijeyond the limits of fair use, and to the clause
which would permit the recording and retransmission of broadcasts.

( 1 ) THE PRIOR REJECTIONS OF THE "EDUCATIONAL EXEMPTIONS"

As the Report of the House .Judiciary Committee notes, the NEA and other
members of the Ad Hoc Committee had requested Subcommittee No. 3 to insert
"a specific, limited exemption for educational copying" into the Revision Bill.

As the draft report of this Subcommittee indicates, the Ad Hoc Committee
also requested that this educational exemption lie included in the Senate version
of the Revision Bill. The House .Judiciary Committee refused the Ad Hoc
Committee's request, and their "exemption" was not included in the Bill passed
by the House, nor in S. 1361 or the prior Senate revision bills. The reasons why
the educational exemption was refused by the House .Judiciary Committee are
as valid today as they were when the Report was issued in 1967: and nothing in

Commissioner Davis' opinion in the William & Wilkins case—the Ad Hoc
Committee's stated pretext for reviving its "exemption—affects the validity of
the .Judiciary Committee's reasoning.
The Committee noted that "photocopying and other reproducing devices were

constantly proliferating and becoming easier and cheaper to use." It also took
note of the contentions of authors and publishers that "education is the textbook
publisher's only market, and that many authors receive their main income
from licensing reprints in anthologies and textbooks ; if an unlimited number
of teachers could prepare and reproduce their own anthologies, the cumulative
effect would be disastrous." (H. Rep. No. 83

; p. 31). The Committee report noted
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that "several productive meetings" were held between representatives of authors
aud publishers and of educators and scholars and that "while no final agree-
ments were reached, the meetings were generally successful in clarifying the
issues and in pointing the way to constructive sohitions." (ibid)
Those constructive solutions were reflected in the Judiciary Committee's re-

port, and it is fair to say they were—for a time, at least—accepted by the

parties. The solutions were :

(i) The Committee's rejection of the exemption proposed by the NEA and
other members of the Ad Hoc Committee : "After full consideration, the com-
mittee believes that a specific exemption freeing certain reproductions of copy-
righted works for educational and scholarly purposes from copyright control

is not justified." (ibid)

(ii) The Committee's explicit recognition and affirmation that "any educa-
tional uses that are fair today would be fair use under the bill." (ibid)

(iii) Amendment of Sec. 504(c) to insulate teachers from excessive liability
for statutory damages, (ibid)

(iv) Amendment of Sec. 107 to restore a restatement of the criteria of fair

use, to indicate it may include reproduction in copies or phonorecords ; and
"to characterize a fair use as generally being 'for purposes such as criticism,

comment, news reporting, teachmg, scholarship or research.'
"

(emphasis sup-
plied) (ibid)

(v) A careful analysis by the Committee of tlie four criteria of fair use "/;?

the context of typical classroom sitiiatiotts arising today." While, as the Com-
mittee noted, the analysis had to lie broad and ilinstrative, "it may provide
educators with the basis of establishing workable practices and policies." (H.

Rep. No. 83, pp 32-36). Actually the Committee was modest in characterizing
its analysis—it is an extremely clear and useful set of guidelines for etlucators,

authors and publisliers.
Moreover, the Committee's analysis of fair use in the context of typical class-

room situations amply supports its judgment that ''the doctrine of fair vf<e. as

properly applied is broad enough to permit reasonable educational use, and edu-
cation has something to gain in the enactment of a bill which clarifies what may
now be a problematical situation."
The House .Judiciary Conunittee also urged educators, authors and publishers

to "join together in an effort to establish a continuing understanding as to what
constitutes mutually acceptable practices . . ." (H. Rep. 83, p. 33). The Authors
League is willing and ready to join in such a continuing, e()oi)erative effort at

any time, as is the Association of American Pnl)lishers. The .Judiciary Commit-
tee also urged the parties to join together "to work out means by which permis-
sions for u'jes beyond fair use can be obtained easily, quickly, and at reasonable
fees." Again, the Authors J^eague is willing and ready to join in such an effort.

Indeed, the I,.eague is willing—alone, or in cooperation with the Association of

American Publishers and educational groups—to seek funds from the National
Foundation for the Humanities, to establish and operate a pilot information
clearing house to i-eceive requests for permissions, process and transmit them to

the appropriate licensor (author or publisher), and expedite the copyright
owner's reply. As in the case of librarians, the Committee's suggestion for volun-

tary efforts to "workable clearance and licensing conditions" is anathema to edu-
cational spokesmen—they will not even let the phrase cross their lips, no less

discuss it seriously. This is regrettable since a voluntary clearing house could

well provide the means of establishing a continuing understanding as to what
constitutes mutually acceptable practices . . ."

(2) THE PROPOSED EDUCATIOXAL EXEiEPTTON WOT'T.D INJURE AUTHORS AXD
PUBLISHERS

If the proposed educational exemption is only intended to iiermit educational

copying that would constitute fair use under the Judiciary Committee's analysis
of the 4 criteria "in the context of typical classroom situations arising today"—
then the propo.sed exemption is unnecessary. What was fair use under the Com-
mittee's analysis is still fair use.

Actually, the educational groups are seeking—via their proposed exemption—
to legalize uncompensated, educational copying that goes far beyond the bounds
of fair use. The right to quote "excerpts"—i.e. portions of a book or other work
which is not substantial in length, in proportion to its total size—would be ab-

solute, regardless of the circum.stances of the reproduction. Thus, an unlimited



215

number of educators or institutions enuUl tlifu reproduce copies of such portions
under a variety of circumstances wliicli would make tlie reproduction an in-

fringement under tlie Judiciary Committee's analysis of tlie 4 ci'iteria, in its

report. For example, many copies could be produced on an organized basis,
rather than by one teacher, sp(jntaneously. For example, multiple copies could
be reproduced for many individuals and circulated beyond the classroom. And
most important of all, under the proposed exemption copies could be reproduced
even though they had a serious adver.se effect on the potential market for the

work, or its value—and even though they supplanted some part of the normal
market for the work.

Similarly, the proposed exemption would permit educators and institutions

to reproduce copies of entire >shf)rt works—a 2 page poemV a five page article?

a seven page short story V And as witli "excerpts", the exemption would allow
educators to reproduce these copies under a variety of circumstances that would
make the reprodixction an infringement under the Judiciary Committee's analysis
of the 4 criteria of fair use.

As we noted in our statement on library copying, and in our previous testi-

mony to the Subcommittee, many authors earn a major portion of their income
by licensing the reprinting of poems, articles, sliort stories and other short
works—and excerpts from longer works—in anthologies, text books, periodicals
and collections. After it is originally published, the same work may be re-

printed with the author's permission in many such books. The accumulation
of reprint royalties produces a modest income—and for authors of poetry, essays
and other works of literary value, it is often the larger part of the compensation
they earn from the uses of their writings. Many of these anthologies and other
books which reprint the author's short works and excerpts are sold primarily
to high schools, colleges, universities and their libraries and book stores—and
the student of these institutions are a primary audience for eminent poets,
essayists and short story writers. In addition, several courses use articles from
journals on various subjects in place of text books.
The proposed educational exemption would allow, educators and educational

institutions to produce copies of an author's short works, and excerpts from
longer works, thus displacing the sales of anthologies, text books and other col-

lections that formerly reprinted these works. Many authors would thus be de-

pi-ived of a substantial part of their income—the royalties from the publishers of
the anthologies and text books—even though their works would si ill be widely
used by educational audiences, disseminated by uncompensated educational

copying.

( 3 ) THERE IS NO JUSTIFICATION FOR REVIVING THE PROPOSED EDUCATIONAL EXEMPTION

The excuse offered by the Ad Hoc Committee for reviving its proposed educa-
tional exemption, and thus disrupting the constructive solutions reflected in the
Hoiise Judiciary Committee's report, is that purportedly Commissioner Davis'

opinion in Williams d WilJcins created "uncertainties" and indicated "the un-

reliability of 'fair u.se' in providing necessary protection for teaching, scholar-

ship and research . . ." (letter from Dr. Wigren of the National Education Asso-
ciation and Chairman of the Ad Hoc Committee, to Mr. Thomas C. Brennau,
Chief Counsel of the Subcommittee ; Dec. 11, 1972).

In reality, Commissioner Davis' opinion did nothing to change the doc-
trine of fair use

;
and it did nothing to change the application of fair u.se to

educational copying, as analyzed in the House Judiciary Report. Educational copy-
ing that w^ould constitute fair use under the Judiciary Committee's analysis of

the 4 criteria is still fair use.

As the House Judiciary Committee emphasized, "each case raising the ques-
tion (of fair use) mu.st be decided on its own facts." And the Committee also

said that "unauthorized library copying, like everything else, must be judged a

fair use or an infringement on the basis of all the applicable criteria mul the facts

of the particular case. (Emphasis supplied.) (H. Rep. No. 83, pp. 29, 36.)

The particular facts of the case Commissioner Davis decided bore no resem-
blance to the various fact situations involving classroom use or other educational

copying which the House Judiciary Committee considered in spelling out its

guidelines and analysis of fair use vis-a-vis educational copying. The facts in

Williams d Wilkins were that two set of government libraries engaged in the

systematic reproduction—on a vast scale—of copies of entire articles for their

own patrons, and the patrons of other libraries. In his opinion, Commissioner
Davis passed no judgment on educational copying in any of the many permuta-
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tions analyzed by the House Judiciary Committee. On the contrary, he confined
his decision and opinion "/o the fact.s of (his) particular case"-—to this systematic,

large volume i-eproduction of journal articles. What the Commissioner decided
was that "Defendant's photocopying is wholesale copying and meets none of the

criteria for fair use" (emphasis supplied). He then said :

"The photocopies are exact duplicates of the original articles; are intended
to be substitutes for, and serve the same purpose as, the original articles;
and serve to diminish plaintiff's potential market for the original articles

since the photocopies are made at the request of, and for the benefit of,

the very persons who constitute plaintiffs market."

Nothing in the Judiciary Committee's analysis of educational copying and
fair use suggested that the systematic process of wholesale copying involved
in Williams d Wilkins could be condoned as a fair use. Moreover, it should be
noted that Commissioner Davis gave examples of photocopying of entire articles

that would be fair use and said there are "prolialily many more which might come
to mind on i-eflection". He then reemphasized that fair use "cannot support whole-
sale copying of the kind liere in suit."

We submit there is nothing in Commissioner Davis' opinion which alters the

judicial doctiine of fair use as it applies^—according to the Judiciary Committee's

analysis—to educational copying, or to library copying. Consequently, there is

no justification for the Ad Hoc Committee's effort to revive the educational

exemption. Moreover, even if it be assumed that Commissioner Davis' opinion
somehow changed the doctrine of fair use as it thus applied to educational copy-
ing, that would at most call for an amendment to restore fair use to the contours
the Judiciary Committee thought it had. But that is not what the Ad Hoc
Committee is asking for—as we noted, it seeks an exemption that would permit
educational copying which far exceeds the boundaries of fair use indicated by
the analysis of the House Judiciary Committee.

TiiK "philosophical" argume::^ts

It has become customary for the Ad Hoc Committee to accompany its demands
for new limitations on authors' rights with an assortment of "philosophical"
arguments—e.g. attacks on the copyright system, suggestions that authors are
anti-trust monopolists, and other contentioiLS. including a claim that copyright
protection infringes the First Amendment rights of teachers and students. We
do not know if the Ad Hoc Committee intends to regale the Subcommittee with
this assortment of invalid contentions. Anticipating that it will, we briefly

recapitulate our responses, and respectfully refer to our previous testimony for
a fuller discussion of these points. Moreover, if the Subcommittee wishes a fuller

response to any such contentions which the Ad Hoe Committee may make, we will
be pleased to supply it.

These are some of the contentions which have been made by various members
of the Ad Hoc Committee, in Copyright Bill hearings and in the Williams &
Wilkins case, and summaries of our replies :

(i) Ad Hoc members argue that copyright is a "monopoly" in the anti-trust
sense. But an author's copyright does not give him the power to restrain or
monopolize the business of book publishing. Copyright is a "monopoly" only in
the innocuous sense that all property is—a collection of rights granted by law.

(ii) Ad Hoc members argue that exemptions are justified because a copyright
is not property, but "only" rights granted by statute. But all property consists of

rights granted by the State, through legislation (e.g. land grant acts) or court
decisions. At common law the author's work is his absolute, private property.

(iii) Ad Hoc members argue that copyright is only a "discretionary" grant lie-

cause Art. I, Sec. 8 says "Congress shall have the power . . ." But the phrase pre-
cedes the enumeration of all powers, e.g. to tax, raise armies, borrow money,
regulate. The authors of the Constitution did not consider the exercise of these
powers, including enactment of copyright laws, as "merely discretionary."

(iv) Ad Hoc members argue that uncompensated library and educational copy-
ing must be permitted because they promote the progress of science and art.

But the economic philosophy underlying the copyright clause, according to the
Supreme Court, was to grant enforceable rights to authors and publishers to en-

courage individual effort by personal gain ; that the independent, entrepreneurial
system of creation and dissemination best served the public interest in promoting
science and art.
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(v) Ad Hoc Committee members argue tbat exemptions must be granted be-

cause library and educational copying is "non-profit." But as the House Judiciary
I'onimittee said, "the educational groups are mistaken in tbeir argumeui that a

•for profit' limitation is applicable to educational copying under tbe present law."

(vi) Ad Hoc members argue that any copyright limitation ou uncompeusaved
library or educational copying restrains "freedom" to read under the First

Amendment. But the First Amendment "was fashioned to assure unfettered

interchange of ideas (376 U.S. 269) and it is axiomatic that an author's copy-

right does not prevent anyone from discussinji- or repeating his ideas (3t>6 F. 2d

.".03). The Supreme Court has never interpreted "freedom" in the First Amend-
ment to mean "gratis" or "free uf charge" : and it has fretpiently emphasized
there is no conflict between iinhlicatioii for ])rotit and the First Amendment.

It is indeed strange that the National Education Association should argue, as

it did in Williams & Wilkirts, that requiring C(jmpensation to copyright owners, for

library copying that exceeds fair use, violates the First Amendment freedom to

read. NEA teachers insist on their right to be adequately compensated for mak-
ing published materials availalile to students, and for other teaching services.

To obtain what they consider adequate compensation, teachers—by the thou-
sands each year—deny students access to books and other copyrighted materials
for prolonged periods of time ; their strikes close down schools, school libraries

and classrooms. Ironically teachers are thus able to deny students access to copy-
righted materials by grace of federal legislation—the exemption of the Clayt(»n
Act makes it possible for large groups of teachers to engage in boycotts (strikes)
that would otherwise violate Sec. 1 of the Sherman Act ; and for these large
groups of teachers to combine and fix the prices for their services, which also

would othei"wise violate the Sherman Act. By contrast, copyright owners do not
seek to close down schools or libraries, and do not seek to prevent schools and
libraries from making reprints of copyrighted articles ; copyright owners simply
ask that reasonable compensation be paid them when library or educational

copying exceeds the boundaries of fair use.

The Authors League thanks the Subcommittee for this opportunity to present
its views on the proposed Educational Copying Exemption.

Senator McClellan. Senator Bnrdick will be here in a few minutes.
I have to go now. It is almost 4 o'clock.

[A brief recess was taken.]
Senator Burdick [presiding]. Call the next witness.

]Mr. Brexxax. Mr. Chairman, the next witnesses appear on behalf
of the Association of American Publishers, Inc.

Mr. Sackett, would j^ou identify yourself and your associates for

the record ?

STATEMENT OP ROSS SACKETT, ON BEHALF OF THE ASSOCIATION
OF AMERICAN PUBLISHERS; ACCOMPANIED BY W. BRADFORD
WILEY, CHAIRMAN OF THE ASSOCIATION'S COPYRIGHTS COM-

MITTEE, AND CHARLES LIEB, COUNSEL

INIr. Sackett. I am Ross Sackett, president of the Encyclopaedia
Britannica Education Corp., and am appearing here today on behalf of
the Association of American Publishers, Inc., of which I am cur-

rently the chairman.
I am accompanied on my left by Brad Wiley, chairman of the asso-

ciation's copyright committee and on my left by Charles Lieb, our

copyright counsel.

The association is a trade association organized under the laws of
New York State and is composed of publishers of general books, text-

books, and educational materials. Its more than 260 members, which
include many university presses, and religious book publishers, pub-
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lish in the aggregate the vast majority of all general, educational, and

i-eligions books and materials produced in the United States.

In the few minutes available to me I would like to summarize our

objections to tlie educational exemption proposed by the National

Education xissociation Ad Hoc Committee on Copyright Law Re-
vision. With your permission we will file a full statement for the record

on or before AugTist 10.

Senator Burdick. Without objection, it will be received.

Senator Burdick. Proceed.

Mr. Sackett. In our vieAv, the proposal for an educational exemp-
tion is unwarranted and should be rejected for an number of reasons,

among which are the following :

One. The exemption is unnecessary and redundant insofar as the

classroom teacher is concerned. There is no evidence in our opinion
of any unm.et real needs of the teacher which are not amply provided
for under the fair use doctrine. In this connection it is important that

you know that we have on many occasions offered to cooperate with
the ad hoc committee to establish guidelines for the use of the class-

room teacher which we are confident would eliminat© much of the

existing uncertainty about what he may copy. Neither the NEA nor
the ad hoc committee has been willing to cooperate with us in such an
effort but we remain hopeful that they will do so.

Two. To the extent that the proposed educational exemption would

permit educators to copy educational and research materials without

paying for its use it would, because of its confiscatory effect upon
publishers, retard and ultimately perhaps choke off the creation of

further material.

Three. The exemption is so sweeping, so imprecise, and so overlap-

ping of other provisions of the revision bill that its adoption would

destroy the series of compromises which are delicately balanced in the

bill as presently drafted. In other words, to give serious consideration

at this late date to the proposed educational exemption would require
at the very least a reexamination of the fair use provisions of section

107, the librar\^ reproduction provisions of section 108, the classroom

teaching provisions of section 110, and of other sections of S. 1361 as

well.

Four. In addition to the exemption requested for the single and

multiple copying of literary, pictorial, and graphic works, the ad hoc
committee proposal would permit the free and unrestricted input of

copyrighted works into computer systems, the retrieval of which
would be subject to "rules otherwise applicable under the law." What
the ad hoc committee has in mind, obviously, is that input of woi-ks in

copyright should be free (an encyclopedia or reference work for ex-

ample) and that bit-by-bit retrieval should be permitted, without pay-
ment, under the claim of fair use. Also that input should be free so

that internal computer manipulation of the copyrighted material
would also be free.

The proposal is destructiA^e, illogical, and unnecessary. If adopted it

would bypass or undercut the function assi<rned to the natioiinl com-
mission under title II to study the reproduction and use of copyrighted
works in conjunction with computer systems, and the provisions of

section 117 Avliich w^ould leave existing law as it is until action is taken
on the recommendations of the national commission.
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The acl hoc committee's present request for an educational exemp-
tion is an attempt to revive a proposal which was considered a num-
ber of years ago by the House Committee on the Judiciary, was flatly

rejected by the committee, and was then abandoned by the ad hoc
committee in the hearings before this subcommittee.

In its report the House committee said that the doctrine of fair use,

as properly applied, is broad enough to permit reasonable educational
use. It suggested however that teacher and publisher should join to-

gether to establish ground rules for mutually acceptable fair use prac-
tices, and that they should work out means by which permissions for

uses beyond fair use can be obtained "easily, quickly, and at reasonable
fees."

^ye share the views expressed by the House committee; we urge that

they be adopted by this subcommittee and that the proposed educa-
tional exemption be rejected out of hand.
For our part, we renew our efforts to meet with the ad hoc commit-

tee to establish ground rules for fair use and to establish workable

arrangements for the clearance of permissions for uses beyond fair

use.

Thank you.
Senator Burdick. Thank you verv much.
The clerk?

Mr. Brexnan. Mrs. Bella L. Linden, copyright counsel, on behalf
of Harcourt Brace Jovanovich, Inc., and Macmillan, Inc.

STATEMENT OF AMBASSADOR KENNETH B. KEATING, HARCOUET
BRACE JOVANOVICH, INC., AND MACMILLAN, INC.

(Xote: Following testimony was given during the morning
session.)
Mr. Keating. I would like to turn now to the general educational

exemption.
Senator JNIcClellax. This Avould appear appropriate for our after-

noon session. I would like to let it appear in the record when we are

hearing testimony on that. If you want to insert it in the record now,
or read it.

IVIr. Keating. The general educational exemption?
Senator McClellan. Yes.
Mr. Keating. But you would like to have it in the record later ?

Senator McCi.ellan. In the afternoon, so it would have continuity
with the other testimony.
Mr. Keating. Could I be heard on it now ?

Senator McClellan. Yes, you may proceed.
Mr. Keating. Section 110 of both the House act and S. 1361 spe-

cifically exempts certain educational or instructional performances
and displays from the rights of copyright proprietors. These pro-
visions are in addition to the generally applicable doctrine of fair use
set forth in section 107. We ar-e not here to oppose them.
AVe understand. howcA-er, that certain interests are urging the adop-

tion of a broad based "educational" exemption transcending the limits
of sections 107 and 110 and such an extension we do object to.

Certainlv, the educational needs of our countrv are of the highest

priority. We must not, however, ignore that such needs are served

20-344—73—15
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by a publishing industry whose continued vitality depends upon the

very incentives of private ownership attacked by advocates of educa-

tional exemptions. The textbooks, audiovisual materials, reference

works, films, and so forth, to be subjected to free use under such ex-

emptions emanate from publishers who make very substantial in-

vestments in research, design, packaging, consultation, and training,
as well as in manufacture and marketing. For such investments to

continue, the economic incentives envisaged by our constitutional

premise of copyright must be maintained.

Of course, education is in the public interest—but this interest is

served in our system by private, commercial businesses which require
a profit to survive. The erosion of the rights and incentives accorded

by copyright will endanger rather than serve the educational needs
of our country.
May I repeat a short statement that I made before the House sub-

committee in 1955 : Will . . . publishers continue publishing if their

markets are diluted, eroded, and eventually, the profit motive and in-

centive completely destroyed. To pose this question is to answer it.

I have been a teacher myself. I loiow of no higher calling and no
more dedicated group of our citizenry than those who instruct and

guide the youth of our land. I have been in the nature of a crusader
at all levels of government to provide higher pay and more benefits

for teachers. Just as I feel that they should be amply rewarded for
their hard work and dedicated service, so it seems to me should those

who author and prepare the material which the teachers use in their

work.
Our concern with the erosive and preemptive effect of educational

exemptions is not limited to the domestic scene. It is particularly rele-

vant to the recent accession of the United States to the 1971 Paris
Revision of the Universal Copyright Convention. This revised treaty
grants broad prerogatives to an undefined class of developing coun-
tries—at least 80 countries by latest count—to engage in unauthorized

reproduction and translation of works under compulsory licenses.

Although expressed as "compulsory licenses," the standard of com-

pensation established in the treaty and our international experience
leave no doubt but that the i-emuneration to be expected under these

provisions will be negligible. The end result is that the TT.S. Govern-
ment, in effect, has acquiesced in advance to alien expropriation of

rights of a class of American citizens^U.S. authors and publishers.
These compulsory licenses are, at least in theory, circumscribed by

references to educational purposes. For the analysis it provides con-

cerning the effects of educational exemptions on authorship and pub-
lishing, I ask that this subcommittee receive Mrs. Linden's testimony
before the Senate Foreign Relations Committee concerning ratifica-

tion on the revised Universal Copyright Convention as exhibit B to

my statement.

Senator McClellan. It may be received and made exhibit B to the
witness' statement.
Mr. Keating. During the hearings before the Committee on For-

eign Relations, the publishers I represent took the position that
if the revised convention be ratified by the United States, Congress
adopt legislation to assure U.S. authors and publishers compensation
for the economic injuries they would suffer upon implementation of
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the compulsory licenses by the developing countries. The rationale

and precedent for such legislation is fully discussed in Mrs. Linden's

testimony which I have offered as exhibit B.

When the Senate advised and consented to ratification of the treaty
on August 14 last year, reference was made in debate to the consider-

ation of incorporating such a compensatory provision in subsequently
enacted domestic copyright legislation. We believe that a particularly

appropriate vehicle to insure such consideration is the National Com-
mission proposed in title II of S. 1361.

We therefore propose that the mandate of the Commission be broad-
ened to include an investigation of the effect of the 1971 Paris Revision
of the Univei-sal Copyright Convention on the rights, markets, and!

businesses of U.S. autliors and publishers and the recommendation of

legislation to compensate such authors and publishers for injuries to

their interests ensuing from that treaty.

STATEMENT OE MES. BELLA L. LINDEN, COPYRIGHT COUNSEL, ON
BEHALF OF HAECOUET BEACE JOVANOVICH, INC., AND MAC-

MILLAN, INC.

Mrs. Linden. The educational exemption in all of the illustrations

given by the earlier speakers dealt with classroom use. Also, an urgent
and sincere plea was made by Dr. Wigren that they are not part of
the commercial sector and that all they are interested in is improving
teaching.
Now, I thought that part of the record should include a page, an

advertising page, from Advertising Age of July 9, 1973, in which

Today's Education magazine is listed as the best seller in education
and in which the income of teachers, their travel expenses, et cetera

is also listed. I may say as an aside that the Authors League would
be rather impressed with the travel, income, et cetera, as listed in

Today's Education magazine.
May I further add that Today's Education lists a circulation of

1,189,755 and a page rate of advertising, which is what they are search-

ing for, is $4,950. Underneath this are listed the competitive educa-
tional magazines that reach the teachers and the school market. Two
of my clients are listed underneath, not even as a poor second, but as
a third and fourth.

The current issue of Literary Marketplace indicates that Today's
Education was formerly Imown as the NEA Journal and is published
by the National Education Association and in the footnote it says^

"occasionally uses excerpts from books."
I would like, if I may, to present the original of the Advertising

Age advertisement and the marked part of the Literary Marketplace
for your consideration. Senator.

Senator Bukdigk. The two documents are received for the committee
files.

Mrs. Linden. The point I would like to make is that contrary to

what the teachers believe and what they want, the technical language
which they are asking for is more than a mere protection for tlie

educational area, but a competitive position taken by the educatoi'S
in the name of noncommercial and nonprofit enterj^rise.
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Now, with respect to computer technology and their urging of

exemption there, it is very disheartening and disconcerting that those
who talk in the name of the i^ublic welfare and proclaim that all they
are asking for is access and availability, are really not talking about
access or availability but an unwillingness to pay.
There is another basic issue here that should be of great concern

to those interested in the public welfai-e—and I know that I count this

committee of Congress amongst tliose that are genuinely interested in

the public welfare—and that is the problem that, if you open the door
to free, gratuitous, unauthorized, and unpoliced input into informa-
tion systems, you are also opening the door to tnmcation, distortion,
dilution, and basically censoi-ship of any piece of authorship. The
rejjort of the Cosat I panel to which I referred this morning goes to

great depths into the problems of censorship that woidd result from
unauthorized and unpoliced input in information systems.

I urge that copyright legislation not be used as a vehicle to open
the door to genuine difficulties of antitrust, monopoly, censorship, and
distortion of information analyzed by the Cosat I panel.
And I urge this committee to recognize that the specific technical

language of this proposed exemption is diametrically opposed to the

pui'pose and intent of copyright legislation generally.
I conclude by respectfully requesting that this committee look to

the proposed national commission, to which I referred this morning,
to get impartial, appropriate, in-depth information, particularly from
the technocrats and the hardware manufacturing field people, and
from the publishers, authors, and teachers in the field so that your
committee will have an appropriate report and can base its decision

on the legitimate balancing of interests rather than this random focus-

ing on one or two exceptions, or one or two emotionally charged situ-

ations.

Thank joii.

Senator Burdick. Thank you.

[Exhibit (B) referred to by Ambassador Keating follows:]

exhibit b

Statement of Bella L. Linden on Ratification of the Pakis Revision of the
Universal Copyright Convention

Mr. Chairman, and members of the Committee, my name is Bella L. Linden.
I am a partner in the law firm of Linden and Deutsch, and am appearing on
behalf of Crowell Collier and INIacmillan, Inc., and Harcourt Brace Jovanovich,
Inc. Crowell Collier and Macmillan and Harcourt Brace Jovanovich are among
the five largest educational publishers in the United States.

Mr. "William Jovanovich. Chairman and Chief Executive Oflicer of Harcourt
Brace Jovanovich, Inc. and Mr. Raymond Hagel, Chairman of the Board, Presi-

dent and Chief Executive OflBcer of Crowell Collier and Macmillan consider this

Committee hearing to be of such fundamental importance to the interests of

educational, professional and scientific authorship and publishing that they both
are here today. May I present Mr. Hagel and Mr. Jovanovich ; both are available
to answer questions.

I was among the panel of advisors to the United States delegations to the
Stockholm Conference for revision of the Berne Copyright Convention in 1967
and to the Paris Conferences for revision of the Berne and Universal Copyright
Conventions in 1071. I was counsel for many years to the American Textbook
Publishers Institute, which has recently merged with The American Book Pub-
lishers Council. I was a member of the Panel of Experts appointed by the Regis-
ter of Copyrights to consider revision of our domestic copyright law, and am

I
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now a member of the Committee on Scientific and Teclinical Information
(COSATI) of the Federal Council for Science and Technology and Chairman
of the COSATI sub-panel on rights of access to computerized information
systems.

I was present at the Stockliolm Conference five years ago when the Stocli-
holm Protocol for Developing Countries was railroaded to adoption as part of
a revision of the Berne Copyright Convention. The Stockholm Protocol granted,
in substance, the same broad concessions to the eighty so-called developing
countries for use of others' literary properties as are before this Committee
for consideration. The United States delegation was then among the leaders in
its vocal and active objection to the Protocol. The Stockliolm Protocol was so

effectively criticized in the developed countries that it never came into effect.
In July, 1971 diplomatic conferences at Paris led to parallel revisions of both

the Universal and Berne Copyright Conventions. The draft documents for the
Paris revisions were principally designed to make it cheaper for developing
countries to use intellectual property created by authors and publishers in the
developed countries, but these drafts were also intended to give authors and
publishers of the developed countries adequate protection for the fruits of their
labors. During the Paris conferences, however, the same bloc of countries which
operated at Stockholm again railroaded concessions so that the Paris revision
of the Universal Copyright Convention now before this Committee, albeit in
different verbiage, effects the same results as the Stockholm revision which the
United States Delegation, the Copyright OflBce, and representatives of those
interested in protecting private property rights in literary property so success-
fully decried after Stockholm.

I recognize among those who have testified this morning some of my most
vocal and staunch friends in the successful effort to defeat the Stockholm
Protocol. All grow older

; apparently, some more tired than others. To para-
phrase an indelicate cliche, I seem to perceive the prevailing attitude today as—
if an Act is inevitable, relax and accept it. Apparently this holds especially true
with respect to the Paris revisions of the Universal Copyright Convention.
What all objected to at Stockholm, and what we object to today, is the follow-

ing. The Universal Copyright Convention as revised at Paris :

1. Establishes a vehicle for the expropriation of the private property of Ameri-
can citizens without adequate compensation. Senate ratification of this treaty
will constitute prior, formal United States approval of multi-national expro-
priation in form and magnitude without precedent in our history ;

2. Effectively eliminates in excess of eighty countries from a normal and
needed market of American authors and publishers ; and

3. Is entirely self-defeating in terms of the concept of international copyright.
In discussions and correspondence which have taken place prior to today's

hearing, it lias been explained that the Executive Branch of the Government
views the Paris revision in terms of foreign economic assistance and a national
policy commitment to help fulfill certain needs of the developing countries. We
do not agree. The educational budget of a developing country is spent for school
construction, teachers' salaries, and classroom equipment. Tlie cost of textboks
generally amounts to less than five percent (o%). Authors' royalties normally
might represent about ten percent ( 10% ) of this five percent, a fraction of one
percent (1%) of the educational budget, but representing a substantial loss of
income to individual authors—hardly among our most affluent citizens. Thus,
while the loss of potential royalties would be sore deprivation to educational
authors and severely dijsabling to American educational publishing, the financial
contribution to education in developing countries is illus(n-y.
The revised Universal Copyright Convention does not provide developing coun-

tries witli printing presses, nor make any effort to encourage the development
of indigenous industry and native creative effort in the developing countries.
The fact is that the provisions respecting foi-eign manufacture of works produced
under the compulsory licenses granted the developing countries under the Paris
revisions will lead to the establishment of publishing consortiums of private
wealth operating on a profit making l>asis, serving a safe market protected from
American competition, and not even offering the possibility of employment to
citizens of the developing countiies.
Much has been made by the jiroponents of ratification of the fact that the

concessions are limited "only to teaching, scholarship and research." They
point out that compulsory translation licenses may only be granted for the pur-
poses of "teaching, scholarship or research", while compulsory reproduction
licenses are limited to use in connection with "systematic instructional activities".
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The proponents of ratification therefore contend that expropriation of the
rights of American authors and publishers is limited only to all of the textboks,
audio-visual materials, scientific, technical and reference works, film and micro-
forms, and programmed learning materials of CrovA'ell Collier and Macmillan,
Harcourt Brace Jovanovich and all other American publishers of similar prod-
ucts and all of the authors who create the works of education, research and
scholarship. Their "modest" demand is that, in the national interest, these
companies and authors must forego their entire market in more than 80
countries.

THE AUTHORS OF EDUCATIONAL, SCIENTIFIC AND RESEARCH WORKS

The authors of educational, scientific and research works are not the highly
publicized personalities who write best sellers and appear on late evening tele-

vision talk shows. Most are practicing teachers. Few become rich as a result of
their writings. They do not have an organization to speak for their interests. The
cooperative relationship between publishers and authors of textbooks, scientific

and technical works is such that traditionally these authors look to their pub-
lishers to protect their interests. Accordingly, although not designated by anyone
as their official spokesman, it falls upon us to call their interests and needs to

the attention of this Committee.
To the extent it is possible to describe a "t.vpical textlmok author," he or she

is a member of the faculty of a highly regarded, though probably not Ivy League,
college or university, enjoys an excellent reputation in bis or her own field but
is little known outside of it, has an income well under .$20,000 a year and counts
on royalties to pay for braces for the children's teeth, a second car for the family,
a vacation or study year abroad or some similar expense. More often than not,

royalties on textl^ooks, reference works, or professional books are split between
several authors. Sole authorship of an ediicational or reference work usually
entails many thousand^ of hours over a period of several years doing librarj
and other research, field-testing and consulting.

Authors' royalties on school textbooks average about 6.3 percent of the total

selling price : on college and professional works authors' royalties represent an
average of 15.8 percent of sales—in either case a small fraction of one percent
of any nation's total educational expenditures.

THE PUBLISHERS OF EDUCATIONAL SCIENTIFIC AND RESEARCH WORKS

The role of American educational publisher.s combines many of the functions
of literary expression, artistic design and technical skills in applied research,

packaging, consulting and training as well as manufacture, marketing and dis-

tribution. Except in the case of scientific and technical works, it is rare for an
author to submit a finished work to his publisher. By and large it is the publisher
who discerns educational needs, searches out and selects the author (or, more
commonly, groups of authors) to create the books and materials to satisfy the

requirements of schools and universities, and directs and supervises the planning,

design and creation of the works. In the case of innovative materials, the pub-
lisher also provides con'^ultants and conducts workshops to train teachers in

the use of the new teaching tools.

The traditional stock-in-trade of the educational publisher has been the text-

book and the somewhat later developed "Teachers Edition". Beyond these tra-

ditional learning media, technological progress has created the market and tech-

nique for a variety of innovative materials of the new educational modia. Tlius,

filmstrips and slides, motion pictures, tranf-parencies, sound recordings, video
cassettes and tapes, microform reprints, computer-assisted learning materials and
similar elements of "multi-media", "audio-visual" and "programmed" instruc-

tion are finding wide use in the school room. Closed system broadcasting has
created another vehicle for bringing these materials, as well as the more tra-

ditional products of educational publishing, into use. Let no one confuse the
notion of "developing" countries with an inability or disinclination of such
countries to utilize these innovataive materials or the vehicle of broadcasting.
It was not academic considerations which led the Paris draftsmen to make
STHH'ific provisions for concessions with respect to "audio-visual fixations", and
the Report of the General R.opporteur of the Paris Conference (TTCC) notes

that "it was ui-ged that broadcasting is coming to play a more and more im-

portant part in the educational programmes of developing countries . . ." (Re-
port, par. 82).
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Very large investments are needed to produce a major instructional program.
It is not at all uncommon, for example, for a publisher to invest more than one
million dollars in prepublication development costs alone for the creation of an
elementary reading program which will take five or ten years to reach the
market and anotlier three to five years to gain acceptance and even to begin to

pay off the investment. It has been estimated that the preliminary investment
in plates for a single high school history textbook, workbook, teachers manual
and test combination may exceed one hundred thousand dollars. With the wide
acceptance of the types of innovative educational materials noted above, the
investment of time, effort and money of educational publishers in their products
increases multifold.

In many respects publishing exists apart from other businesses. Educational

publishers are in a very real and essential sense engaged in public service; they
are also engaged in the oi>eration of commercial businesses. To progress, the edu-
cational publisher must anticipate and effectively serve a broad range of in-

structional and scholarly needs. To survive, the ediacational publisher must make
a profit.
Academic Press, a subsidiary of Harcourt Brace Jovanovich, is the largest

scientific and technical publisher in the United States and enjoys a large foreign
market for its works. The pressures for scientific and technical progress in the
so-called developing countries are so widely known that for the purpose of this

hearing it seems only necessary to state that the Paris revisions will adversely
affect the interests not only of the authors and publishers of scientific and tech-

nical works, but also of American manufacturers of products which find their

relevance in technology. Obviously, the preemption of more than eighty coun-
tries as a market for these publications is a serious erosion of the rights and
incentives that we have traditionally accorded to American citizens.

THE DEVELOPING COUNTRIES AS A MARKET FOR AMERICAN EDUCATIONAL, SCIENTIFIO
AND RESEARCH PUBLISHING

Assisting in the educational progress of developing nations is a matter of

urgent commercial as well as social interest to American educational publishers.
As our own school age population ceases to grow, they must look overseas for
future market growth. Some 63 percent of the world's school age children live

in the developing countries. The export market for textbooks, which used to be
almost entirely British, increasingly is becoming an iVmeiican market, partic-

ularly in scientific and technical fields. The Macmillan Company, a subsidiary of

Crowell Collier and Macmillan. tells me that the developing countries account
for between 37 and 38 percent of its total export.
The developing countries as a market for the products of American publish-

ing are not limited to original editions of new works. It is generally conceded
that the largest number of transljitions throughout the world are made of Amer-
ican and British publications ; similarly, the widespread adoption of the English
language has created a great foreign demand for facsimile reprints of prior
American works.
A short time ago our office prepared an analysis of the Paris revisions and a

set of charts comparing the provisions of the Stockholm Protocol and the Paris
Convention with respect to the issues that reach the jugular of educational, scien-

tific and technical publishing. We analyzed the concessions to be accorded to the

developing countries and we concluded that in each instance where Stockholm

gave away six, Paris gives away a half dozen. A distinction in form without dif-

ference in substance. Annexed as Exhibit A is the statement of our analysis and
the supporting charts.

This statement was circulated on behalf of Crowell Collier and Macmillan
and Harcourt Brace Jovanovich among various interested groups and individuals,

including members of this Committee, other members of the House and Senate,
and the State Department. Many have responded with deep concern for the

damage the Paris revisions will inflict on American authors and publishers and
have expressed support for our position that ratification can only be justified
if steps are taken to insure compensation for such injuries.

In a letter to the Chairman of this Committee, the State Department responded
to our earlier statement and analysis. The Department's response included charts

prepared by the Copyright Office which compared the provisions of the Stockholm
Protocol and the Paris revisions.

We must emphasize in all fairness that nowhere in their response did the De-

partment claims that the Copyright Office charts in any way contradict the charts
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prepared by our office. Nor did the State Department in any manner respond
to our position that monetary compensation must be a sine qua non of ratifica-

tion. We appreciate that in tlieir official capacity the State Department did not

find it appropriate to express their views on compensation. Perhaps, in the sub-

tleties of diplomatic correspondence, their failure to comment on our request for

compensation may be construed as a silent expression of sympathy.
With respect to ratification, the State Department appears to feel that formal

accession to the demands of the developing countries for free access to American
works is the only alternative to those countries unilaterally obtaining such access.

Threats by foreign countries to expropriate American property are not un-

precedented. However, I do not recall any instance in our history where the
Senate has consented in advance to such expropriation because of fear that such
threats would be acted upon.

Exhibit B is the letter of the Department of State to Chairman Fulbright.
Exhibit C is our response to the Department's comments.
The accuracy of our analysis of the Paris revisions is supported in an article

entitled "Downgrading the Protection of International Copyright," by Irwin

Karp, counsel to the Authors League. In this article, annexed as Exhibit D. Mr.

Karp carefully examines the operation of the Paris concessions in the light of

the real facts of publishing life. He concludes that the compulsoi-y licensing

system established by the revised Convention is a "dismal prospect" for authors
in both the developed and developing countries and that "a carefvil analysis of

the effects and consequences of the two new conventions is imperative, before
the Senate decides what action the United States should take." I would note
that the authors group represented by Mr. Karp whose interests he sees as "dis-

mally" affected generally does not include the authors of educational materials,
wliose futures are that much dimmei*.

Exhibits A, C, and D fully explain our position with respect to i-atification and
compensation and contain supporting analysis and precedent. At this point, I will

only summarize our conclusions.

THE REVISED UCC ESTABLISHES A VEHICLE FOR THE EXPROPRIATION OF THE PRIVATE
PROPERTY OF AMERICAN CITIZENS WITHOUT ADEQUATE COMPENSATION

The revised Universal Copyright Convention withdraws property, representing
substantial investments of time, effort and money, from the control of its owner,
substituting a national agency of a developing country and allowing it to deal
with such property as it sees fit in the name of teaching, scholarship and re-

search. What clearer example can there be of expropriation, defined in the dic-

tionary as "to dispossess (a person) of ownership."
There is nothing in this country's histoiy or experience with foreign national-

ization of American businesses which would give us any reason to expect that
the developing countries will have a reasonable concept of "adequacy" of com-
pensation in dealing with the literary property of American authors and pub-
lishers.

THE REVISED UCC EFFECTIVELY ELIMINATES IN EXCESS OF EIGHTY COUNTRIES FROM A
NORMAL AND NEEDED MARKET OF AMERICAN AUTHORS AND PUBLISHERS

We have previously described the interests of American authors and publishers
of educational, research and scientific materials in tlie developing countries as a
market. The provisions of the revised convention will effectively bar these coun-
tries from reach : indeed, certain provisions of the revision will give impetus to
the establishment of foreign publishing enterprises, operating on a profit malting
basis and servicing a safe market of developing countries. There can be no legiti-
mate reason for depriving American publishers of the opportunity to serve tlipse
markets, eitlier through export or cooperation in the development of indigenous
publishing.
American publishers are not insensitive to certain specific needs of the develop-

ing countries ; it is an established practice of several American publishers to
manufacture special editions of their works in foreign countries in order to make
inexpensive copies available to foreign students. However, to make such siK'cial
provisions a matter of national economic assistance policy rather than individual
initiative requires that our government either assume the function of providing
the assistance or assume the responsibility of assuring compensation to our au-
thors and publishers for their enforced contributions.
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Compared with other businesses of similar size, publishers own very littl

the way of physical plant or manufacturing facilities. Their assets consist ot

copyrights they control. Their ability to invest in the future—that is in

little in

)f the
in the

tlevelor»ment of" tomorrow's educational tools—depends upon the present and pro-

spective income produced by their backlists of copyrighted works produced in past

vears to meet current educational needs.

Since 19(32, Crowell Collier and Macmillan has invested over $1,750,000 in the

development and continual updating and expansion of the Collier-Macmillan

English program. This program, created primarily for use in teaching English

as a foreign language in tlie developing countries, is the most extensive of it.s

kind ever produced by an American company and paid for out of its own
resources. It is used virtually throughout the world. Considering the attitudes

expressed toward educational publishing and embodied in the operation of the

revised Universal Copyright Convention, American publishers world, at the very

least, have very serious doubts as to the advisability of such an investment today.

IF THE REVISED UCC IS RATIFIED BY THE SENATE, CONGRESS MUST PASS LEGISLATION"

ASSURING DOMESTIC AUTHORS AND PUBLISHERS OF COMPENSATION FOR THEIR ECO-

NOMIC INJURIES

In 1962, Congress passed a Trade Expansion Act designed to make possible
the Kennedy Round of tariff reductions. The Act incorporates a number of ad.iust-

ment assistance provisions designed to assist those workers and industries injured

by lowered tariffs. In sending the preliminary form of this Act to the House,
President Kennedy stated :

"When considerations of national policy make it desirable to avoid higher
tariffs, those injured l>y that competition should not be required to bear the full

brunt of the impact. Rather, the burden of economic adjustment should be borne
in part by the Federal Government."*******

"Just as the Federal Government has assisted in personal readjustments made
necessary by military service, just as the Federal Government met its obligation
to assist industry in adjusting to war production and again to return to peace-
time production, so there is an obligation to render assistance to those who suffer
as a result of national trade policy." [H. Doc. #314, 87th Cong. 2d. Sess.]

In the debates on the bill, a number of Senators and Representatives reiterated
this principle of governmental responsibility. Thus, Senator Mansfield stated :

"These import-affected workers would not be casualties of supply and demand
or any other impersonal economic force. Instead, their unemployment would be
directly attributable to a decision of the Federal Government taken in the na-
tional interest. Certainly, the Federal Government would owe a special obligation
to those injured by such actions."

This philosophy of governmental responsibility to compensate private citi-
zens injured in the interests of nati(mal policy was expressed by many other
meml)ers of the House and Senate in the 1962 debates. In that instance there
was no agreement by the United States, through tarilf reductions, to permit
foreign countries to set their own "adequate" price on American products. The
mere threat of decreased protection to American industry and labor under the
Trade Expansion Act provoked the strong and justified response of the Ad-
ministration and Congress that the Government must compensate for private
injury caused by concessions to public policy.

Obviously, therefore, where American goods and services—the intellectual
products of American authors and publishers—are concerned, we look forward
with confidence to the reinforcement of the philosophy of the Senate as clearly
expres.sed in the Trade Expansion Act of 1962.

RECOMMENDATIONS

In concluding our testimony, we recommend that this Committee reject rati-
fication of the Paris revision of the Universal Copyright Convention. At the
very least, we urge that this Committee delay any action on ratification of
the revised Universal Copyright Convention until it has made careful study
of the effect of the Paris concessions on American authors and jmblishers, and
after the attitudes of other developed countries have been expressed by formal
action of their governments.
Recognizing that the issue of domestic compensation is not within the juris-

diction of this Committee, we urge that in reporting its decision to the Senate
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this Committee express its concern for the injury to American authors and
publishers which will accompany ratification and recommend the adoption of
appropriate remedial legislation, as was done in the case of the Trade Expansion
Act, in the event the treaty is ratified.

exhibit a
Linden and Deutsch,

Neto York, N.Y.

Universal Copyright Revision To Be Submitted to Congress for Ratifica-
tion, By Its Terms the Proposed Treaty Calls for Prior Approval of
Expropriation of Works Created by United States Citizens

A statement opposing ratification and alternatively, a proposal to mitigate
the economic losses of American Authors and Publishers in the event of rati-

fication of Paris text of U.C.C.
In July 1971 diplomatic conferences held at Paris proposed revisions to the

Universal and Berne Copyright Conventions. These revisions were principally
designed to reduce the costs to developing countries of using intellectual prop-
erty created by authors and publishers in the developed countries. The Paris
text of the Universal Copyright Convention will be submitted shortly to the
United States Senate. Ratification of this treaty by the Senate would reduce
the protection available to American authors and publishers under both the
Berne and Universal Conventions, and would constitute formal approval by
the Senate of the expropriation of the private property of Amercian citizens
without adequate compensation.

Despite the legitimate needs of underdeveloped countries for machinery,
equipment and food, none of these goods and products are given to foreign coun-
tries by the United States simply by consenting in a treaty to the taking of
these items without payment to the American owners of the property. It is not
conceivable that intellectual property created and produced by American citi-

zens would be treated by the Congress of the United States as less valuable.
We urge therefore that the Senate not approve the Paris revision of the Uni-
versal Copyright Convention.

If, however, the Senate feels that the national interest of the United States
in promoting the welfare of the developing countries requires ratification, the
Federal Government should provide compensation to the authors and publishers
adversely affected by such revision, following the precedent established in the
Trade Expansion Act of 1962 and other legislation. After discussing the relevant
provisions of the Paris Revisions, there is set forth the pertinent features and
legislative history of the Trade Expansion Act.

1. summary of the major effects of the PARIS revisions on the rights of
authors and publishers (IN particular of educational MATERIALS)

^

The Universal and Berne Copyright Conventions are the two treaties which
provide international protection for the rights of authors, publishers and other
copyright owners, in their books and other writings, their audio-visual works,
and their other intellectual property in all media. The United States is a member
of only the Universal Copyright Convention, and therefore only the revision
of that treaty is formally before the Senate. However, American ratification
of that revision will also render effective the Paris revisions of the Berne
Convention.

Publishing and other means; of dissemination of intellectual property are of
multi-national scope today, and it is common for works to be published simul-

taneously in the United States and abroad. American authors and other creators
of intellectual works thereby obtain the protection of the Berne Convention.
Recognizing this fact, the Paris revision of the Berne Convention provides that
it will not go into effect unless and until the United States, the United Kingdom,
France and Spain ratify the Paris revision of the Universal Copyright
Convention.

This provision also explains why the Paris sessions which produced the revi-

sions of both treaties were conducted concurrently and the substantive provisions

1 A morp detailed statement of the provisions of the Paris revisions Is attached as
Annex A, together iwth columar comparisons with the existing Berne Conventions and the
Stockholm Protocol.
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of the revisions of both texts are almost identical, insofar as they concern
developing countries. Thus, the United States' decision upon ratification of the
Paris i-evision of the Universal Copyright Convention is inextricably intertwined
with the same revision of the Berne Convention, and the effects on both treaties
must be considered together.
The foreign marliet and the involvement therein of American educational

publishers has increased marliedly during the last decade and there is every
evidence that the American publishing industry is not only exporting more
works but is investing in foreign publishing. While the concessions of the Paris
revision run in favor only of "developing countries", that term is so undefined
as to allow over 80 countries, including some in Europe, to qualify. Virtually
every country outside North America and Europe, save only Australia, New
Zealand, and .Tapau, could be considered "developing".
The concessions granted to the "developing countries" primarily deal with

the rights to translate and reproduce for educational purposes. But the scope
of such purposes, as is shown below, is so broad that far more than textbooks,
reference works and the usual instructional audio-visual materials may be

covered; the term may be deemed to include, in practice, virtually any work
so long as its use is in any way related to any form of instruction, scholarship,
or research. For the authors and publishers of educational materials, the "educa-
tional" exemptions eliminate over 80 countries from their market.

A. The Compnlsory Translation and Reproduction Licenses

The most important provisions of the Paris revisions allow developing coun-
tries to grant licenses without permission of the copyright owners for the trans-
lation and reproduction of works within a short time after their publication.
The revisions state that the copyright owners shall be paid a "just compensa-
tion consistent with standards of royalties normally operating on licenses freely

negotiated between persons in the two countries concerned," but this is likely
to prove an empty formula.
Under the terms of the Paris revisions, and by the very natui'e of such liceiLses,

they are likely to be granted only after the copyright owners have already re-

jected as inadequate the royalties and other licensing terms proposed by tlie users
in the developing country ; the new terms are likely to be even more exiguous.
Furthermore, by the very nature of the class of developing countries, there v.ill

liliely not be sufficient bilateral relations to establish royalty standards with any
definiteness, and particularly not for the newer forms of educational materials,
especially audio-visual works. The "consistency" to be expected under the Paris
standard will therefore be far below the reasonable minimal expectations of au-
thors and publishers- Moreover, the standard will be policed only by the national
tribunals of the respective developing countries. In sum, adequacy of compensa-
tion appears to be left, in actuality, to the developing country's own judgment as
to what amount is "just".
The compulsory translation license applies to translations into any language

"in general use" in a developing country. It may be granted within a short period
after first publication of the original woi*k, if a translation into the national lan-

guage has not been published or is out of print. For translations into a language
not in general use in any developed country which is a member of the par-
ticular Convention, the period is one year. If the language is in general use in

such a developed country, the relevant period is three years: but for languages
other than English. French and Spanish, the period can be reduced by agreement
with the developed country where the language is in general use (e.g.. Brazil
and Portugal agreeing to reduce the period for Portuguese one year). Under the
existing Berne Conventions, any country may reserve the right to make trans-
lations into its national languages without compensation, but only beginning ten
years after publication and only if no such trans'ation has been published in any
member of the Convention. Under the existing Universal Copyright Convention, a
member country can grant compulsory licenses for tran.slation into its national
languages beginning seven years after publication of the ori,ginal work, if the
work has not been translated into such languages or if the translations are
out of print,

Tlie compulsory reproduction licen.se of the Paris revisions becomes available
a stated number of years after the first publication of a work, as describpd

below, if copies have not been distributed or have not been on sale for six
months in the licensing Statp "at a price reasonably related to that normally
charged in that State for comparable works." Where the publi^at'on of such
works is subsidized in any way by a developing State, it will, of course, be im-
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possible foi' American piihlishers to make coiiies of tlieir own works available at

sncii prices. The stated periods are three years for works of science, mathematics
and technology ; seven years for works of fiction, poetry, drama and music ; and
five years for otlier works.

It has frequeiitly been asserted that compulsory licensing under the Paris
revisions will be the exception rather than the rule. The hard tight waged by
the developing countries to ol)tain the compulsory licensing system, however,
indicates that they themselves expect to make substantial use of the system. The
effect will be both to deprive American authors of compensation and to exclude
American publishers from serving developing countries by any means, including
direct sales or by foreign publishing affiliates.

B. The Vague Definition of "Derclopiiiff Countries"

The Paris revisions, as we have noted above, contain no objective criteria of

what constitutes a "developing country", nor are there any viable standards
relating the class of countries entitled to invoke the special concessions to the
ends sought to be served by the concessions- A developing country is defined sim-

ply as one which is "regarded as a develoi»ing country in conformity with the
established practice" of the General Assembly of the United Nations. Although
the reference to the "established practice" of the United Nations may be con-
sidered to mandate some reference to its practice in the selection of countries en-

titled to reduced levels of contributions to U.N. upkeep (based principally on per
capita income statistics) or in gTanting economic assistance, it is generally
understood that tliese "standards" fluctuate widely and may turn ujion factors—
political, historical or even economic—having little relevance to the legitimate
need of any country for the reservations establislied by the Paris revisions. There
is no central arbiter nor list of "developing countries" and. in the final analysis,
it seems clear that each country adliering to the revised Tonvention is able to

determine for itself whether it may invoke the com])idsory licensing provisions.
It is cleai", further, that a great many countries in South and Central America.
Asia. Africa, the Middle East and even parts of Europe will be able to claim the
benefits of these provisions with sufficient credibility under the Convention stand-
ard to avoid the a)ii)eai'ance of an outriglit rejection of its Convention obligations.

It is not without significance tliat those countries seeking sjiecial concessions
at the Paris conferences steadfastly refused to admit any objective criteria of the
status of a country's development for the purposes of tlie revisions, and that the

opiiiion of the General Ra])i>orteur of the T'.C.C. "Concerning the Criteria Govern-
ing "Developing Countries' "

is contained in a document which states tlie ojsinion
to be "purely perscmal . . . [and] althou.gh . . . based in )>art on the discussion of
the question during the Paris Conference, [one which] cannot in any way be
regarded as reflecting the views of other delegates or as constituting a part of
the General Reiiort of the Conference."
The inadequacy of the definition of a "develo]>ing couTitry" as expressed in the

Paris revisions is apparent not only at the stage at which a country may invoke
the special reserA'ations on the rights of tran.slation or reproduction, but also at
the stage at which it may no longer do so—i.e.. when it "ceases to be regarded"
as a develo]>ing country. The inadequacy of the notion of a "develop^ing country"
in the Paris revisions not only allows an enormous number of countries at various
stages of development to grant compulsory licenses, l)ut also allows them to c(m-
linue doing so as their states of development improve, virtually without limit.

The only cutoff point stated in the Paris revisions is the point at which a country
"ceases to be regarded" as a developing country, a plirase for which there are no
more objective criteria than there are for the definition of "develojiing countries"
discussed above. Thus, any country initially taking the benefit of the compulsory
licenses may well continue to grant such licenses after having achieved a stage of

development sufficient to enable it to deal with the property of others on a level

expected of other Convention countries.

C. The "Educational" Liniitation

The compulsory license provisions available to developing countries under the
Paris revisions are. as has been I'epeatedly pointed out by proponents of ratifica-

tion, circximscribed by reference to "educational" limitations on the scope of the
lieen.se. Thus, compulsory translation licen.ses may only be granted for the pur-
poses of "teaching, scholarship or research", while compulsory reproduction



231

licenses (aud translation licenses for uon-broadeast use of audio-visual text) are
limited to use in connection with "systematic instructional activities". In some
cases, such limitations serve also to describe tlie class of works subject to com-
pulsory licensinj;-

—thus, only audio-visual woi'ks "preiKired and published for the
sole purpose of beinj;- used in connection with systematic instructional activities"
are subject to such licenses. In a similar vein, both broadcasts utilizing comi)ul-
sory licensed translations and the permitted export of such translations undei" cer-
tain conditions are to be devoid of c-onuuercial purpose.

For authors and publishers of educational materials, since it is addressed to
eliminate tlieir entire market, such limitations obviously provide no comfort, and
their significance is a negative one. They only serve to underscore a basic point
of these comments^—that a particular segment of American enterprise is being
asked (required might he a better word) to devote the product of its private ini-

tiative to the subsidization of the development of foreign countries in a manner
thoroughly inconsistent with our traditional c(jncepts of property and of indi-
vidual vs. governmental responsibility.

Assuming that some American authors and publishers do find initial comfort
in the educational limitations on compulscu'y licensing under the Paris texr,
either as a device for inexulating them from the effect of such licensing or as a
theoretically satisfactory justification for the need for such reservation, they
would do well to consider how little actual limitation these standards impose. The
Report of the General Rapporteur for the I'aris U.C.C. Conference notes the
"understanding"' that "seholarship" encompasses not only instruction at grade
and high schools, colleges and universities, but also a "wide range of organized
educational activities intended for participation at any age level and devoted to
the study of any subject" and that "sy-steinatic instructional activities" include
"not only activities connected with the formal and informal curriculum of an
educational institution, but also systematic out-of-.school education." The Report
also notes that the possibility of the general public sale of copies produced under
compulsory licensing was "envisaged" at the Conference. The only palliative
offered for this possibility is that the licensing authority of the State would be
"under a duty to determine that the License would fulfil the need of specified
'systematic instructional activities' [and the license] would necessarily he re-
fused if such activities were in fact incidental to the actual purpose of tlie repro-
duction." Observers at the Paris Conference were left with but little doubt that,
as we have indicated above, the countries seeking the benefit of these reservations
have a rather fluid and wide-ranging conception of "scholarship", "education",
and the other "limitative" criteria.

D. Reproduction, under Compulsory Licenses outside the Developing Countries
The Paris revisions provide that compulsory licenses are "valid only for publi-

cation" in the territory of the licensing State, but the discussion at the Paris
conference made abundantly clear, as confirmed by governing interpretations in
the Report of the General Rapporteurs, that works may be printed outside a
developing country pursuant to its compulsory license, and joint translatimi
facilities may be emploj-ed by several countries under their compulsory licenses.
This interpretation imposes only the following restrictions ot substance on for-

eign reproduction of compulsory licensed work.s :

1. The reproduction facilities in the develojiing country are "incapable for
economic or practical reasons" of reproducing the copies (a standard to be inter-

preted by the developing country itself) :

2. The country of reproduction is a Berne or U.C.C. member :

3. All copies reproduced abroad are delivered to the licensee in bulk for
distribution only in the developing country :

4. The reproduction facility is not "specially created" for reproduction under
compulsory licenses. The interpretation also provides that compulsory licenss-es

nuiy employ translators and editorial personnel in other countries, and that
several compulsory licensees from different countries may use the same transla-
tion ; and

5. The reproducing facility guarantees that the work of reproduction is law-
ful in its own country.
To illustrate the result—half a dozen or more developing countries may utilize

the same editoi'ial, translation and printing facilities, located in an.v Berne or
U.C.C. country, to translate and/or reproduce a work to be used i)ursuant to the
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compulsory license provisions of each country. These joint printing facilities
need not even be in a developing country. Given the additional right of a joint
translation, this in fact results in a publishing enterprise servicing a group of

developing countries.
There is furthermore no requirement that these foreign translation, editorial,

and printing operations must not be conducted for prollt. In other words these
may well be profit-making publishing enterprises. The compulsory licenses will
save them most of the initial costs and royalty expenses, which are among the
heaviest expenses of any publishing enterprise. The net result will be to sanction
profit-making publishing operations which will preempt markets from the
authors and publishers for copyrighted materials.

The foregoing is a brief summary of the provisions of most interest to educa-
tional authors and publishers. Attached as Annex A is a chart that summarizes
in parallel columns the major substantive provisions dealing with translation,

reproduction and other rights under the existing Berne Convention and the
Stockholm Protocol and the Paris revision of that Convention.

Since the concessions to developing countries under the Paris revisions of the
Universal and Berne Conventions are substantially the same, a general summary
of the concessions made by the Paris revision of the Universal Convention is

reflected in the columnar presentation of the Paris revisions to the Berne Con-
ventions. Such significant differences as exist are set forth in footnotes to the
chart.
The view has been expressed that the Paris revision of the Berne Conven-

tion is a substantial improvement over the Stockholm Protocol to that Conven-
tion. The Stockholm Protocol, which only five years ago created such a furor,
has not been adopted b.v the developed countries, because of its broad preemption
of the rights of authors and publishers. For authors and publishers of educa-
tional materials, however, broad or narrow that category may be, examination
of the chart attached an Annex A will show that the Paris revision can hardly
be deemed a meaningful improvement for them over the Stockholm Protocol. The
changes in the compulsory license scheme have been largely procedural, and
promise no substantive relief of any importance. Regardless of the more cir-

cuitous formalities, required, the result for educational authors and publishers
would be the same—expropriation.

2. THE PROPRIETY OF AND PRECEDENT FOB GOVERNMENTAX COMPENSATION IF THE
PARIS REVISION IS RATIFIED

For the reasons above, we urge that the Paris Revision of the Universal Copy-
right Convention should not be ratified. However, if the Senate deems that the

underlying national interests of the United States require such ratification, not-

withstanding the injury to some of its citizens, we suggest that provision be
made for governmental compensation to those authors and publishers whose in-

terests would be sacrificed.

United States economic assistance to developing countries has always hereto-
fore been a governmental responsibility, discharged by money payments or loans
to developing countries or by governmental purchases of needed materials which
were then supplied directly to the foreign countries. If in this case the United
States Government feels it cannot take that course with respect to intellectual

property, and that economic assistance with respect to such property must become
an individual responsibility of a class of American citizens, then governmental
action to compensate American autliors and publishers for this burden is ap-
propriate. The Senate, and the United States Government in general, has a his-

tory of carefully guarding the rights of United States citizens where the national
interest requires that some private interests of some citizens be sacrificed in order
to make concessions to foreign countries. The outstanding example is the adjust-
ment assistance provisions of the Trade Expansion Act of 1962.
The Trade Expansion Act liberalized United States tariff provisions so as to

make possible what later became known as the Kennedy Round of tariff reduc-
tions. When the Act was proposed and enacted, it was recognized by all con-
cerned that some firms and workers would be seriously injured by the increase
in imports which the contemplated tariff reductions would allow. Accordingly,
the Act included provisions under which injured firms could receive assistance
consisting of technical assistance, government loan guai-antees, and tax assist-
ance, and affected workers could receive assistance consisting of a form of un-
employment compensation, training for other jobs, and relocation allowances.
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These forms of assistance are paid by the Federal Governmeut and at levels which
-are uniform throughout tlie nation.

The legislative history of the Act makes clear that these provisions embody a
broad general principle. The initial form of the Act was drafted by the Kennedy
Administration and introduced in the House as H.R. 9900 of the 87th Congress.
The President's message, dated January 25, 1962, accompanying the bill stated
in part :

"When considerations of national policy make it desirable to avoid higher
tariffs, those injured by that competition should not be required to bear the full

brunt of the impact. Rather, the burden of economic adjustment should be borne
in part by the Federal Government.

m ***** *

"Just as the Federal Government has assisted in personal readjustments made
necessary by military service, just as the Federal Government met its obligation
to assist industry in adjusting to war production and again to return to peace-
time production, so there is an obligation to render assistance to those who suffer

as a result of national trade policy."
(H. Doc. #314, S7th Cong. 2d Sess^, reprinted in H.R. Ways and Means Comm.,

90th Cong., 1st Sess., "Legislative "History of H.R. 11970, 87th Cong., Trade
Expansion Act of 1962" (1967), at pp. 90-91 (hereinafter cited as "Leg. Hist.") )

ISecretary of Commerce Luther Hodges made the principal presentation before
the House Ways and Means Committee. Discussing relief for fii-ms and workers
injured by increased imports, he said :

"The Federal Government has a special responsibility to such firms and
workers. For their hardship can be directly traced to a specific action under-
taken by the Government for the good of all—the lowering of trade restrictions

in order to open up new markets for our goods abroad. As the President has said,
no industry or work force should be made a sacrificial victim for the benefit of
the national welfare. No small group of firms and workers should be made to

bear the full burden of the costs of a program whose great benefits enrich
the Nation as a whole." (H.R. Ways and Means Committee, 87th Cong. 2d Sess.,

Hearings on H.R. 9900, p. 90; Leg. Hist. p. 172)
The Ways and Means Committee revised the administration's bill and re-

ported out the revision as H.R. 11970. In its report, the Committee justified the
adjustment assistance provisions in the following language :

"The furnishing of this assistance is fully consistent with our traditional prac-
tice of protecting American commerce and labor from serious injury resulting
from imports. It will enable those firms and workers injured by increased im-

ports to receive prompt help that is suited to tlieir individual needs." (H. Rept.
No. 1818, 87th Cong., 2d Sess., pp. 13-14; Leg. Hist., pp. 1077-78)

Representative Hale Boggs was the floor manager of the bill in the House.
In his speech introducing the bill, he supported the adjustment assistance pro-
vision as follows :

"[I]t is based on a very sound fundamental principle: That in the pursuit of
a national objective, we shall give assistance to the businessman vs^ho is hurt
xind give assistance to the workingruan who is hurt. There is nothing new or
radical about this. When we call a lad and say : You must go to serve your coun-

try in the Army or the Navy or the Air Force, we also say to him : Son, when you
come back home, your job v.'ill be waiting for you. We assure him of reemploy-
ment rights. If he is hurt, we put him in a veterans' hospital.

"Throughout the entire history of the United States, we have consistently rec-

ognized the fact that in the pursuit of an overall national policy, we have made
adjustments for those who are injured thereb.v—whether it be injury to firms
or to workers. That is all this i>iil does—nothing else. In most instances, it will

use existing machinerv which has already been established by law." (Cong. Rec.

6/27/62, pp. 11,086-87 ; Leg. Hist. p. 11S9)
Representative Keogh, another member of the Ways and Means Committee,

subsequently remarked about these provisions :

"Having set up the fences which we now propose to lower or remove, we have
the obligation—in equity and good conscience—to assist these affected firms and
workers in meeting tlie new situation which the Government will permit to come
about." (Cong. Rec. 6/27/62. p. 11,111, Leg. Hist. p. 1233)

Bath in the House and in the Senate, objectinns were raised to the payment of

a uniform amount to workers, rather than the amounts payable under state un-

employment compensation systems, which in most cases were much less. In the
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House, Representative Conte of Massachusetts argued that this was discrimina-

tory and offered as a particular example unemj.-loymeiit in his hf)me district

caused by cancellation of a government contract. Representative Mills, then as

now Chairman of the Ways and Means Committee, answered that in Conte's ex-

amiile the government was acting like any other c(mtractor, and continued :

"Assistance in the case of removal of tariffs can be justified, itecause this con-

dition arises through Government sovereign acti(m, taken in the public interest,

to lower tariffs and thereby take a job away from this man. The sovereign has
seen fit to remove a tariff which it placed on an article to protect the jot). In

all equity and good conscience it must take steps to make the affected worker's

adjustment to the new competitive conditions created by its own acts as easy
as possible under the circumstances." (Cong. Rec. 6/27/72, p. 11,117; Leg. Hist,

pp. 1243-44)
In the Senate, two amendments were offei-ed with respect to the adjustment

assistance provisions. The first sought to eliminate the provisions entirely. Tlie

asserted grounds were that the i)rovisions discrin)inated against those unem-
ployed for other reasons, that some of those others might have become unem-
ployed because they had been providing goods and sertices to the industries

forced out of business by imp.orts, and that there was no essential difference

l)etween unemployment caused by imports and unemployment due to changes
in government jiurchasing. (Remarks of Senator Curtis, Cong. Rec. 9/17/72,
p. 1.S.6SS ; Leg. Hist. pp. 1702-03) (Of course, the motive for the amendment
was to eliminate labor support of the Act as a whole and thereby defeat the Act.)

Senator Williams of New Jersey opposed the amendment and defended the

provisions in the bill as follows:
"I strongly support tlse President's trade jirogram. I think it is vital to our

Nation's continued growth and prosperity. Rut I see no reason why the few
communities, industries or workers who may possibly suffer some adverse effect

from the reduction of ti-ade barriers must bear the entire burden. If the interests
of the Nation and the interests of our national trade policy cause some injury,
the Nation, and therefore the Federal Government have a clear and unmistakable
obligation to alleviate tliat iniury and facilitate adiustment to new economic
activities." (Cong. Rec. 9/17/72. p. 18,691; Leg. Hist. p. 3 706)
The first amendment was defeated, 58-23.
The second amendment was offered by Senator Byrd of Virginia. It would

have set the level of payments at the rate prevailing under state unemployment
c<mipensation programs, rather than at the uniform national level set by tlie liill.

The argimients in support of the amendment were similar to those for the

previous amendment. In opposition to the amendment and in support of the

pending l)ill were the following remarks :

Senator Smathers. "I, too. believe in States rights. I believe that if an injury
done to a worker results from action taken by a State, the State, rather than
the Federal Government, should provide the proper comiiensation.
But when tliis bill goes into effect, the injury will result from Federal action,

from the action of the Federal Government in removing the tariff, thereby
allowing the entrance of imi>orts which will result in damage to an industry
and in the loss of the jobs of the workers in that industry. In view of the fact
that the action would be Federal action, those of us on the committee took the

position that the Federal Government should have the responsil)ility for making
the compensation payments due to the worker because he lost his job as a result
of action taken by the Federal Government.

I believe that in this instance the Federal Government, acting in what I regard
as the overall interest of the Nation—and I recognize that some workers will l)e

injured thereby, but there will be overall benefit to American industry and to tlie

general economy—has the responsibility, under the original concei)t, to provide
funds for proper and necessary compensation." (Cong. Rec. 9/17/72, p. 18,694;
Leg. Hist. p. 1712)

Senator Long: "Mr. President, it is a fair proposal that Federal standards be
used in paying for Federal injury, we provide private relief l»ills to comi>ensate
Federal injury all the time. If one examines the calendar, he will find more
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private relief bills than any other kind. This is a relief bill for tliose the Federal
Goveniineiit chooses to injure in the pursuance of a program in the overall

national interest. On the whole, we anticipate an increase in national income
as a result of the bill. AVe anticipate an increase in emiiloyment overall. We do
not want to do that at the expense of a few and the suffering of an unfairnes.s

to a few Americans who will be injured." (Cong. Rec. U/17/72, p. ls.695 : Leg.
Hist. p. 1714)

Senator Mansfield : "These import-affected workers would not be casualties

of supply and demand or any other impersonal economic force. Instead, their

unemployment would be directly attributable to a decision of the Federal Gov-
ernment taken in the national interest. Certainly, the Federal Government
would owe a special obligation to those injured by such actions.''

The amendment was defeated, .jl-Bl. The principle was thereby affirmed that
if the Federal Government causes injury to some industry in order to achieve
some broad goal of foreign policy, it should compensate those who have been

injured, at least in part.

Accordingly, it is urged that the precedent of the Trade Expansion Act be
followed and that an appropriate enactment be promulgated to vitiate the

economic damage upon authors and publishers if Congress should determine
that it is in the national best interest to ratify the Paris text of the Universal

Copyright Convention. If, as supporters of the Paris revisions have asserted, the

compulsory licensing provisions will be little used by the developing
countries, then the Senate will have afiirmed, at little cost, the
sound principle that a small class of citizens is not to be recjuired
to bear the burden of furthering the national interests without compen-
sation. If, as we fear, compulsory licensing will become widespread among
developing countries, then the injury to authors and publishers will be
substantial in terms of the normal dimensions of the publisliing industry, and
there will be a serious need for compensation. Measuretl against the sums which
the Congress usually ai)propriates in connection with foreign aid, however,
the amount of compensation would in any event be negligible.
We suggest that provisions for such compensation would be simpler than

those of the Trade Expansion Act l)ecause :

1. The Paris texts of both the U.C.C. and the Berne Union include procedures
for notifications to the copyright owners or proprietors when a developing
country grants a compulsory license on copyrights owned by United States
citizens (as well as all other countries).

2. Under the Adjustment Assistance program of the Trade Expansion Act.
one recurring problem which requires extensive investigations by the Tariff

Qiommission is to determine whether injuries to particular American industries
are caused by current tariff reductions or other factors, such as general busi-
ness conditions, increasing American costs, prior tariff reductions, etc. Such
problems are entirely absent here, where the loss of income to authox's and
publishers is demonstrated from the use of their literary property by a develop-
ing country (with little compensation or none) under compulsory licenses.

3. The uses made of educational materials in the developing countries can be
measured. Royalties under compulsory licenses, regardless of their rates, will

normally be measured by such uses, i.e.. number of books, records, tapes, etc.

sold, and such numbers should in the ordinary course be reported together with
the royalty payments, or be obtained by inquiry from the licensees.

4. The measure of compensation that could be set forth in the statute would
be a predetermined percentage of those royalties which publishers and authors
charge in the normal course of export licenses.

Accordingly it is urged that the Paris Revision of the Universal Copyright
Convention not be ratified. However, in the event that despite the unwarranted
and unfair distinction made between tangible property and intellectual property
Congress decides that it is in the national interest to ratify the treaty, then
it is urged that an enactment paralleling the Adjusment Assistance provisions
of the Trade Expansion Act be passed to preserve the rights of authors and
publishers in conformity with the traditions of the United States.

B. L. Linden.

20-344—73—16
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COMPARISON OF CONCESSIONS TO DEVELOPING COUNTRIES UNDER THE EXISTING BERNE CONVENTIONS,
THE STOCKHOLM PROTOCOL AND THE PARIS REVISION*

ANNEX A

CHART l.-TRANSLATION RIGHTS

i*The following tabular sumnary of ths "Paris Rsvision" relates to tfie Paris Revision of the Berne Convention. Substantial
d iffere noes between this Revision and the Paris Revision of the Universal Copyright Convention are indicated by asterisks
and explained by "Notes" appearing at the conclusion of the tables. Where no note is indicated, the summary of the

Paris Revision serves as a summary of the concessions made to developing countries in the Universal Copyright Con-

vention)

Existing Berne Conventions

(Rome, 1928 and Brussels,

1948) Stockholm protocol (1967) Berne Paris Revision (1971)

NO CONCESSIONS

Despite Convention recog-
nition of exclusive translation

rights, any country may re-

serve the right to allow trans-

lation of Works into its na-

tional languages without
authorization or compensa-
tion if, after ten years from
first pub'ication of the origi-

nal Work, an authorized

translation into such language
has not been published in a

Union country. Other Con-
vention countries may not

retaliate against Works ema-

nating from a country making
this reservation. [Art. 25(3).l

NO COWIPULSORY
LICENSE

A developing country may reserve the

right to ailow translation of Works without
authorization or compensation if, after ten

years from first publication of the original

Work, an authorized tranilation has not

been published in a Union country in the

language for which protection is claimed.

Developed countries may not retaliate

against Works emanating from a developing
countrv making this reservation. [Protocol,
Art. I(b);i)-1 (A developed country making
such n reservation under Stockholm is sub-

ject to retaliation [Text, Art. 30(2)(b)].)

In addition to allowing free translation

ten years after first publication, a develop-

ing country may subject the right of transla-

tion to compulsory licensing. [Protocol, Art.

I(b)(i)(ii).]

The system of compulsory licensing al-

lows the "competent authority" (not de-

fined) of a developing country to authorize

the translation of Works, and the publica-
tion of the translation, without the authority
of the owner of translation rights, on certain

terms and conditions. (Protocol, Art. 1(b)

(ii).]

All books, audio-visual Works, and other

Works are subject to compulsory trans-

lation license. [Protocol Art. 1(b); Text,

Art. I I.J No special provision is made con-

cerning application of the compulsory
license to the textual portions of audio-

visual Works.

A compulsory translation license may be

granted without restriction as to purpose.

Same as Stockholm Protocol with respect
to translation into languages "in general
use" in the developing country. [Appendix,
Arts. V(l)(a), l(6)(b); Text, Art. 30(2).J

(See note 1.)

As an alternative to allowing free transla-

tion ten years after first publication, a

developing country may subject the right of

translation to compulsory licensing [Appen-
dix, Art. II, V(l)(c), V(2), KDJ." (See
note 1.)

The system of compulsory licensing allows

the "competent authority" (not defined) to

authorize the translation of Works, and the

publication of the translation in printed or

analagous forms of reproduction, without the

authority of the owner of translation lights,
on certain terms and conditions. [Appendix,
Art. 11(1), 1I(2)(A)|. In the case of certain

audio-visual Works, the license extends to

publication of the translation in audio-

visual form. [Appendix Art. II1(7)(6).)

All Works "published in printed or

analagous forms of reproudction" are

subject to compulsory translation licensing.

[Appendix, Art. 11(1)).

The textual portions of audio-visual

Works which were "prepared and published
for the sole purpose of being used in con-

nection with systematic instructional ac-

tivities" are subject to a compulsory trans-

lation license. [Appendix, Art. Il(9)(c),

lll(7)(b).[ (The rules governing translation

of the textual portions of audio-visual Works
differ from those governing printed Works.
In the former case, the rules follow those

pertaining to the compulsory reproduction
license under the Paris Revision.)

Printed kVorks: A compulsory license for

translation of printed Works may be granted
only for the purpose of "teaching, scholar-

ship or research." (Appendix, Art. 11(5).)

A broadcasting organization headquar-
tered in a developing country may secure a

compulsory license to translate a printed
Work if the translation is only for use in

broadcasts (live or recorded) to recipients
within the develnpjng country, which broad-

casts are intended exclusively for "teaching
or the dissemination of the results of special-
ized technical or scientific research to experts
in a particular profession"; and if "all uses
made of the translation are without any com-
mercial purpose." [Appendix, Art. 11(9)

(a)(b).|

J
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COMPARISON OF CONCESSIONS TO DEVELOPING COUNTRIES UNDER THE EXISTING BERNE CONVENTIONS,
THE STOCKHOLM PROTOCOL AND THE PARIS REVISION*—Continued

CHART I.—TRANSLATION RIGHTS—Continued

Existing Berne Conventions

(Rome, 1928 and Brussels,

1948) Stocl<holm protocol (1967) Berne Paris Revision (1971)

The compulsory translation license may
only be granted for translation into a "na-

tional, official, or regional language" of

the licensing State. [Protocol, Art. 1(b)-

(lii).l

The compulsory translation license

becomes available three ysars after first

publication of the original work if a trans-

lation thereof has not then been published
in the licensing State into a national, official

or regional language of that State, or if all

previous editions of a transhtion in such

language in that State are then out of print.

(The license will be available for transla-

tion into any of the national, official or

regional languages into which the original

Work had not been published or in which a

translation is out of print.) [Protocol, Art. I

(b)(ii).l

(The compulsory translation license does
not encompass the right to record or broad-
cast the translation. However, Convention

recognition of the broadcasting right allows
member couiitries to determine the condi-

tions under v/hich that right may exist, sub-

ject to compensation which may be fixed by
the competent authority, and to "determine
the regulations lor ephemeral recordings"
made by broadcast organizations. Text, Art.

Ilbis.)

Audio-Visual Works (Prepared and Pub-
lished Solely For Use in Connection with

Systematic Instruction): Broadcasters may
secure a compulsory license to translate the

textual portions of such Works for the same
purposes as noted in connection with their

translation of printed Works. [Appendix,
Art. Il(9)(c).]

In other cases, a compulsory license for

translation of the textual portions of such
Works may be granted only for "use in con-

nection with systematic instructional activ-

ities" [Appendix, Art. Ill(7)(b), lll(l).|

The compulsory translation license may
only be granted for translation into a lan-

guage "in general use" in the licensing
State. [Appendix, Art. Il(2)(a), lll(7)(b).|

Printed Works:
The compulsory translation license

becomes available after a stated number of

years from first publication of the original

Work if a translation thereof has not then

been publicized anywhere in the language

concerned, or if all editions of a translation

into such language are out of print.

In the case of translations into a language
not in general use in any developed Berne

country the relevant period is one year.

[Appendix. Art. II (3)(a), ll(2)(a).j

In the case of translations into a language
in general use in any developed Berne

country, the rehvant period is three years.

[Appendix, Art. ll<2)(a).l (In the case of

translations into languages other than

English, French or Spanish, a lesser period

may be substituted by agreement betvreen

the developing country and all developed
Berne countries in which the language is in

gener 'I use. Appendix, Art. Il(3)(b).)

Audio-Visual Works (Prepared and Pub-

lished Solely For Use in Connection With

Systematic Instruction):

The compulsory translation license be-

comes available to broadcasters at the same
times as govern printed Works. [Appendix,
Art. Il(9)(c)(c;).|

In other cases, a compulsory license for

translation of the textual portions of such

Works becomes available (in connection with

a compulsory license to reproduce the Work)
after a stated number of years from first

publication of the Work if copies thereof

have not then been distributed in the licens-

ing State "at a price reasonably related to

that normally charged in [that] country for

comparable v>(orks," or no copies have been
on sale for six nonths in that State at "reas-

sonably related" prices. [Appendix, Art.

Ill(7)(b), lll(2)(a)(b).|

The relevant period is: three years for

Works in the area of science, mathematics
and technology; seven years for Works of

fiction, poetry, drama and music; five years
in other cases. [Appendix, Art. Ill(7)(b),

m(3).|
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COMPARISON OF CONCESSIONS TO DEVELOPING COUNTRIES UNDER THE EXISTING BERNE CONVENTIONS,
THE STOCKHOLM PROTOCOL AND THE PARIS REVISION'—Continued

CHART II.—REPRODUCTION RIGHTS

Existing Berne Conventions

(Rome, 1928 and Brussels,

1948) Stockholm protocol (1967) Berne Paris Revision (1971)

An applicant for a compulsory transla-

tion license must, "in accordance with the

procedure" of the licensing State, establish

either:

(1) "That he has requested, and been

denied, authorization" by the ovi/ner of the

translation right [Protocol, Art. l(b)(ii)I;

Or—
(2) "That, after due diligence on his part,

he vi^as unable to find the owner of the

right." [Protocol, Art. I(b)(ii)]. In this case:

The applicant must send copies of his

application to the publisher of the Worl<

and a representative of the country of the

country of the owner [Protocol, Art. 1(b)-

(iii)l; and
The license may not be granted until

after the expiration of two months from the

dispatch of copies of the application

[Protocol, Art. I(b)(iii)[.

Developing countries establishing a sys-
tem of compulsory translation licenses must
make "due provision" to assure:

(1) a "correct translation" [Protocol,

Art.l(bXiv)|;and
(2) a "just compensation" [ld.[

Payment and transmittal of compensation
Is "subject to national currency regula-
tions." [Protocol, Art. l(b)(iv).I

Theobligation to paycompensation under
a compulsory translation license termi-
nates after ten years from first publication
of the original Work. If an authorized
translation has not yet been published into

the language in question in a Berne country.

(Protocol, Art. I(b)(viii).|

A compulsory translation license is

generally "valid only for publication in the

territory of" the licensing State. (Protocol,
Art. I(b)(v).j

An applicant for a compulsory transla-
tion license must, "in accordance with the

procedure" of the licensing State, establish
either:

(1) "That he has requested, and been
denied, authorization" by the owner of the
translation right [Appendix, Art. IV(1)]. In

this case:

At the time of making his request, the

applicant "shall inform" an information
center designated by the publisher's country.
[Appendix, Art. IV(1)[; and
The license may not be granted until after

the expiration of varying monthly grace
periods from the applicant's compliance with
the foregoing. If, during these grace periods,
the owner publishes a translation anywhere
into the relevant language (or, in the case of

audio-visual works, causes their distribution

at "reasonably related" prices in the

licensing State), the license may not be

granted. (Appendix, Art. ll(4)(a)(i), ll(4)(b),

lll(7)(b), lll(4)(a)(i), lll(4)(c).|
Or—
(2) "That, after due diligence on his part,

he was unable to fmd the owner of the

right." [Appendix, Art. IV(1)|. In this case:
The applicant must send copies of his

application by registered airmail to the

publisher of the Work and an information
center designated by the publisher's country
[Appendix, Art. IV(2)|;and
The license may not be granted until

after the expiration of varying grace periods
from the dispatch of copies of the applica-
tion. If, during these grace periods, the

owner publishes a translation anywhere into

the relevant language (or, in the case of

audio-visual Works, causes their distribution

at "reasonably related" prices in the licens-

ing State), the license may not be granted.

(Appendix, Art. Il(4)(a)(2), ll(4)(b), 111(7)-

(6), lll(4)(a)(ii), lll(4)(b), lll(4)(c).[

Developing countries establishing a sys-
tem of compulsory translation licenses must
make "due provision" to assure:

(1) a "correct translation" [Appendix,
Art. IV(6)(b)(,and

(2) a "just compensation that Is consist-

ent with standards of royalties normally
operating on licenses freely negotiated bet-

ween persons in the two countries con-
cerned." (Appendix, Art. IV(6) (a) (i).]

If national currency regulations hinder

payment and transmittal of compensation,
the "competent authority" shall use "all

efforts" to ensure transmittal in interna-

tionally convertible currency. (Appendix,
Art. IV(6Xa)(ii).|

A compulsory translation license generally
"does not extend to the export of copies"
and is "valid only for publication" in the

territory of the licensing State.] [Appendix
Art. IV(4)(a).| (Copies published under a

compulsory translation must bear a notice

that the copies are available only for distri-

bution in the licensing State. [Appendix,
Art. IV(5).| (But the opportunity to engage
in joint translation and reproduction abroad

substantially equals the consequences of

permitted export. See Chart I, p. 8.)
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COMPARISON OF CONCESSIONS TO DEVELOPING COUNTRIES UNDER THE EXISTING BERNE CONVENTIONS,
THE STOCKHOLM PROTOCOL AND THE PARIS REVISION '—Continued

CHART -REPRODUCTION RIGHTS—Continued

Existing Berne Conventions

(Rome, 1928 and Brussels,

1948) Stockholm protocol (1967) Berne Paris Revision (1971)

However, copies may be Imported and
sold in other countries allowing such im-

portation and sale. (Protocol, Art. I(b)(v)

(effect of next-to-final sentence as negating
conditions of prior sentence).]

NO CONCESSIONS

The Rome and Brussels

Acts do not expressly recog-
nize a general right of repro-
duction. Whether such a right

Is implicit in these Acts has
been a matter of academic
discussion.

NO COMPULSORY LICENSE

Copies made under a compulsory transla-

tion license may be reproduced outside

of the territory of the licensing State. [See

Report, Main Committee II (Stockholm)
par. 14.1

Compulsory translation licenses termi-

nate if an authorized translation into the

language in question Is published in the

licensing State within ten years from first

publication of the underlying Work. [Pro-

tocol, Art.l(b)(vii).l

Copies made before termination may
continue to be sold. [Id.]

The Stockholm Text expressly accords

authors the exclusive right of reproducing

(and recording) their Works. [Text, Art. 9.|

The Stockholm text does allow members
to permit reproduction in "certain special

cases," provided that such reproduction
"does not conflict with normal exploitation
of the Work and does not prejudice the

legitimate interests of the author." Ild.j It

is believed that these conditions avoid the

reproduction right being subject to general

systems of compulsory licensing, except as

permitted to developing countries.

A developing country may subject the

right of reproduction to compulsory licens-

ing. (Protocol, Art. 1(c). |

The system of compulsory licensing

allows the "competent authority" (not

defined) of a developing country to author-

ize the reproduction and publication of

However, in the case of translations into

languages other than English, French or

Spanish a public entity of the licensing State

may export copies made under a compulsory
translation license to its nationals in other

countries, provided the copies are used

"only for the purpose of teaching, scholar

ship or research", the export and distribu-

tion of the copies is "without commercial

purpose", and the receiving country has

agreed to the importation. (Appendix,
Art. IV(4)(c).|

This permissible export is not applicable
to audio-visual works. [See, Appendix, Art

IV(4)(c)and Art.lll(7Xb).]

Copies made under a compulsory transla-

tion license may be reproduced in printed
form outside of the territory of the licensing
State if the licensing State has no reproduc-
tion facilities (or its facilities are "in-

capable" of reproducing the copies), all

copies are returned in bulk to the licensing

State, and the reproducer guarantees that

the work of reproduction is lawful in its

country. (General Report on the Paris

Conference (Berne) par. 40.
|

Such reproduction may only take place
In a Berne or Universal Copyright Convention

country, and may not be done by a reproduc-
tion facility "specifically created" for

compulsory licensing purposes. (Id.|

The incorporation of compulsory-trans-
lated audio-visual texts into audio-visual

Works may be done outside the territory

of the licensing State under the same condi-

tions, [id. at par. 41 (a).)

Compulsory licensees may employ trans-

lators and persons doing preliminary
editorial work in other countries. (General

Report par. 42.1 A number of compulsory
licensees may use the same unpublished
translation (ld.|.

Compulsory translation licenses terminate

it an authorized translation into the language
in question is published at a price reasonably
related to that normally charged in the

licensing State for comparable Works.

(Appendix, Art. Il(6).l

Copies made before termination may con-

tinue to be distributed "until their stock is

exhausted." |ld.]

Same as Stockholm.* (See note 2.)

Same as Stockholm.** (See note 2.)

Same as Stockholm lAppendix, Art. 111(1)1.

The system of compulsory licensing allows

>,,e "competent authority" (not defined) of

a developing country to authorize the repro-

duction of Works, and the publication thereof

the
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CHART II.—REPRODUCTION RIGHTS—Continued

Existing Berne Conventions

(Rome, 1928 and Brussels,

1948) Stockholm protocol (1967) Berne Paris Revision (1971)

Works wfithout the authority of the owner
of reproduction rights, on certain terms and
conditions. [Protocol, Art. I(c).l

All Works are subject to compulsory
reproduction licensing. |Protocol, Art. I

(cXi); Text, Art. Il|. No special provision is

made concerning application of the com-

pulsory license to audio-visual Works.

A compulsory reproduction may only be
obtained to reproduce and publish "for

educational or cultural purposes." [Protocol,

Art. I (cXi).I

The compulsory reproduction license be-

comes available three years after first pub-
lication of a Work if it has not then been

published in the licensing State, or if all

previous editions in the licensing State are

out of print. [Protocol, Art. l(cXi).]

An applicant for a compulsory reproduc-
tion license must, "in accordance vi/ith the

procedure" of the licensing State, establish

either:

(1) "That he has requested, and been

denied, authorization" by the owner of the

reproduction right [Protocol, Art. I(c)(i)j;

Or

(2) "That, after due diligence on his part,
he was unable to find the owner of tiie

right." [Protocol, Art. I(c)(i)j. In this case:

at prices reasonably related to those nor-

mally charged in the licensing State for

comparable Works, without the authority of

the owner of reproduction rights, on certain

terms and conditions. [Appendix, Art. Ill

(l)(2)(a).|
All Works published in "printed or analo-

gous forms of reproduction" are subject to

compulsory reproduction licensing. (Appen-
dix, Art. Il!(7)(a).j

Audio-visual Works which were "pre-

pared and published for the sole purpose of

being used in connection with systematic
instructional activities" may be reproduced
in audio-visual form, and the textual portions
thereof may be translated into a language in

general use in the licensing State, under the

compulsory reproduction license. [Appendix
Art. Ill(7)(b).l

Translations which are not in a language
in general use in the licensing State, or which
were produced without the authority of the

owner of the underlying Work (including

compulsory licensed translations) are not

subject to compulsory reproduction licensing.
A compulsory reproduction license may

only be obtained to reproduce and publish
the Work "for use in connection with sys-
tematic instructional activities." [Appendix,
Art. lll(2Xa).|'(Seenote3.)
The compulsory reproduction license be-

comes available after a stated number of

years from first publication of a Work if

copies thereof have not then been distributecf'

in the licensing State "at a price reasonably
related to that normally charged in that

State fo.r comparable Works," or no copies-
have been on sale for six months in that

State at "reasonably related" prices. [Ap-

pendix, Art. 111(2).]

The relevant period is: three years for

Works in the area of science, mathematics
and technology; seven years for Works of

fiction, poetry, drama and music; hve years
in other cases. (Appendix, Art. 1 1 1(3). |

An applicant for a compulsory translation

icense must, "in accordance with the pro-
cedure" of the licensing State, establish

either:

(1) "That he has requested, and been

denied, authorization" by the owner of the

reproduction right [Appendix, Art. IV (l)j.

In this case:

At the time of making his request, the

applicant "shall inform" an informationi

center designated by the publisher's country.

[Appendix, Art. IV(1)|; and
Licenses obtainable after three years

may not be granted until after the expira-
tion of a six-month grace period from the

applicant's compliance with the foregoing.

If, during this grace period, the owner dis-

tributes his work at "reasonably related"

prices i n the licensing State, the license may
not be srnnted. (Appendix, Art. Ill(4)(a)

(i), lll(4)(c).|
Or

(2) "That, after due diligence on his part,
he was unable to find the owner of the

right." (Appendix, Art. IV(1)|. In this case.
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Existing Berne Conventions

(Rjme, 1928 and Brussels,

1948) Stockholm protocol (1967) Berne Paris Revision (1971)

The applicant must send copies of his

application to the publisher of the Worl< and
a representative of the country of the owner

[Protocoi, Art. I(c)(ii)|; and
The license may not be granted until

after the expiration of tw/o months from the

dispatch of copies of the application [Pro-
tocol, Art. I(c)(ii).l

Developing countries establishing a sys-
tem of compulsory reproduction licenses
must make "due provision" to assure:

(1) an "accurate reproduction" [Proto-
col, Art. I (c)(iii)|; and

(2) a "just compensation" [ld.|

Payment and transmittal of compensation
is "subject to national currency regula-
tions." (Protocol, Art.l(cXiii).l

A compulsory reproduction license is

generally "valid only for publication in the

territory of" the licensing State. (Protocol,
Art. l(cXiv).|

However, copies may be imported and
sold in other countries allowing such im-

portation and sale. [Protocol, Art. I(c)(iv)

(effect of next-to-final sentence as negating
conditions of prior sentence).]

Copies made under a compulsory repro-
duction license may be manufactured out-
side of the territory of the licensing State.

See Report, Main Committee II (Stockholm)
rai. 14.)

The applicant must send copies offhis
application by registered airmail to the

publisher of the v7ork and an informatioh
center deisgnated by the publisher's country
(Appendix, Art. IV(2)|; and

The license may not be granted until

after the expiration of varying grace periods
from the dispatch of copies of the applica-
tion. If, during this grace period, the owner
distributes his work at "reasonably related"

prices in the licensing State, the license may
not be granted. (Appendix, Art. Ill(4)(a)(ii),

in(4)(b), lll(4)(c).i

Developing countries establishin.? a sys-
tem cf compulsory translation licenses must
make "due provision" to assure:

(1) an "accurate reproduction" [Appen-
dix, Art. IV (6)(b)j; and

(2) a "just compensation that is consis-
tent with standards of royalties normally
operating on licenses freely negotiated be-
tween persons in the two countries con-
cerned." [Appendix, Art. IV(6)(a)(i).j

If national currency regulations hinder

payment and transmittal of coirpensation
the "competent authority" shall use "all

efforts "to ensure transmittal in inter-

nationally convertible currency. (Appendix,
Art. IV(6)(a)(ii).]
A compulsory reproduction license gen-

erally "does not extend to the export of

copies" and is "valid only for publication"
In the territory of the licensing State. (Ap-
pendix, Art. IV(4X3).] (Copies published
under a compulsory translation must bear a

notice that the copies are available only
for distribution in the licensing State. Ap-
pendix, Art. IV(5).|

(But the opportunity to engage in joint
translation and reproduction abroad sub-

stantially equals the consequences of per-
mitted export. See II pg. 5).

Copies made under a compulsory repro-
duction license may be reproduced in printed
form outside the territory of the licensing
State if the licensing State has no reproduc-
tion facilities (or its facilities are "inca-

pable" of reproducing the copies), all copies
are returned in bulk to the licensing State,

and the reproducer guarantees that the Work
of reproduction is lawful in its country«

(General Report on the Paris Conference

(Berne) par. 40.|

Such reprodLction may only take place in

a Berne or Universal Copyright Convention

country, and may not be done by a reproduc-
tion facility "specifically created" for com-

pulsory licensing purposes. |ld.j

Although the "incorporation of compul-
sory-translated audio-visual texts into audio-
visual Works" may he done outside the

territory of the licensing State under the

the same conditions, these provisions may
not apply to all aspects of the reproduction
in audio-visual form of the audio-visual work
itself. (See Id. at par. 41(a), par. 40.[

Compulsory licensees may employ per-
sons doing preliminary editorial work in

other countries. (General Report par. 42.j.
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COMPARISON OF CONCESSIONS TO DEVELOPING COUNTRIES UNDER THE EXISTING BERNE CONVENTIONS,

THE STOCKHOLM PROTOCOL AND THE PARIS REVISION'—Continued

CHART II.—REPRODUCTION RIGHTS—Continued

Existing Berne Conventions

(Rome, 1928 and Brussels,

1948) Stockholm protocol (1967) Berne Paris Revision (1971)

Compulsory reproduction licenses termi-

nate if authorized copies of ttie Work are

publistied in the licensing State. (Protocol,
Art. I(c)(vi).|

Copies made before termination

continue to be sold. [Id.]

may

Compulsory reproduction licenses termi-

nate if authorized copies of the Work are

distributed in the licensing State at a price

reasonably related to that normally charged
in that State for comparable Works. [Ap-

pendix, Art. 111(6).)

Copies made before termination may con-

tinue to be distributed "until their stock is

exhausted." (Id.l

CHART III.—OTHER RESERVATIONS

A-BROADCASTING RIGHTS

Article 11 bis of the Rome
Convention guarantees the

exclusive right of broadcast-

ing. However, all member
states are permitted to "reg-
ulate" this, right, subject to

the authorfs receiving "an

equitable remuneration"
which may be fixed by the

"competent authority" ab-

sent agreement.
Article 11 bis ot the Brus-

sels Convention extends this

right to include communica-
tion of the original broadcast

to the public by re-broadcast,

wire, loudspeaker or other

transmission. Ail member
states are permitted to regu-
late these rights subject to

the same condition ot remu-
neration.

NO CONCESSIONS

Developed countries are bound by the

substance of Art. 11 bis of the Brussels

text.

Same as Stockholdm.* (See note 4.)

Developing countries may restrict the

right of communicating the broadcast to the

public to those communications "made for

profit-making purposes." Developing coun-

tries may further regulate this right subject
to the condition ot remuneration. [Protocol,

Art.l(d).|

No comparable provision.

B—DURATION OF PROTECTION

NO CONCESSIONS [Protocol, Art. I(a).|

Developing countries may limit the gen-
eral duration of protection to the lite of

the author and not less than twenty-five

years after his death; and the duration of

protection of cinematographic, anonymous
or pseudonymous works to not less than

twenty-five years after it has been made
available to the public. [Developed coun-

tries are bound to fifty year terms n each
case. Text, Art. 7(1)-(3).|

Developing countries may limit the term
of protection of photographic Works and
Works of applied art to not less than ten

years from the making of such Works.

[Developed countries are bound to protect
such works for not less than twenty-hve

years from their making. Text, Art. 7(4).]

No comparable provision.
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COMPARISON OF CONCESSIONS TO DEVELOPING COUNTRIES UNDER THE EXISTING BERNE CONVENTIONS,.
THE STOCKHOLM PROTOCOL AND THE PARIS REVISION*—Continued

C-6ENERAL RESERVATION

Existing Berne Conventions

(Rome, 1928 and Brussels,

1948) Stockholm protocol (1967) Berne Paris Revision (1971)

NO CONCESSIONS [Protocol, Art. I(e).l

Developing countries may restrict the

protection of all rights in any Work, "ex-

clusively for teaching, study and research in

all fields of education."
A developing country making such re-

striction must make "due provision" to

assure a compensation which "conforms
to standards of payment made to national

authors." Payment and transmittal of such

compensation is subject to national currency
regulations.

Copies published under such restric-

tions may be imported and sold for "teach-

ing, study and research purposes" in other

developing countries w/hich have invoked
these restrictions and do not prohibit such

importation and sale.

Importation into developed countries is

prohibited wiithout the agreement of the

author or his successor.

Not set forth as separate provision;

however, see Charts I and II for effect of

similar concessions on the Interests of

authors and publishers of educational
materials.

Note (1): Neither the existing (1952) Universal Copyright Convention nor the Paris Revision of that Convention permits
free translation ten years after publication. Under Article V of both the existing Convention and the Paris Revision, all

member countries may establish a system of compulsory licenses for the translation of works If, after the expiration of

seven years from first publication, a translation has not been published In the "national language" of (1952 Convention),
or a language "in general use In" (Paris revision) In, that State. The compensation due for compulsory licenses under
Article Vis to be "just and (in conformity with] International standards." Article V ter of the Paris Revision of the Universal

Convention concedes to developing countries the right to exercise compulsory translation licensing after only one or three

years from first publication, under conditions substantially Identical to those of the Paris Revision of the Berne Convention.
Note (2): The existing U.C.C. does not specifically guarantee the exclusive right of reproduction. This matter is left to

the generality of Article I that each contracting state "undertakes to provide for the adequate and effective protection of

the rights of authors and . . . copyright proprietors . . . ." Article IV bis of the Paris Revision of the U.C.C. takes this

matter somewhat forward as it provides that "the rights referred to in Article I shall include ... the exclusive right to

authorize reproduction by any means." However, the significance of this step Is weakened by the succeeding provisions of

Art. IV bis: "However, any Contracting State may, by its domestic legislation, make exceptions that do not conflict with
the spirit and provisions of this Convention .... Any State whose legislation so provides, shall nevertheless accord a

reasonable degree of effective protection . . . ."

Note (3): Although the compulsory reproduction license of the Universal Copyright Convention specifically allows repro-
duction "in audio-visual form" In the case of audio-visual works, printed works produced under compulsory license would
have to be reproduced "in tangible form . . . from which |they| can be read or otherwise visually perceived." (Definition
of "Publication", Art. VI.) A corresponding limitation does not appear In the Berne Conventions and the precise meaning,
of "publication", particularly as regards reproduction In sound recorded form, Is subject to variation among Union countries.

(Compare the scope of the compulsory translation license under the Paris Revision of Berne, which refers to "publication in

printed or analagous forms of reproduction" [Appendix, Art. I(b)(ll)!, with that of the reproduction license, which refers

only to "reproduction and publication" [Appendix, Art. l(c)j. "Reproduction" Is defined in Art. 9 of the Paris Text of Berne
as Including "any sound or visual recording.")

Note (4): The existing U.C.C. does not specifically guarantee the exclusive right of broadcasting. This matter is left to

the generality of Article I that each contracting state "undertakes to provide for the adequate and effective protection of

the rights of authors and . . . copyright proprietors . . . ." Article IV bis of the Paris Revision of the U.C.C. takes this

matter somewhat forward as It provides that "the rights referred to in Article I shall Include ... the exclusive right to

authorize . . . broadcasting." However, the significance of this step Is weakened by the succeeding provisions of Art.

IV bis; "However, any Contracting State may, by its domestic legislation, make exceptions that do not conflict with the

spirit and provisions of this Convention. . . . Any State whose legislation so provides, shall nevertheless accord a reason-

able degree of effective protection . . . ."

exhibit b
Department of State,

Washington, D.G., June 21, 1972.
Hon. J. W. Fulbright,
Chairman, Committee on Foreign Relations,
U.S. Senate, Washington, D.C.

Deiar Mr. Chairman : I am replying to your letter of June 7 in which you in-

quire on behalf of Mr. Raymond C. Hagel, Chairman of the Board of CrowelL
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Collier and MacMillan, Inc., about certain provisions contained in the Universal

Copyright Convention (UCC) as revised at Paris in July 1971. Representative
Fraser and Senator Case have also written us about Mr. Hagel's interest and I

have sent them similar replies.
The Executive Branch of the Government, along with the Copyright Office,

believes that ratification of the revised UCC is in the national interest. As we see

it. there are two basic question involved in Mr. Hagel's letter and the legal

presentation attached to it. The first is whether or not the U.S. should ratify

the revised convention, and the other is whether authors and publishers should

be compensated for any losses which might possibly occur under the provisions
in the revised convention which establish procedures for the translation and
reproduction of copyrighted works in developing countries.

1 shall limit my comments to the first question. The second question raises the

issue of domestic compensatory legislation and falls more within the Congress'
area of competence than ours.

I have already stated that the Department supports ratification of the UCC.
It is our considered opinion that the revised convention is essential to the

maintenance of the international copyright system as we know it today.

Indeed, we believe that in certain respects, it may strengthen international copy-

right protection. At the same time, it will provide concrete evidence of the con-

cern of the United States for the legitimate needs of developing countries in the
field of education.

I believe it would be helpful to provide you with some background on this mat-
ter. The revision of the UCC came about largely as a result of a crisis in inter-

national copyright protection which occurred in 1967. It was at this time that
the Stockholm Protocol, to which Mr. Hagel refers in his letter, was appended
to the Berne Copyright Convention as an integral part of that Convention. The
Berne Convention is the other major international copyright convention. While
the U.S. does not adhere to Berne, many countries belonging to the UCC also
adhere to Berne and the two conventions are closely related.

The developed countries party to the Berne Convention found themselves
unable to ratify the Stockholm Protocol. The developing countries, insisting that
formal recognition of their special needs was essential, threatened to withdraw
from Bei'ne. Because of a special clause in the UCC, countries renouncing Berne
could not rely on the UCC for protection in other UCC-Berne countries. The
result of renunciation of Berne would have been the exodus of the developing
countries from both major copyright conventions and a virtual collapse of the
international copyright system as we know it today.

In the face of this situation, it was decided to revise both the Berne and Uni-
versal Copyright Conventions in such a way that both developed and developing
countries could accept their terms. This was the compromise worked out in 1971
at the Diplomatic Conference. It was a com.promise arrived at through careful
and lengthy negotiations in which over 60 countries participated or had observer
delegations, including virtually all the major developing and developed countries.
It should be noted that the fundamental U.S. negotiating position was worked
out prior to the Conference through numerous consultations with all the inter-
ested copyright groups in the United States. As a matter of fact, most of these
same groups were represented on the U.S. Delegation to the Conference.
The compromise does not "permit unnuthorized and unpaid use by 'developing'

nations for 'educational' purposes," as Mr. Hagel states. Rather, the revised UCC
provides for the issuance of compulsory licenses for the use of copyrighted
materials for educational purposes when such materials are not made available
by the copyright owners during A'arying time periods, and states that "due
provision shall be made at the na+ionnl level to ensure" that compulsory licenses

provide for "just compensation thnt is consistent with standards of royalties
normally operating in the two countries concerned."
The provision for compulsory licensing is by no means new, a provision for

compu^«ory licensing for translntion rights his been cont.iined in the T'niversal

Copyright Convention since its inception in 195.5. As far as we are aware, not
one country has exercised the right to a compulsory license under that provision.
Rather, terms have been worked out between the parties involved without the
need for recourse to the treaty. It is quite possible that this will occur under
the revised treaty, should it go into force.

It is importnnt to uote thnt the developing countries have the option of not
adhering to either the Universal Copyright Convention or the Berne Convention,
should these conventions not prove satisfactory to them. In such a case, they
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would also have the option of adopting national legislation which would pro-
vide for the use of foreign works witliout any license or payment whatever or
with compulsory licensing provisions that might prove far more onerous than
those contained in the two revised conventions.

It is the State Department's belief that the revised UCO constitutes a fair
and just compromise and that failure on the part of the U.S. to ratify the con-
vention could presage a return to the previous state of chaos in the international

copyright field. Such a result would, of course, be detrimental to all interests
concerned and especially to U.S. authors and publishers whose works are so

widely used throughout the world.
In recognition of this fact, the Association of American Publishers, along with

many other major copyright groups, including the American Bar Association,
have firmly endorsed U.S. ratification of the UOC.

I hope this information will aid you in responding to Mr. Hagel. I have also
enclosed a chart prepared by the Copyright Office which compares the provisions
for developing countries contained in the revised conventions to those contained
in the Stockholm Protocol. I believe this study will be of interest to you and
should be helpful if read in conjunction with the study prepared by Mr. Hagol's
attorneys. Please do not hesitate to contact me if I can be of any further
assistance.

Sincerely yours,
David M. Abshike,

Assistant Secretary for Congressional Relations.
Enclosures.

COLUMNAR COMPARISON OF SPECIAL PROVISIONS FOR DEVELOPING COUNTRIES IN THE STOCKHOLM PROTOCOL
AND THE PARIS REVISIONS (1971) OF THE U.C.C. AND BERNE CONVENTIONS

PART I.—CRITERIA: DURATION: TIME OF ELECTION

Stockholm protocol Paris revision of the U.C.C. Paris revision of Berne—appendix

Criteria Art. 1, preamble: "regarded as a

developing country in conformity w\\\

the established practice of the General

Assembly of the United Nations."

Duration: 10-year initial period under art. 1,

preamble, plus, under art. 3, right to ex-

tend period indefinitely until adherence
to new act that prohibits reservations;

but, under art. 4, cannot maintain reser-

vations if no longer regarded as a de-

veloping country—notification by direc-

tor general and reservations cease 6

years thereafter.

Time of election: Art. 1, preamble: upon
ratification or accession.

Art. Vbis(l): same as the Stockholm Art. 1(1): same as the Stockholm

protocol. protocol; new member developing
countries may invoke reservations.

Art. Vbis (2) and (3): renewable 10- Art. 1(2) and (3): same as U.C.C;
year periods until country becomes

developed; cutoff point at end of

current 10-year period or 3 years
after country ceases to be a de-

veloping one, whichever expires
later.

renewable 10-year periods until

country becomes developed; cutoff

point at end of current 10-year,

period or 3 years after country
ceases to be a developing one,
whichever expires later.

Art. Vbis (1): at the time of ratifica- Art. I(l):samea$ U.C.C. at the time of

tion, acceptance, or accession, or ratification or accession, or at any
thereafter. time thereafter.

PART ll.-TERM OF PROTECTION; GENERAL EXEMPTION FOR TEACHING, STUDY AND RESEARCH IN EDUCATION

Term of protection : Art. 7 of the convention

as modified by art. 1(a) of the protocol:
life plus 25 years, in general.

General education exemption: Art. 1(e):

Broad reservation permitting limitations

on any economic right of authors for pur-

poses of "teaching, study and research"
in all fields of education, subject to com-

pensation that conforms to standards of

payment for national authors.

No special provision; governed by
art. 7 of the convention: life plus
50 years, in general.

Omitted completely Omitted completely.

No special provision; under art. IV:

life plus 25 years, in general

PART III: TRANSLATION RESERVATION

Art. 1(b): 3-year period for all languages;

right ceases 10 years from 1st publica-
tion unless exercised ; no purpose restric-

tion; export permitted.

Art. V of the U.C.C, as modified by
art. Vter; essentially 3- < years for

"world languages" and \^i years
for "nonworld languages"—pars.
(1) and (2); all languages subject
to "teaching, scholarship, or re-

search" restriction—par. (3); ex-

port prohibited, subject to excep-
tion for copies sent to nationals

In another country for teaching,

scholarship, or research and with-

Art. II and
U.C.C.

!V: general y same as
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COLUMNAR COMPARISON OF SPECIAL PROVISIONS FOR DEVELOPING COUNTRIES IN THE STOCKHOLM PROTOCOL
AND THE PARIS REVISIONS (1971) OF THE U.C.C. AND BERNE CONVENTIONS.-Contlnued

PART III: TRANSLATION RESERVATION-Continued

Stockholm protocol Paris revision of the U.C.C. Paris revision of Berne—appendix

Note: Alternative to apply 10 year transla-

tion reservation based on Paris Act of

1896, subject to material reciprocity.

out commercial purpose (transla-

tions in English, French, and

Spanish may not in any case be

exported)— par. (4); prohibition
on export also subject to exception
where printing within licensing
State not economically or practi-
cally feasible and under limita-

tions regarding place of printing,
whether printing lawful, and

copies must be returned in bulk

to the licensee.

No statement required limiting distribution

to licensing State; no copyright notice

required.

"Just compensation" for licenses during
3- to 10-year period; no compensation
after 10 years if author failed to publish
translation.

Assurance of payment and transmittal

subject to national currency regulations.

Recapture exclusive right by publication of

translation within 10 years of first

publication.

No comparable provision,.

No comparable provision.

Copies in all languages must bear

statement that they are only avail-

able for distribution in State where
license applies; retaining copy-

right notice must be given by li-

censee if original work bore U.C.C.
notice— par. (4).

"Just compensation that is consistent

with standards of royalties nor-

mally operating on licenses freely

negotiated between persons in the

2 countries concerned"—par. (5).

Assurance of transmittal of payment;
if national currency regulations
intervene competent authority
shall make all efforts by use of

international machinery to insure

payment in internationally con-

vertible currency— par. (5).

Terminate Art. Vter license and fore-

close further Art. Vter licenses if

authorized translation in same
language and with substantially
the same content is published at a

price reasonably related to that

normally charged for comparable
works— par. (6).

Note: after 7 years, licensee is free

to seek new license governed
exclusively by art. V— par. (9) of

art. Vter: art. V license available

to any national of contracting
State without recapture.

License to translate a work published Same as U.C.C.
in printed or analogous forms of

reproduction may be granted to

broadcasting organizations in

developing countries if made for

the purpose of broadcasting, with-

out any commercial purpose, and
if sole purpose of broadcast is use
for teaching or dissemination of

results of technical research, and
if broadcasts intended for recep-
tion in same developing country-
par. (8).

Under same conditions as above. Same as U.C.C.
license may also be granted to a

broadcasting organization for

translation of "any text incor-

porated in an audiovisual fixation

which was itself prepared and

published for the sole purpose of

being used in connection with

systematic instructional mate-
rials"— par. (8).

Note: Irrevocable choice between
Art. 11 reservation and 10 year
translation reservation based on
Paris Act of 1896, with no material

reciprocity; may elect latter when
developed, subject to material

reciprocity—art. V.

Same as U.C.C, except no copyright
notice required.

Same as U.C.C.

Same as U.C.C.

Recapture exclusive right at any time
if authorized translation in same
language and with substantially the

same content is published at a

price reasonably related to that

normally charged for^comparable
works.
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COLUMNAR COMPARISON OF SPECIAL PROVISIONS FOR DEVELOPING COUNTRIES IN THE STOCKHOLM PROTOCOL

AND THE PARIS REVISIONS (1971) OF THE U.C.C. AND BERNE CONVENTIONS.-Contlnued

PART IV: REPRODUCTION RESERVATION

Stockholm protocol Paris revision of the U.C.C. Paris revision of Berne—appendix

Art. 1(c): compulsory licensing system
after 10 years unless right exercised by

reproduction in original form in country
where license might be sought.

Compulsory license to reproduce and pub-
lish for "educational and cultural pur-

poses.
"Just compensation" for compulsory li-

censes.

Assurance of payment and transmittal sub-

ject to national currency regulations.

Export permitted.

No comparable provision.

License to reproduce "literary or artistic

work."

Recapture exclusive right by reproduction
and publication in country concerned.

No comparable provision.

No comparable provision.

license to reproduce work "in the'original
form in which it was created."

Art. Vquater: exclusive period 5 Art. Ill and IV: same as U.C.C

years generally; exceptions—3

years for works of the natural and

physical sciences, including math-
ematics and of technology; 7 years
for works of fiction, poetry, drama
and music, and for art books; li-

cense available unless author-

ized copies generally distributed

in that State to public or in con-

nection with systematic instruc-

tional activities at price reasonably
related to that normally charged
in State for comparable works—
par.(l)

License only for use in connection Same as U.C.C.
with "systematic instructional

activities".

Just compensation that is consistent Same as U.C.C.
with standards of royalties nor-

mally operating on licenses freely

negotiated between persons in the

two countries concerned—par. (2).

Assurance of transmittal of pay- Same as U.C.C.

ment; if national currency regula-
tions intervene, competent author-

ity shall make all efforts by use of

international machinery to insure

payment in internationally con-

vertible currency— par. (2).

Export prohibited as a rule—par. (1); Same as U.C.C.

however, printing abroad and sub-

sequent return of copies in bulk

permitted if printing not possible
in licensing State due to lack of

physical facilities or economic ca-

pability, subject to limitations;

place of printing must be U.C.C. or

Berne country, and the printing
must be lawful in that country.

Copies must bear notice stating
available for distribution only in

State where license applies— par.

(2).

License to reproduce literary scien-

tific or artistic works that have
been published in "printed or

analogous forms of reproduc-
tion"— par. (3).

Recapture exclusive right by general Same as U.C.C.

distribution to public or in con-

nection with systematic instruc-

tional activities at price reasonably
related to charge in State for com-

parable works if substantially
same language and content as

edition published by licensee—
par. (2).

Notice of copyright must be printed

by licensee if the original work
bore U.C.C. notice— par. (2).

License to reproduce audiovisual

fixations and translation of accom-

panying text into language in

general use in the country con-

cerned if "prepared and published
for the sole intrinsic purpose of

being used in connection with

systematic instructional activi-

ties"— par. (3).

No compulsory license may issue to Same as U.S.C.

reproduce translation not pub-
lished by the proprietor or under
his authority nor to reproduce
translation that is not in a language
that is in general use in State

issuing the license—par. (1).

Same as U.C.Ci

Same as U.C.C. but

reference to "works.
with general

No comparable provision.

Same as U.C.C.
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COLUMNAR COMPARISON OF SPECIAL PROVISIONS FOR DEVELOPING COUNTRIES IN THE STOCKHOLWT

PROTOCOL AND THE PARIS REVISIONS (1971) OF THE U.C.C. AND BERNE CONVENTIONS.—Continued

PART v.—BROADCASTING RESERVATION

Stockholm protocol Paris revision of the U.C.C. Paris revision of Berne—appendix

Art. 1(d): Substitute for art. llbis(l) and

(2) provisions that essentially correspond
to the text of the 1928 Rome Convention
on the broadcasting right: National legis-

lation may regulate conditions, i.e. estab-

lish compulsory licensing system
throughout term of copyright; right of

authorizing broadcast and communica-
tion to public of broadcast if communica-
tion for profitmaking purposes; licenses

subject to payment of "equitable remun-
eration."

No special provisions for developing No special provisions for developing
countries; art. IVbis expressly rec-

ognizes the right to broadcast

either in the original form or in any
form recognizably derived from
the original; national legislation

may make exceptions that do not

conflict with the spirit of the fun-

damental right; must accord "rea-

sonable degree of effective pro-
tection."

countries; art. llbis of the conven-
tion.

EXHIBIT
Linden and Deutsch,

Heio York, N.Y.

Paeis Revision of the Universal Copyright Convention-
Comments OF the Department of State

-A Eesponse to

This statement is in response to comments of the Department of State received
in reply to our prior analysis of the Paris revision of the Universal Copyright
Convention. This response is limited to points directly made by the Department
in its letter of June 21, 1972 to Senator Fulbright. Additional points and ampli-
fications are raised in our prior analysis.
The Department of State correctly recognizes that our comments are directed

at two questions. The Department has declined to give any opinion on the second
of these, namely, whether Congress should provide a means for compensating
American authors and publishers who suffer financial injury by reason of the
concessions granted to developing countries under the revised Universal Copy-
right Convention. Indeed, the Department's letter does not appear to contradict
the likelihood of such injury, except to question the extent to which the develop-
ing countries will resort to the proposed compulsory licenses and to point to the
fact that such countries might unilaterally impose more burdensome conditions
in their own copyright laws.
We shall return to both of these points below ; at this point we would simply note

the Department's conclusion that "ratification of the revised UCC is in the
national interest." We do not share this view. If, however, after a full examination
of the facts the Senate should decide to ratify the revised Convention, the Trade
Expansion Act of 1962 is ample precedent for Congress' obligation to compensate
those American citizens who will be injured in the interests of our foreign policy
goals.
The first question raised is whether the Senate should ratify the revised Con-

vention. Although the questions are distinct, the answers cannot be separated. We
do not believe that Congress should decide whether to adopt a course of action
likely to cause economic injury to a class of American citizens without considering
what devices are available to mitigate such injury.
The Department notes that "the Association of American Publishers, along

with many other major copyright groups, including the American Bar Associa-
tion, have firmly endorsed U.S. ratification of the UCC." We will concede that,
at the present time, our position against ratification appears to be a minority one.
It is shared, however, by several other publishers, We daresay that many of those

groups which have endorsed ratification have done so with insufficient consid-
eration of the potential impact of the revisions and might be disposed to modify
their position upon a full examination of the facts. We refer, in this connection,
to a recent article by counsel to the Authors' League, a copy of wliich is enclosed,
entitled "Downgrading the Protection of International Copyright" in which Mr.
Karp in essence holds that the Paris Revision of the UCC is the same sellout of
authors and publishers as the notorious Stockholm Protocol. We would also note
that it is one particular group, authors and puMishers of educational materialSy

(
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who will suffer most of the adverse effects of the revised Convention and that the

viewpoints of this particular group have not been expressed publicly to date.

The chart prepared by the Copyright OflBce and included with the State Depart-

ment's reply to Senator Fulbright is not inconsistent with the study prepared by
our office. Both lead to the conclusion that the "improvements" of the Paris revi-

sion over the terms of the Stockholm Protocol are principally of a procedural

nature, subject to application, interpretation, and implementation by each devel-

oping country. So far as authors and publishers of textbooks and other educa-

tional material are concerned, any improvements are minimal or illusory. Exam-

ples illustrative of this conclusion are given in our initial analysis of the Paris

revision.
The Department's letter also points to the possible steps which may be taken

by developing countries if not granted the concessions embodied in the revised

UCC. We are not persuaded that the revision will not lead to substantially similar

results even within the framework of an international convention. Further-

more, a number of developing countries already are members of either the Berne
or Universal Copyright Conventions and their willingness to take steps requir-

ing withdrawal from their existing Convention obligations is likely to be

tempered by political considerations. Even if that were not the case, we
cannot accept the notion that we should allow ourselves to be blackmailed into

concessions injurous to the interests of American citizens. Foreign countries may
wish to expropriate the tangible properties of American citizens situated abroad,
but we have never consented to any prior, formal multinational legitimazation
of such practices because of threats that it will be done anyway.
The Department states that, based upon experience with Article V of the

existing UCC, it may be doubted that the compulsory licensing provisions will

be utilized. To begin with, the new translation license of the Paris revision

may become available sooner than is the case with the existing UCC provi-
sion

; also, the concessions allowing foreign translation and manufacture facili-

tate use of the licenses. More significantly, perhaps, the compulsory license

provisions obviously do not have to be resorted to in order to have their adverse
effect. Their mere availability is sufficient to deprive international bargaining
of any semblance of free negotiation. AVhere the requesting party may use a
refusal by an owner of rights as a vehicle to more favorable terms, it becomes
difficult for us to understand how "terms [can be] worked out between the parties
involved without the need for recourse to the treaty." It is equally difficult to un-
derstand the zeal with which the developing countries sought the compulsory
license provisions, and the piratical consequences the Department feels will

enure if such concessions are not granted, if the provisions are not to be used.

The Department states that the revised UCC does not permit unpaid use. but

requires that "
'due provision shall be made at the national level to ensure' that

compulsory licenses provide for 'just compensation that is consistent with stand-
ards of royalties normally operating in the two coiintries concerned.' "

It is

obvious that the "due-ness" of the provisions, the "just-ness" of the compensa-
tion and its "consistency" with prior standards are subject to varying inter-

pretations and considerations among each of the developing countries. It is

not unwarranted to assume that what developing countries may deem "just
compensation" to American authors and publishers will be less than a pittance.
Similai'ly, in the area of audio-visual works and similar materials of the new
educational technology, any pre-existing standards are illusory if not non-
existent ; yet such materials require a great deal of investment of author and
publisher time, expense and effort. We reiterate our opinion that, in practice,
the compensation that actually would be paid under compulsory licensing can only
be described as negligibile.
The Department also states that ratification of the revised UCC "will pro-

vide concrete evidence of the concern of the United States for the legitimate needs
of developing countries in the field of education." These needs are valid. We
question, however, whether it is the function of a class of individual American
citizens to fulfill them upon terms imposed by an international, governmental
agreement. Would not governmental loans abroad or governmental purchases
under Constitutional guarantees and resale abroad or some similar means be
more appropriate? The "educational needs" of developing countries also include
schoolrooms, construction equipment, and instructional apparatus ; to our knowl-
edge, the producers of such physical properties have not been asked to make the
sacrifices now to be required of owners of intangible property—American
authors and publishers.
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Should Congress decide, for some reason we cannot now acknowledge, that the

fulfilling of "educational needs" is an individual function, there are the additional

questions of whether the revised UCC is properly constructed to meet that end
with adequate safeguards against appropriation of American property under
<^ircumstances not legitimately related to such needs ; and of w^hy the individuals
sho«ld not he compensated for injuries occasioned by their contribution.

EXHIBIT D

[From Publishers Weekly, September 27, 1971]

Downgrading the Protection of International Copyright

(By Irwin Karp)

"Developed" and "developing" nations alike will want to study the diminished
degree of international copyright protection which is foreseen in reports of major
copyright revision conferences held in July in Paris.

Revised texts of the 1952 Universal Copyright Convention and Berne Con-
vention were adopted at conferences held in Paris from July 5 to July 24. The
purpose of the revisions, embodied in identical provisions of both new conven-
tions, is to allow "developing countries" to diminish copyright protection by grant-
ing compulsory licenses to translate and reproduce books and audio-visual mate-
rials without the copyright owners' consent.
The 1971 UCC becomes effective when ratified by 12 countries. It must be rati-

fied by the United States to apply to American works. Although the United
States could not accede to the new Paris (Berne) Act until the 1909 Copyright
Act is revised, the Paris Act will not become effective until the United States,
France, Britain, and Spain agree to be bound by the 1971 UCC. A United States

delegation participated in the UCC conference and sat as observer at the Berne
conference.

STOCKHOLM PROTOCOL REVISITED

The Paris conferences climaxed four years of maneuvering that began with the
Stockholm revision of the Berne Convention. At Stockholm, developing countries

argued that they must have "freer access" to foreign copyrighted works than the
Berne Convention permitted, to improve their education and culture. "Developing
country," it should be noted, is an elastic term of formidable reach. It includes
countries truly in early stages of economic and cultural development, such as the
new African states. It also stretches to embrace Brazil, Yugoslavia, Israel, India,
and many other nations well enough developed to maintain large armed forces,
extensive government bureaucracies, publishing industries, and other amenities
one ordinarily associates with "developed" countries. In fact, under the defini-

tions in both new conventions, a substantial majority of United Nations members
would qualify as developing countries, entitled to exercise compulsory licensing

privileges.
"Freer access" also is an elusive term. At times it seemed to mean an improve-

ment in communication between developing countriess and authors or publishers
in developed countries, so that voluntary licenses could be negotiated more easily.
But ultimately it connoted something more drastic, i.e., the privilege of translat-

ing or reproducing an author's work without his permission, or at a royalty lower
than he asked for a voluntary license he is willing to grant.

A NEW KIND OF "FREE ACCESS"

A nation outside the copyright conventions can give itself this kind of "free
access." It can, like the Soviet Union, allow its publishing houses, state or pri-

vately owned, to translate and publish foreign works without their authors'
consent. It need not pay any royalties ; or it can fix whatever rate it chooses. And
like the USSR, it can make the royalties non-exportable when it chooses to allow
them. However, a country bound by a copyright convention cannot override,
authors' rights so easily. It must protect the works of other member countries

according to the standards of its convention. If it wants to appropriate works in

violation of the standards, it must leave the convention. Or it can try to have
the convention amended, downgrading the standards of protection to the point
where it is free to adopt compulsory licensing, preferably while requiring other
countries to continue giving full protection to its authors.
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The developing countries of tlie Berne Union successfully employed this tactic
at Stockholm in 19(57. The Stockholm Act made several changes in the Berne
Convention, including the appending of a Protocol to the main text. The Protocol
contained a set of exemptions permitting the developing countries to grant com-
pulsory translation and reproduction licenses, to "limit" the economic rights of
authors for purposes of teaching and study, and to make other encroachments
on the standards of protection required of member countries in the main text.

When the panic subsided, developed covmtries realized they almost had sur-
rendered too much of their authors' rights. They did not ratify the Protocol, and
it never became applicable to their authors and publishers. The developing coun-
tries did not stalk out of Berne, or the UCC.
But talk of an exodus persisted ; and developing countries continued to argue

for "freer access" to copyrighted vv'orks of developed countries. In 1969 a joint
UCC-Berne study group recommended the simultaneous revision of both con-
ventions. And in 1970 revised texts were drafted for the Revision Conferences by
UCC and Berne committees, each consisting of several developing and developed
countries. The final draft texts were the result of two rounds of negotiations and
preparation in which the developing and developed countries made concessions
and gave up rights to reach a "delicate balance"—a compromise frequently re-

ferred to at the Paris conferences as "the package deal."
The developed countries expected that the draft texts would be adopted with-

out substantive changes by the conferences, since they were the result of sub-
stantial compromises and thorough consideration. Their opening speeches empha-
sized the need for maintaining the "delicate balance" and not reopening the

"package deal." But developing countries reopened the "package deal" and made
changes, through amendments of the text and adoption of "interpretations" in

the Report.
Since the United States is a member of the UCC and not of Berne, and since the

same basic changes were made in l>oth conventions, the discussion is keyed to

the 1971 UCC.
THE BERNE SAFEGUARD CLAUSE

Article XVII of the 1952 UCC and the Appendix Declaration prevented any
country belonging to both conventions from leaving Berne and relying on UCC
for protection, in other Berne-UCC countries. The 1971 UCC eliminates this

condition for developing countries, allowing them to lea^e Berne and retain UCC
protection in any other country belonging to both conventions.

REPRODUCTION, PERFORMANCE RIGHTS

Article I of the 19.52 UCC requires member states to "provide for the adequate
and effective protectif)n of the rights of authors and other copyright proprietors."
It remains unchanged in the 1971 text, and is supplemented by a new article, IV
his, which states that the rights mentioned in Article I "include the I)asic rights

insuring the author's economic interests, including the exclusive right to author-
ize reproduction by any means, pu))lic performance and broadcasting."
While some observers see 7T' as upgrading the level of protection in I'CC. it is

doulitful that it adds much to the present obligation of Article I to provide "ade-

quate and effective protection of the rights of authors." Moreover. Article IV his

allows member states to carve exceptions into these "exclusive" rights, declaring
lliat any state may "make exceptions that do not conflict with the spirit and pro-
visions of this Convention, to the rights" of reproduction, public performance
and liroadcasting, so long as a "reasonable degree of effective protection" is pro-
vided. This could cover a wide range of exceptions which copyright experts in

other countries might devise, particularly since their courts will lie the only effec-

tive forums for deciding whetlier the "exceptions" they legislate comply with the

provisions of IV his of the UCC.

DEFINITION OF DEVELOPING COUNTRY

Article V 7)is defines a developing country as one so regarded "in conformity
with the established practice of the U.N. General Assembly." There is no exi)licit

practice, or list of developing countries. The U.X.'s Committee on Assessments has
considered "developing countries" as tho.se with a iier capita income of .$300 or
less. But the developing countries at Paris strongly resisted the suggestion that
this or any other concrete criteria )»e approv(>d Ity the two Conferences. From a

practical viewpoint, every country in both conventions may be free to decide for

20-344—73—17
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itself whether it is a developing country. Practically every South American,
African, Middle Eastern, and Asian nation except Japan could qualify, as well
as some European countries.
A developing country which notifies the Director General of UNESCO that it

wishes to exercise the compulsory licensing provisions of the UCC may do so
for ten years after the Convention comes into force and may renew the privilege
for further ten-year periods.

THE PBESENT TEANSLATION LICENSE

Article V of the 1952 UCC guarantees the author's exclusive right of transla-

tion of his work for seven years following initial publication. Thereafter, if an
authorized translation has not apiieared in any country's national language or
if the authorized translation is out of print, the coimtry may grant its nationals
non-exclusive licenses to translate and publish the work in its language. The
applicant must have requested and been denied authorization by the owner of
the translation right, or given notice to the publisher and designated diplomatic
officials or or'ganizations, if the owner cannot be found. The Article applies to all

members of the Convention.
Article V requires assurance of just compensation, payment, and transmittal,

a correct translation, and the title and owner's name printed on every copy. Very
few compulsory licenses have been granted under Article V, perhaps because of
the seven-year requirement.

THE NEW TRANSLATION LICENSE

The 1971 UCC retains Article V, with a few insubstantial changes. But it also
adds a new Article V ter which permits developing countries—for purposes of

"teaching, scholarships or research"—to grant compulsory licenses three years
after publication, instead of seven, for translation into languages that are in

general use in developed countries ; and to grant licenses one year after initial

publication for translation into languages not generally used in developed coun-
tries. Thus, a South American developing country could grant a license to trans-
late an American novel into Spanish three years after it was first published in

the United States, while India could grant a license to translate it into Kashmiri
or Bengali one year after publication—if an authorized translation had not been
published in that language or, if published, had gone out of print. These com-
pulsory licenses are subject to the conditions of Article V and additional condi-
tions of V ter, discussed below.

THE BEPRODUCTION LICENSE

The 1971 UCC would also i>ermit developing countries to grant non-exclusive

compulsory licenses to reproduce works for "use in coimection with systematic
instructional activities." The license would permit reprinting of books in their

original language and the reprinting of translation authorized by the owner,
provided the language was in general use in the country granting the license.

The license can be granted if, within a specified period of time following initial

publication of an edition, the owner has not distributed copies tin the country "to
the general public or in connection with systematic instructional activities at a

price reasonably related to that normally charged in the State for comparal)le
works. . . ." The grace period for fiction, poetry, drama, music, and art books is

seven years from publication ;
for scientific and technological books, three years ;

and for others, five years. Reproduction licenses may also be granted if, during a
six-month period, no authorized copies are on sale to the public or for systematic
instructional materials at a "reasonably related" price.

WORKS SUBJECT TO LICENSES

Reproduction licenses under V quater apply only to literary, scientific, or
artistic works published in printed or analogous form, and to those audio-visual

works, including incorporated text, which were pi'epared and published for the
sole purpose of being used in connection with systematic instructional activities.

Translation licenses under V ter apply to "writings" and permit "publica-
tion" of the translation. "Publication" means reproduction and distribution of

copies which can be read or otherwise visually perceived ; and, according to

Article I of the UCC, a "writing" is a separate category of work, distinct from

I
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"musical, dramatic and cinematographic works, and paintings, engravings and
sculpture. However, licenses to translate works composed mainly of illustrations

may also authorize the reproduction of the illustrations, subject to the condi-
tions of V quatcr. The Conference agreed that the lyrics of songs were not sub-

ject to the translation license.

Article V ter also allows developing countries to license broadcasting orga-
nizations to translate published works for use in non-commercial broadcasts in-

tended for teaching or disseminating the results of research, or in recordings
used for such broadcasts ; the license may also cover texts of audio-visual works
which were prepared for use in systematic instructional activities.

Developing countries which grant compulsory licenses are protected from re-

taliation. Thus no developed country can reduce the level of protection wiiich

it is obliged to give to works from such developing countries.

CONDITIONS OP COMPULSORY LICENSES

Articles V ter and V quater impose substantially similar conditions for the

granting of compulsory translation and reproduction licenses. The applicant for
the license must have requested and been denied authorization by the owner of
the particular right, and must infoi'm a designated information center of his re-

quest. If the owner cannot be found, copies of the license application must be
sent to the publisher and a designated information center. A translation license
cannot be granted until a further six months (for 3-year licenses) or nine months
(for 1-year licenses) after the applicant requests a license from the owner or
sends his application to the publisher. No license can be granted if an authorized
translation is published during this i)eriod. There is a similar six-month grace
period for reproduction licenses, but it is concurrent. The grace period for trans-
lation begins after expiration of the one- or three-year period.

Translation and reproduction licenses are not transferable ; do "not extend to

the export of copies." and are "valid only for publication in the territory'" of
the licensing country. Copies must bear a notice that they are for distribution

only in the licensing state, the UCC copyright notice where required, the title,

and the author's name. Translations must be "correct," reproductions must be
"accurate."
Due provision must be made "at the national level" to insure that licenses

provide "just compensation" consistent with normal royalty standards for "freely
negotiated" licenses between persons of the two countries, and payment and
transmittal. However, if currency regulations interfere (implying they may),
"all efforts" should be made to insure transmittal in international convertible

currency "or its equivalent."

TERMINATION OF COMPULSORY LICENSES

A compulsory translation license under V ter is terminated if a translation is

published in the developing coimtry by the owner (or with his authorization)
with substantially the same content as the edition for which the license was
granted, at a price reasonably related to that normally charged in the country
for comparable works. A compulsory reproduction license is also terminated by
distribution of authorized copies of the edition in the country, at "reasonably
related" prices, to the general public or in connection with systematic instruc-
tional activities. In either case any copies made before the license is terminated
can continue to be distributed. Translation and reproduction licenses cannot be
granted when the author has withdrawn all copies from circulation.

These provisions were essentially the provisions of V ter and V quater, as set
forth in the draft texts submitted to the UCC and Berne revision conferences—
the "package deal." Hov/ever, the "package" was opened and its contents con-

siderably changed by adding further provisions to the text and by adopting
"interpretationsi" which could influence the application of the license provisions
as effectively as formal amendments. These are some of the changes.

(1) The right of translation was extended to include broadcasting.
(2) While compulsory licenses to translate into languages in general use in

developing countries were only to be granted three years after publication. V ter

was amended at the conferences to permit a developing country to grant such
licenses after one year if all developed countries using the language agrre. Thus.
Brazil, by agreement with Portugal, will be free to translate American novels
and other works into Portuguese, Brazil's national language, one year (plus
nine months) after publication in the T>ited States. TIio three-year limit cannot
be reduced for compulsory license translations into English, French, or Spanish.
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HOW BKOAD IS "SCHOLARSHIPS"?

(3) The one- and tliree-year compulsory translation licenses were supposed to

be used, according to V ter, "only for the purpose of teaching, scholarship or
research." However, the Report of the UCC conference states that "scholarship"
refers not only to instructional activities in schools and colleges "but also to a
wide range of organized educational activities intended for participation at any
age level and devoted to the study of a;ny subject." Delegates from developing
countries made it clear that they understood the area of use to be extremely
broad, and that it included the sale of copies to the public. Similarly, the com-
pulsory reproduction license, according to V quater, was supposed to be used
for the publication of editions "for use in connection with systematic instruc-

tional activities." However, the Report states that "this term is intended to

include not only activities in connection with the formal and informal curriculum
of an educational institution, but also systematic out-of-school education." And
some delegates again indicated their view that sale of copies to the public was
permitted. Discussion at the conference reflected broad, loose interpretation of
educational and instructional activities that could easily encompass the transla-

tion or reproduction—and general sale—of novels and other trade books on op-
tional reading lists of schools, adult education centers, radio or television lecture

series, correspondence courses, and the like. Some delegates indicated their belief

that any use that promoted "culture" served an educational purpose.
(4) A basic premise of the "package deal" was that copies produced under

compulsory licenses could not be expected ; and licenses were to be "valid only
for publication in the territory" of the developing country which grants the
license. Howe\er, the developing countries succeeded in amending V ter to

allow a licensing country to export copies of translations produced under cojn-

pulsory license, in any language except French, English or Spanish, to its na-
tionals in other countries, for "teaching, scholarship or research."

(5) A fundamental question is whether the holder of a compulsory license can

have the copies printed in another country. If a developing South American,
African or Asian country grants one of its nationals a license to translate or

reproduce an American biography, novel of textbook, may he have the edition

printed in Taiwan, or East Germany, or Czechoslovakia? May he hire a translator

in another country? And may nationals of several countries, all granted com-

pulsory licenses for the same American work, use the same translator and have
their copies produced abroad by the same printer? Developing countries strongly
resisted an explicit requirement that printing be done in the country granting
the compulsory license. They argued that some countries did not have the facil-

ities to print translations or reproductions.
It was also argued, incorrectly, that this imposed a "manufacturing clause."

But the manufacturing clause requires an American author to print his books in

the U.S. as a condition for securing U.S. copyright. The printing limit proposed

by Argentina and Great Britain was a limit on developing countries that grant

compulsory licenses, to protect the author against an expanded use of those li-

censes. The limit would not restrict the author's right to have his book printed
where he chooses. If he grants a voluntary license to a publisher in a developing

counti-y, the limit would not apply.

Actually, the limitation Avas already inherent in the provisions of V ter and
V quater which prohibited the export of copies made under compulsory licenses

and prescribed that the licenses "be valid only for publication" in the licensing
country. Article VI of the UCC defines "publication" as "the reproduction in

tangible form and distribution to the public of copies of a work. . ."

After much discussion, a formal "interpretation" of Articles V ter and quater,
and the corresponding Articles in the Berne Convention, was prepared by a joint
drafting committee of Berne and UCC countries for insertion in the reports of
both conferences. The interpretation has essentially the same effect as an amend-
ment of the texts. It declares that the provisions prohibiting "export" of copies
and making compulsory licenses "valid only for publication" in the country grant-
ing the license "are considered as prohibiting a licensee from having copies re-

produced outside" that country. However, it then declares that the prohibition
does not apply where the licensing state does not have printing or reproduction
facilities, or its facilities "are incapable for economic or practical reasons of

reproducing the copies" ; the copies are reproduced in a Berne or UCC country ;

they are returned in bulk to the licensee ; the reproduction is lawful where done ;

and it is not done in a plant especially created for reproducing works covered
by compulsory licenses. The interpretation also states that V ter and V quater
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do not prohibit a compulsory licensee from employing a foreign translator, or

several licensees in different countries from using the same unpublished trans-

lation. The interpretation states that no compulsory license should be used for

commercial purposes.
EFFECT ON AUTHORS' BIGHTS

How adversely these last minute changes will affect authors' rights needs more
careful consideration that the delegates could give, and a better knowledge of

publishing than many of them possessed. The chairman of the Conference, in his-

closing remarks, observed that the system of compulsoi-y licenses would not satisfy

"the world of authors" in the developed and developing countries. He hoped that

compulsory licenses would be an exception, as they had been since 1952. And a

principal reassurance offered authors by the architects of the 1971 revisions is

that few licenses will be issued. But if that is so, then there is no need to adopt
these new provisions which sharply downgrade the level of protection in UCC
and Berne. A more realistic forecast may be a substantial increase in compulsory
licenses : because the time period for translations is reduced from seven years
to one year, or three years ; because compulsory reproduction licenses are ex-

pressly sanctioned ; and because the last minute changes on "outside" translation

and printing make compulsory licenses cheap and easy to use.

WHY AUTHORS ARE UNHAPPY

Some architects of the 1971 revisions assume it contains reasonable safe-

guards for authors. But, as the chairman noted, their views are not likely to

.satisfy the "world of authors," and with good reason. First, the architects cite

the "limited" puiijose of compulsory licenses. But "education," "scholarship"
and "systematic instructional activities" have been broadly interpreted in the

Report, and by delegates from several developing countries, so there is no real

obstacle to the compulsory translation or reproduction of books for sale, in

large part, to a general reading audience. Moreover, there is no practical
way for an author to stop the improper issuance or misuse of a license.

Second, the architects assume that authors and publishers can prevent com-
pulsory translation licenses by having authorized translations published. But
ti'anslations cost money to prepare and to publish. And they must be kept in

print, since a six-month lapse would still open the door for compulsory li-

censing. Actually few authors or publishers could afford the expenses of issuing
translations of a book into several languages as insurance against compulsory
licenses. They need some hope of an audience, and market, for the transla-
tion ; and it is precisely that which the compulsory license system may deny
them. The architects also suggest that authors can prevent compulsory licenses

by issuing a translation in the six- or nine-month grace period after the re-

quest for a license is received. But even assuming translations could be made and
published so quickly, this is totally unrealistic. The applicant is not obliged to
exercise his compulsory license within a specified time, or to use it at all. Once
he gets it, he can just sit with it. Tlierefore, an author or publisher could not
know whether he was spending money for a translation to defeat a compulsory
license that never would be used. Furthermore, while publication of an au-
thorized translation, anywhere, would prevent a compulsory translation license
for that language, it exposes the translation to a compulsory reproduction
license.

If the 1971 UCC comes into effect, American authors and publishers will be
faced with these problems for the thousands of works already in print that
have not been translated into French, Spanish, Portuguese, or other languages
used in developing countries.

CAN AUTHORS PROTECT THEMSELVES?

Third, the architects assume that authors can protect themselves against
compulsory reproduction licenses, and terminate translation and reproduction
licenses that have been granted, by distributing copies of an authorized edition
in the developing country which issued the license. But this requires not only
distribution, but distribution at a "price reasonably i-elated" to the price "nor-

mally" charged there "for comparable works." Finding a distributor in some
r-nuntries can itself be a problem. Finding one who wiil sell an authorized edi-
tion in competition with the compulsoi-y-license edition may be more of a
problem ; even wlien the license terminates, the backlog can he sold off. The
difficulties may multiply where the developing country owns or controls its

publishing facilities. Will a state-owned publishing house distribute the author's
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authorized edition if that terminates its compulsory license to issue the work, or
prevents it from obtaining a compulsory reproduction license at a low royalty?
Even if the author or publisher can find a distributor, can their authorized edi-

tion meet the second requirement ;
can it be sold at a "price reasonably related to

that normally charged" for comparable works, if the comparable works are sold
at a narrow mark-up, or at cost, or below cost, by a state-owned or subsidized

publisher, or acquired cheaply (or free) from a foreign state under the "outside

printing" interpretation?
Fourth, the architects note that a compulsory license cannot be granted until

the owner's authorization has been requested and denied. But what choices face
the author or publisher who receives a request for authorization to translate
or reproduce a work? As noted, he cannot afford to rush a translation into

print each time. He can accept, reject, or bargain for better terms than the

applicant offers. If the royalty offered him is unsatisfactory, his chances of

increasing it by bargaining are as slight as his bargaining power. He is under
the gun. If he rejects the royalty offered him, the applicant will receive a com-
pulsory license, with the royalty rate fixed by authorities in the developing
country. And with this alternative, it is unlikely that those requesting his

authorization will offer him generous terms.
No minimum royalty is specified in the 1971 TJCO. It requires only that com-

pensation be "consistent with standards of royalties normally operating in the
case of licenses freely negotiated between persons in the two countries con-
cerned." If the author is not satisfied with the rate fixed by the authorities of
the developing country, under this broad mandate, he could challenge it only in

the courts of the developing country. In fact, all objections to the issuance of

licenses woud have to be made there. That requires a considerable investment for

every license, with not too promising a chance of success. The 1971 UCC pro-
vides no other forum for authors or publishers aggrieved by their treatment in

developing countries.
Even allowing for a substantial discounting of these possible dangers, a com-

pulsory licensing system is a dismal prospect for the "world of authors" in

developed and developing countries. It becomes more dismal if several develop-
ing countries can issue compulsory licenses for the same work, use on transla-

tor to translate if, and have the translation printed in quantity in one plant in

another country ; or have a large quantity of copies run off in the plant under
reproduction licenses issued by all of them. Mass production is possible. And
compulsory licensing becomes an even more attractive alternative to voluntary
arrangements between the author and developing countries that want to use
his work. It also offers some developed countries an inexpensive means of ex-

tending aid to unuderdeveloped countries, i.e. printing cheap, mass paperback
editions of books by authors from other developed countries. Under the "outside

printing" interpretation, each developing country will decide whether its own
printing facilities "are incapable for economic reasons of reproducing the copies"
of foreign works for which it issues compulsory licenses.

As the chairman of the UCC conference suggested, compulsory licensing should
not be the ordinary means of providing for publication in developing countries.

It sliould be the rare exception, used only where voluntary negotiations cannot
secure for a developing country the right to publish a book it truly needs for

educational purposes, and then with fair compensation for the author. Authors
are entitled to ask for a rigorous analysis of the complsory licensing system
are entitled to ask for a rigorous analysis of the compulsory licensing system
created at both Paris conferences, in the texts and by the interpretations, to

determine whether it is likely to produce only a few compulsory licenses or to

encourage their use as a fundamental means of acquiring translation and pub-
lishing rights. For if the latter result develops, authors will, in effect, be com-

pelled to subsidize "developing" countries, including some well able to pay normal
royalties. This is a sacrifice not asked of manufacturers of soft drinks, in-

dustrial equipment, automobiles or other products—including those purchased by
developing countries for the construction or operation of schools. Nor is it a
sacrifice likeiy to be asked of translators who will translate under compul-
sory licenses, or publishers who will be granted those licenses in developing
countries. If subsidies are required to aid education in developing countries,

they would more appropriately come from the governments of developed coun-

tries, including funds to pay royalties on copies translated or reproduced in

developing countries under voluntary licenses.

Ultimately the Senate will have to decide if the United States ratifies the 1971
UCC. If it does not, the United States would remain a party to the 1952 UCC,
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find the new compulsory licensing provisions would not apply to American works.

Moreover, the Paris Act of the Berne Convention would not become effective. De-

Teloping countries might leave Berne or the UCC. They would then be free to

institute compulsory licensing systems of their own devising, or deny any protec-
tion to foreign works. But their works would not be entitled, under the Conven-

tions, to protection in other countries. Retaliation in the long run, if not the

short, might persuade them to remain in the UCC or rejoin it.

Ratification would freeze a compulsory license system into both Berne and
UCC for decades to come, available to a majority of the members of the U.N.

for an unpredictable period of time. When, for example, vrill Brazil or Yugo-
slavia or India decide they have become developed countries? If Brazil or Yugo-
.slavia or Israel are still developing countries, how long will it take for less

developed developing countries to become developed? These are some of the

questions left unanswered by the Paris Conferences. And in the shadow of

these questions, a careful analysis of the effects and consequences of the two
new conventions is imperative, before the Senate decides what action the United
States should take.

Mr. Brennan. The Educational Media Producers Council. The
witnesses are Mr. Otterman, David Engler, and Robert Frase.

STATEMENT OF LLOYD OTTEEMAN, CHAIEMAN OF THE EDUCA-
TIONAL MEDIA PRODUCEES COUNCIL AND VICE PRESIDENT OF

BFA EDUCATIONAL MEDIA: ACCOMPANIED BY DAVID ENGLER,
CHAIRMAN, COPYRIGHT COMMITTEE; AND ROBERT FRASE,
CONSULTANT

Mr. Ottermax. Mr. Chairman, my name is Lloyd Otterman and I

am chairman of the Educational Media Producers Council (EMPC)
and vice president of BFA Educational Media. I am appearing here

today on behalf of EMPC and vrith me are David Engler, chairman of

the EMPC Copyright Committee and Robert W. Frase, economist and
consultant on copyright to EMPC.
We have submitted formal testimony to this subcommittee. I ask

now that it be included into the record.

Senator Burdick. Without objection, it will be included.

Mr. Otterman. I will be highlighting those formal remarks in an
effort to meet the time constraints we have here today.
We are here to give you our views on S. 1361, and specifically on the

issues involved in the educational use of copyrighted audiovisual mate-
rials. We support the bill as introduced and oppose amendments which
would weaken the protection provided in the bill to those materials.

Let me sketch briefly the economics of producing audiovisual mate-
rials for education. This background will be helpful in understanding
the importance of appropriate copyright protection in order to in-

sure the continued development of high quality materials for educa-
tional use.

EMPC has some 70 members who produce audiovisual materials

for use in schools and libraries—materials such as motion pictures,

filmstrips, slides, transparencies, and sound recording. We estimate

that our members produce 80 percent of these educational audiovisual

materials.

In 1972 total sales of educational audiovisual materials amounted to

$215 million, produced by some 200 companies; thus the industry is

clearly one of active competition among quite small firms.

These materials are designed for instructional purposes, and have
no market amone: consumers in general or for .'x^neral entertainment.
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Because of the way in which audiovisual materials are used in the
educational process, the number of copies produced is quite limited.
As compared with textbooks, for example, which are generally pro-
vided one to a student, one or two copies of a IB-millimeter educational
film may serve an entire school system of moderate size

;
and a single

copy of a filmstrip will serve an entire school. A typical audiovisual

product will customarily sell in the hundreds or low thousands over
5 to 10 years, as compared with tens or hundreds of thousands of text-

books. Thus the initial investment in editorial work and production,
which costs as mucli for one copy as for thousands, is spread over a

relatively limited number of copies. In addition to the substantial

initial investments necessary to the productiou of quality materials
there must be added carrying costs for the considerable period of time
over which sales are made. The combination of these factors—small
editions and sales over an extended period

—means tliat unauthorized

duplication of copies has a much greater impact on the economic via-

bility of these products than on some other types of educational
materials.

The U.S. Office of Education has granted millions of dollars over
the years to educational research laboratories for developing more
effective teaching methods and materials. Many good products were

developed, but far too few were disseminated to the educational com-

munity. Why? Because policies were not developed which allowed

companies with marketing expertise to distribute the materials under
the protection of copyright. However, recently, IJSOE revised its

policy and provided copyright protection. Now the educational com-

munity receives the benefit of the Federal research and development
effort.

I think this points out very clearly the need to provide incentives

for the production of materials and the need to i^rotect the riglits of

the co]5yright holders. The federally funded materials, which under
the noncopyright policy were developed and not marketed are now

being used by students—because of the incentives given producers to

manufacture and distribute the materials. We note that S. 1361 recog-
nizes these realities.

We believe that S. 1361 is a good bill and will provide the necessary
incentives to the continued production of quality audiovisual mate-

rials for use in the educational svstem.

Yv'^e commend the sul>committee in particular for its proposals with

respect to fair use and here we have specific reference to section 107

of the bin.

We are pleased that the principal professional oroanizations of

educators directly concerned with the use of audiovisual materials

in the educational process, composed of 8,000 members directly con-

cerned with it, has also recently come out in support of section 107

of the bill and in opposition to the so-called educational exemption.
I have here their formal testimony submitted to me this morning.

I am reading from page 7, paragraph 2,

Although the AECT's position differs from that of the Ad Hoe Committee
on the need for general education exemption, we continue to remain a member
of that group.

The statement issued by the executive committee of the Association

for Educational Communications and Technology, which is an affiliate
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of the National Education Association, given on May 31, 1973, is

contained in attaclnnent A. I ask now that that statement be placed
in tiie record at this point.

Senator Burdick. Without objection.

[The statement referred to follows :]

{Attachment A)

Copyright Law Revision : a Position Paper

The members of the Association for Educational Communications and Tech-

nology (AECT) believe that technology is an integral part of the teaching-

learning process and helps to maximize the outcomes of interaction between
teacher and pupil.

Regulations governing United States Copyright were originally developed to

promote the public welfare and encourage auth<u-ship by giving authors certain

controls over their work. It follows that revisions in Title 17 of the United
States Code (Copyrights) should maintain the balance providing for the com-

pensation of autliors and insuring that information remains available to the

public. Some of the revisions proposed in S. 1361 lose sight of this balance
between user and producer.
AECT endorses the criteria to be used in the determination of "fair use" as

contained in Section 107 of the proposed bill :

Section 107.—Limitations on exclusive rights : Fair use . . . the fair use of a

copyrighted work, including such use by reproduction in copies or phonorecords
or by any other means specified by [Section 106]. for purposes such as criticism,

comment, news reporting, teaching, scholarship, or i-esearch, is not an infringe-
ment of copyright. In determining whether the use made of a work in any
particular case is a fair use the factors to be considered shall' include :

( 1 ) The purpose and character of the use ;

(2) The nature of the copyrighted work ;

(3) The amount and substantiality of the portion used in relation to

the copyrighted work as a whole ; and
(4) The effect of the use upou the potential market for or value of the

copyrighted work.

Further, we endorse the concepts regarding the intent of these criteria as ex-

panded in the legislative history of the bill as it existed prior to and without

regard to the original opinion in the case of Williams and Wilkins v. U.S., for

that opinion substantially narrows the scope of "fair use" and irreparably
weakens that doctrine.

However, we propose that the concept of "fair use" should apply equally to

the classroom teacher and media professional—including specialists in audiovis-

ual and library resources. Media personnel are becoming increasingly important
members of educational planning teams and must have the assurance that they
may assist classroom teachers in the selection of daily instructional materials
as well as with long range curriculum development. Classroom teachers do not

always operate "individually and at [their] own volition." The fact that the
media professional makes use of advance planning and has knowledge afore-

thought of the materials he prepares for the teacher should not invalidate the

application of the "fair use" principle.

Concerning the use of copyrighted works in conjunction with television,

AECT proposes that "fair use," as it has been outlined above, should apply to

educational/instructional broadcast or closed-circuit transmission in a non-

profit educational institution, but not to commercial broadcasting.
Once the doctrine of "fair use" has been established in the revised law, negotia-

tions should be conducted l)etween the proprietor and user prior to any use of

copyrighted materials that goes beyond that doctrine. We believe that the enact-

ment of the "fair use" concept into law prior to negotiations will guard against
the erosion of that concept. Generally, a reasonable fee should be paid for uses

that go beyond "fair use," but such fee arrangement should not delay or impede
the use of the materials. Producers are urged to give free access (no-cost eon-

tracts) whenever possible.
We agree with the Ad Hoc Committee of Educational Organizations and

Institutions on Copyright Law Revision that duration of copyright should
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provide for an initial period of twenty-eight years, followed by a renewal period
of forty-eight years, whereas the proposed bill sets duration at the "life of

the author plus fifty years." It seems reasonable that provision should be made
to permit those materials which the copyright holder has no interest in protecting
after the initial period to pass into the public domain.

Regarding the input of copyrighted materials into computers or other storage
devices by non-profit educational institutions, we agree with the Ad Hoc Com-
mittee tliat the bill should clearly state that until the proposed National
Commission on New Technological Uses of Copyrighted Works has completed
its study, such input should not be considered infringement. The proposed bill

states only that ". . . [Section 117] does not afford to the owner of copyright
in a work any greater or lesser rights with I'espect to the use of the work in

conjunction with any similar device, machine, or process . . ."

A new copyright law that both uses and producers can view as equitable
depends upon the mutual underslanding of each other's needs and the ability to

effectively work out the differences. We will participate in the continuing

dialogue with the Educational Media Producers Council and similar interest

groups to establish mutually acceptable guidelines regarding the boundaries of

"fair use," and reasonable fees to lie paid for uses beyond "fair use." This

dialogue will be espeically important in the area of storage, retrieval, and/or
transmission of materials during the time period between the enactment of the

law and the issuance of the report of the proposed National Commission on New
Technological Uses of Copyrighted Works.
We feel that the above modifications of S. 1361 are needed to insure that

the revised law assists rather than hinders teachers and media specialists in

their work.

Mr. Otterman. Some of the statements made by the AECT which
we wish to share,with you follow :

AECT endorses the criteria to be used in the detremination of "fair use" as
contained in Section 107 of the proposed bill. And I am quoting from their
statement here.

Once the doctrine of "fair use" has been established in the revised law,
negotiations should l)e conducted between the projirietor and user prior to any
use of copyrighted materials that goes beyond that doctrine.

A new copyright law that both users and producers can view as equitable
depends upon the mutual understanding of each other's needs and the ability
to effectively work out the differences. We will participate in the continuing
dialogue with the Educational Media Producers Council and similar interest

groups to establish mutually acceptable guidelines regarding the boundaries
of "fair use" and reasonable fees to be paid for uses beyond "fair use."

EMPC has not only been conducting: a dialoo: with AECT but has
taken the initiative in settino; ud a serie.': of meetings with other educa-
tional organizations

—
regionally and nationally

—to discuss mutual

problems relating to copyright. We believe that these discussions have
been helpful not only in clarifying general principles but in dealing
with specific problems as well. On our part we pledge to continue
these discussions—both before and after any revision of the copyright
law.
At the time that this testimony was prepared we were unclear—

in light of the positions taken by AECT and other groups (such as

the Music Educators National Conference and the National Music
Council)—as to whether a broad educational exemption, to be added
to the bill as it now stands, would be proposed by one or more organi-
zations. Well we heard the ad hoc committee testimony this afternoon.
Their language, in our view, provides far more than a limited exemp-
tion. Among other things it would authorize use for noncommercial
teaching scholarship and research not only of brief excerpts from
copyrighted works but also of the whole of short literary, pictorial
and graphic works.
The concept of brief excerpts

—which are not substantial in length
in proportion to their source—is very difficult to pin down as applied
to educational A-V materials. A half hour educational film; for ex-
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ample, may be built aromid an exceedingly difficult lihotographic

sequence which may take montlis of work to capture, but may in the

final product only take up a minute or two of time of the film. To per-
mit this minute or two to bo reproduced freely under the proposed
exemption would very likely destroy the economic availability of

such a film.

Further, the concept of exempting use of the whole of short, literary,

pictorial and graphic works presents difficulties equally great in rela-

tion to audiovisual materials. For example, is a short filmstrip a short

work ? If so, it would very largely destroy the entire market for short

filmstrips.
We trust that this subcommittee will not accept the idea of an edu-

cational exemption, if such an exemption should continue to be pressed

by one or more organizations. The position taken by AECT indicates

that as far as educational audiovisual materials are concerned, such
an exemption has no educational rationale. To the extent that school

systems wish to reproduce educational audiovisual materials in whvole

or in part beyond the limits of fair use, our members stand ready to

discuss licensing arrangements which will permit authorized repro-
duction. Modern methods of reproduction lor many types of audio-

visual materials are such as to make such reproduction in whole or in

part attractive to some school systems and our members have already
entered into such licensing arrangements. In fact, only recently on
June 18-19, 1973, we sponsored jointly with the Information Industry
Association a conference in Washington on the licensing of copy-
righted materials.

In summary, let us repeat that we think that S. 1361 is a good and
workable bill, from the point of view of both the creators and the users

of educational audiovisual materials.

We appreciate this oppoi-tunity to appear before your subcommittee.

My colleagues and I will be glad to elaborate on any points in our

testimony which the members of the subcommittee may wish to explore
further.

Senator Btjrdtck. Thank you very much for your statement.
Mr. Engler. Mr. Chairman, I wonder if I might take a moment to

respond to a question that Senator ]McClellan raised a little while ago
when he wondered what the publishers might think of the ad hoc
committee's contention that the proposed educational exemption would
help the growth of the audiovisual materials industry?

I would like to respond by first pointing out that the 10.8 percent
annual growth cited by Dr. Wigran is indeed a healthy growth rate
and is one that we enjoy because we have copyright protection. We
think it vital to the public interest that any revision of the copyright
law maintain that protection. We are convinced that the ad hoc com-
mittee's proposed educational exemption would deal a severe blow to

this young and growing industry.
I might point out that this small industry's total revenue of $214

million represents less than one-half of one percent of the total dollars

spent on education in this Nation. And I might also point out that

among the 200-odd companies in this industry there are only a hand-
ful on the Fortune 500 list. The overwhelming majority are small
businesses that do not liave the resources to sustain the potential im.pact
of the sweeping exemptions called for by the ad hoc committee.
We are convinced that such an exemption would inevitably lead to

a serious reduction in the quality and quantity and variety of audio-
visual materials available to students and teachers.



262

Senator Burdick. Thank you.
[The statement of Mr. Lloyd Otterman in full follows:]

Copyright and Audio-Visual Media

My name is Lloyd Otterman and I am Chairman of the Educational Media
Producers Council (EMPC) and Vice President of BFA Educational Media. I am
appearing here today on l)ehalf of EMPC and with me are David Engler, Chair-

man of the EMPC Copyright Committee and Robert W. Erase, economist and
consultant on copyright to EMPC.
We are here to give you our views on S. 1361, the general copyright revision

bill, and specifically on the issues involved in the educational use of copyrighted
audio-visual materials. We support the bill as introduced and oppose amend-
ments which would weaken the protection provided in the bill to audio-visual

materials.
Before dealing specifically with the bill itself, I should like to sketch briefly the

economics of producing audio-visual materials for education. This background
will be helpful to the subcommittee in understanding the importance of appro-

priate copyright protection in order to ensure the continued development of

high quality materials for educational use.

THE EDUCATIONAL AUDIO-VISUAL MATERIALS INDUSTRY

The Educational Media Producers Council (EMPC) is an organization within
the National Audio-Visual Association made up of approximately 70 producers
of audio-visual materials for use in schools and libraries. Our membership con-

sists primarily of the creators of these materials, who are engaged in the various
activities necessary to produce and market such audio-visual materials.

The companies lielonging to our Council produce such items as motion picture
films, filmstrips, slides, transparencies, and sound recordings. We estimate that

our members account for approximately 80% of the annual production of these

principal types of audio-visual materials for use in American education.
In 1972 total sales of educational audio-visual materials amounted to $21.5,-

000.000. This volume was produced by some 200 companies ; and thus the industry
is clearly one of active competition among quite small firms as compared to the

great majority of industries serving a nationwide market.
Tlie relative volume of the various products sold in 1972 is shown in the follow-

ing table :

1972 Sales of Educational A-V Materials
{Millions)

Predominantly materials acquired by school districts and film libraries :

10mm (black and white) films .$6. 6
16mm (color) films 47.4

Subtotal 54.0
Pi-edominantly materials acquired for use and shortage in individual

schools :

8mm films (silent) 9.5
Smm films (sound) .6
Filmstrips (silent) IS.

Filmstrips with records 24. 5
Filmstrips with cassettes 17. 7
Overheads 10. 6
Slides 2. 6
Records g q
Recorded tapes :

Reel-to-reel 2. 9
Cassette ig[ q

Study Prints
~

9] g
Multimedia kits :

A-V oriented I4 c)

Print-oriented 12 3
Games, manipulatives & realia ll' 3

Subtotal jQQ J

Grand total 214~7
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It will be noted this list of products is divided into two principal categories :

16 millimeter educational films, which are comparatively lengthy and more expen-

sive and thus are bought by school district film libraries, stored centrally, and

circulated to individual schools, on demand : and other types of materials which

tend to be used more often and more intensively in the individual schools and

therefore are stored as well as used there. With the increasing use of materials

in the educational process, and with the recent trend toward the individualization

of instruction, this second category has been growing much more rapidly than

the first in the last few years, increasing from GO percent of total audio-visual

sales only six years ago to 75 percent of total sales in 1972.

USE BY LEVEL OF EDUCATION

Eciually important to an understanding of the educational audio-visual industry

is the pattern of use at the several levels of etlucation. The following table shows

1972 sales broken down in this way :

1912 Educational A-V Sales hy Type of Institution
(Percent)

Elementary schools (K-S) 50

Secondary schools (9-12) 30

Colleges and universities S

Public libraries 3

Churches, Government, export, miscellaneous 9

Total 100

The percentages in these tables bring out two points quite graphically :

(1) These are materials designed for instructional purposes, and have no mar-
ket among consumers in general or for general entertainment.

(2) Sales tend to be concentrated in the lower end of the educational pyramid,
with half of total sales to the elementary schools, 30 per cent to high schools, and
8 per cent to higher education. Public libraries account for 3 per cent and all other
for 9 per cent. It is important to distinguish materials for the instructicm of
students at these hanic levels of education from the advanced, highly sophisti-

cated, original research published in scientific and technical journals; the kinds
of considerations which come into play in dLscussing library photocopying of
such research materials are not pertinent here.

SMALL EDITIONS

Because of the way in which audio-visual materials are used in the educational

process, the number of copies produced is quite limited. As compared with text-

books, for example, which are generally provided one to a student, one or two
copies of a 16 millimeter educational film may serve an entire school system of
moderate size, and a single copy of a filmstrip will serve an entire .school. A
typical audio-visual product will customarily sell in the hundreds or low thou-

sands, as compared with tens or hundreds of thousands of textbooks. Thus the
initial investment in editorial work and production, which costs as much for

one copy as for thousands, is spread over a relatively limited number of copies.
In addition to the substantial initial investments necessary to the production of

quality materials there must be added carrying costs for the considerable period
of time over which sales are made. The combination of the.se factors—small edi-

tions and .sales o^er an extended period—means that unauthorized duplication
of copies has a much greater impact on the economic viability of these products
than on some other types of educational materials.

THE U.S. OFFICE OF EDUCATION EXPERIENCE

The U.S. Office of Education has granted millicms of dollars over the years to
educational research laboratories for develojiing innovative and more effective

teaching methods and materials. Many good products were developed, but far
too few ever were disseminated through the educational community. Not until

policies were developed which allowed companies with marketing expertise to
distribute the materials under protection of a limited (in time) copyright, did the
educational community receive the benefit of the Federal research effort.

I think this points out very clearly the need to provide incentive to produce
and protection of rights for copyright holders. The Federally-funded materials
which were developed and put on shelves, now have a much better chance of
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being used by, and benefiting, tbe intended recipients—because those with tlie

expertise necessary to make the materials available are given the incentive to
deliver their maximum effort.

PBOVISIONS OF S. 1361—FAIB USE

We turn now to the actual provisions of S. 1361 as they relate to educational
audio-visual materials. The bill clearly represents the culmination of years of
consideration and reflects particularly the work of this subcommittee and the
information it has received in hearings and in other ways. We believe that it is

a good bill as it relates to our industry and will provide the necessary incentives
to the continued production of quality audio-visual materials for use in the edu-
cational system.
We commend the subcommittee in particular for its proposals with respect to

"fair use," and here we have specific reference to Section 107 of the bill. (The
further specialized provision of Section 108 relating to reproduction by libraries

and archives is for the most part not directly relevant to audio-visual educa-
tional materials.) Section 107 writes into statutory law the main principles of
"fair use" as that doctrine has been interpreted by the courts in individual cases
over the years, and specifically states that "fair use" is a concept applicable to all

kinds of copying, including copying for purposes of education.

ENDORSEMENT OF SECTION 107 BY AECT

We are pleased that the principal professional organization of educators di-

rectly concerned with the use of audio-visual materials in the educational process
has also recently come out in support of Section 107 of the bill. This was done in

a statement issued by the Executive Committee of the Association for Educational
Communications and Technology (AECT) on May 31, 1972. (See Attachment
A.) Some of the statements made by the AECT which were of greatest interest

to us were the following :

(1) "AECT endorses the criteria to be used in the determination of 'fair use'

as contained in Section 107 of the proposed bill."

(2) "Further, we indorse the concepts regarding the intent of these criteiia

as expanded in the legislative history of the bill as it existed prior to and without

regard to the original opinion in the case of Williams and Wilkins v. U.S., for

that opinion substantially narrows the scope of 'fair use' and irreparably weakens
that doctrine."

(3) "Concerning the use of copyrighted works in conjunction with television,
AECT proposed that 'fair use,' as it has been outlined above, should apply to

educational/instructional broadcast or closed-circuit transmission in a nonprofit
educational institution, but not to commercial broadcasting."

(4) "Once the doctrine of 'fair use' has been established in the revised law,

negotiations should be conducted between the proprietor and user prior to any
use of copyrighted materials that goes beyond that doctrine."

(5) "A new copyright law that both users and producers can view as equitable
depends upon the mutual understanding of each other's needs and the ability to

effectively work out the differences. We will participate in the continuing
dialogue with the Educational Media Producers Council and similar interest

groups to establish mutually acceptable giiidelines regarding the boundaries of
'fair use,' and reasonable fees to he paid for uses beyond 'fair use.'

"

Since AECT has announced its intention of presenting testimony in these hear-

ings, we will not attempt to interpret the statement, but leave that to the wit-
nesses for that organization. We should like, however, to make reference to two
points. First, the Commissioner's recommendations and opinion in the Williams
and Wilkins case in the Court of Claims will certainly have been superseded by
the decision and opinion of that court itself well before any general copyright
revision bill is finally enacted. Second, we welcome continuation of the dialogue
between AECT and EMPC relating to the use of educational A-V materials, but
must point out that there would be legal diflBculties in any action by EMPC in

agreeing to establish "reasonable fees to be paid for uses beyond 'fair use'."

We have not only been conducting a dialogue with AECT but have taken the
initiative in setting up a series of meetings with other educational organizations
regionally and nationally to discuss mutual problems relating to copyright. We
believe these discussions have been helpful not only in clarifying general prin-
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ciples but in dealing with specific problems as well. We on our part pledge to

continue these discussions both before and after any revision of the copyright
law.

NO NEED FOB AN "EDUCATIONAL EXEMPTION"

At the time that this testimony was prepared we were unclear as to whether

a broad educational exemption, to be added to the bill as it now stands, would be

proposed by one or more organizations in the light of the positions taken by
xiECT and other groups such as the Music Educators National Conference and
the National Music Council. However, as recently as April 4, 1973 the so-called

Ad Hoc Committee issued a press release indicating its support for a "limited

educational exemption"; and the language of such an exemption had been

presented to members of this subcommittee late in 1972 and given wide general
circulation. That language in our view provided far more than a "limited"

exemption. Among other things it would authorize use for noncommercial teach-

ing scholarship and research not only of "brief excerpts" from copyrighted works
but also of the whole of short literary, pictorial and graphic works.

Let us take up these two concepts in order, as they would apply to educational

audio-visual materials. In making these comments we have had the benefit of

discussions vtdth participants in the work of the Ad Hoc Committee seeking
clarification of their proposals; but we do not here purport to be speaking for

them.
The concept of "brief excerpts (which are not substantial in length in pro-

portion to their source)" is very diflicult to pin down as applied to educational
A-V materials. A half hour educational nature or biological film, for example,
may be built around an exceedingly diflBcult photographic sequence which may
take months of work to capture, but may in the final product only take up a
minute or two of time. To permit this minute or two to be reproduced freely
under an editcational exemption would very likely destroy the economic viability
of such a film.

The concept of exempting use of "the whole of short, literary, pictorial and
graphic works" presents difliculties equally great in relation to audio-visual
materials. For example, is a short filmstrip a short work? If so it would very
largely destroy the entire market for short filmstrips and they would not be
produced at all by audio-visual films.

We trust that this subcommittee will not accept the idea of an educational

exemption, if such an exemption should continue to be pressed by one or more
organizations. The position taken by AECT indicates that as far as educational
audio-visual materials are concerned, such an exemption has no educational ra-
tionale. To the extent that school systems wish to reproduce educational audio-
visual materials in whole or in part beyond the limits of "fair use," our members
stand ready to discuss licensing arrangements which will permit authorized
reproduction. Modern methods of reproduction for many types of audio-visual
materials are such as to make such reproduction in whole or in part attractive
to some school systems and our members have already entered into such licensing
arrangements. In fact, only recently on June 18-19, 1973, we sponsored jointly
with the Information Industry Association a full dress conference in Washing-
ton on the licensing of copyrighted materials.

SUMMARY AND CONCLUSIONS

In summary let us repeat that we think that the bill which has evolved in
your subcommittee as S. 1361 is a good bill and a workable bill, from the point
of view both of the creators and the users of educational audio-visual materials.
We urge that it not be changed as it relates to A-V materials, and that it be
expeditiously reported to the Senate. It is universally recognized that revision
of the 1909 copyright statute is desirable, and the sooner this is accomplished the
better for all concerned.
We appreciate this opportunity to appear before your subcommittee. My

colleagues and I will be glad to elaborate on any points in our testimonv whieli
the members of the subcommittee may wish to explore further.

Senator Bttrdick. Next ?

Mr. Rrennan. Mr. Paul Zurkowski, Information Industries
Association.
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STATEMENT OF MR. PAUL G. ZURKOWSKI, PRESIDENT, INFORMA-
TION INDUSTRY ASSOCIATION BY MR. J. THOMAS FRANKLIN,
CHAIRMAN, PROPRIETARY RIGHTS COMMITTEE, AND MR.

CHARLES LIEB, ADVISORY MEMBER, PROPRIETARY RIGHTS

COMMITTEE

Mr. ZuRKOWSKi. While tlie others are joining me I will introduce

them.
Tom Franklin is the Chairman of our Proprietary Rights Com-

mittee. Mr. Franklin is Counsel to International Data Corporation,

Ne^Ytonville, Massachusetts. Charles Lieb is an advisory member on
our Proprietary Riglits Committee and is a member of the New York
Law firm of Paskus, Gordon & Hyman.
We welcome this opportunity to testify, we have submitted a state-

ment that covers both the library photocopying exemption and the

educational exemption and I ask that it be included in the record.

Senator Burdick. Witliout objection,
Mr. ZuRKOwsKi. First, I would like to second the remarks of Am-

bassador Keating. As you Avill note in our statement, we share many
of the same ideas and concerns. The Information Industry is a new
industry. It is made up of companies that are engaged in applying
the new technologies to the creation and dissemination of information.

Our member companies are engaged in addresdng the kinds of

problems that Chairman McClellan and you make reference to in

terms of finding a funding mechanism to facilitate the application
of these technologies to tlie dissemination of information.

I could provide example after cxamj^le of detailed negotiations
between producers and users of information who are working out
those details within the framework of co])vright.

Senator Burdick. Excuse me. l)ut I will be perfectly frank, I would
like to get all of the light I could on this subject because I know it is a

difficult one. I know in the smaller libraries as it stands now I don't

see how they could possibly set up a system they could ]3roperly fmid
to take care of these small amounts. I don't see how it is possible in a

library in, say, Williston.
Mr. ZtTRKOwsKi. That is my home country too. Senator. I'm from

Wisconsin and know the kinds of libraries and the kinds of situations

you refer to. I grew up in a town of 700 and I can't imagine tliat the

Palmyra Public Library will ever have the economic resources to apply
this power, but I'm afraid that both the libraiy and the educational

exemption in trying to facilitate a flow of information then tliese

technologies are in danger of throwing the baby out with the wash
water.
The Information Industry is a young industry and it is just begin-

ning to lia\e its impact. It does iierform extensive pre-processing
efforts in anticii)ation of the needs of users.

If you take an in-depth view of the work of an information industry
company, jou can see how its efforts relate to the creative efforts of

an author. It starts with the user. It spends time with the user at his

place of work. It identifies where the user is when he needs informa-
tion, it then tailors the product to that need. It gathers information.
It develops a program by which to process it within the computer. It
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keypunches it and introduces it into tlie computer. It develops a pro-
gram to bring- it out of the computer to create a product that is human
usable.

It also then has to educate users to the use of this pi'oduct.
Several points emerge from that list. Each of these steps are ex-

pensive and complex. Many of the products of such eiforts qualify for

copyright protection as works of authoi'sliip. The economic viability
of these products, if they are to be created at all, depends on each
user })aying his fair share of the fully amortized costs of creating and
delivering the product. It is on that basis that we have to object to
the library photocopying exemption.

It is not a photocopying exemption; it is a single copy exemption.
It would put libraries, and major libraries in i:>articulai', into com-
petition Avith the private companies doing similar work whetlier that
be in providing microfilm collections, in providing data bases in
macJiinable form, or in providing specialized ser\ices of many other
kinds.

The availability of free information on an on-demand basis would
compete rather decisively and w^ould have a disastrous impact on the

industry.

Copyright has been the mechanism through which libraries and
publishers have worked out their relationsip. If you take that mech-
anism away by adopting this amendment, there won't be a forum
within which to work out these details. So, we reconnnend that, if

this thing is to be given serious consideration, it should be referred
to the commission to be established by Title Two. That commission
will have the opportunity to develop the hard facts, the hard economic
data that has been absent in these hearings as to the justification for
such an exemption, and would provide a fonim within which the con-

tending interests would have a chance to constantly interact with
each other.

Going on to the educational exemptions, we raise in our statement
several questions about that both of an economic and a tecluiical na-
ture. Mr. Sackett i^reviously mentioned the fact that the educational

exemption would grant an exemption for input and that it would no
longer be an infringement to put copyrighted material into a com-

puter for educational and other purposes. This not only conflicts with
Section 117 of the bill, which says that status quo shall be preserved
pending the outcome of the Title II Commission studies, but would
enable the educational institutions to put anything into a computerized
data base.

Such traditional library materials as the Readers Guide to Pei'iodi-

cal Literature, something that is created, typeset & published today
by the H.W. Wilson Company, could be put into a computer data
base by the libraries under a fair interpretation of this language. The
result would be that information of all kinds would be in the file. It

would be argued because the printout of the specific answer sought
is small, it would create a whole diU'erent system of information dis-

semination depending on government funding rather than the invest-
ment of private risk capital.

If you take both the educational exemption and the library exemp-
tion together, you have an opportunity under the education exemp-
tion to put into the computer almost anything and then a right under

20-344—73—1 8
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the library exemption to make a single copy of it on demand. The
combination of the two proposals would create quite a business opera-
tion for libraries and drain off a great deal of business from tradi-

tional publishers through inter-library basis as well as from infonna-
tion companies specializing in such business.

There are many implications of both of these amendments both

nationally and internationally. Former Register of Copyrights,
George Carey, has addressed the implications of copyright as input
in a speech he gave last October to the American Society for Infor-

mation Science.

In the recent discussions with the Russians about their adherence
to the Universal Copyright Convention, they indicated they were

watching the outcome of the Williams and Wilkins decision in order
to assess their own position and what they would pay for the use of

copyrighted American materials. Some of our member companies
derive as much as 50% of their income from foreign sales. With
exemptions such as those proposed here, U-S. companies would face

great difficult}^ in obtaining fair returns from abroad where the degree
of protection offered here is likely to be matched in kind.

I refer you to our prepared statement for a fuller discussion of the
matters raised here only superficially. I now defer to Messers Franklin
and Lieb for any additional comment they may wisli to make.
Mr. Lieb. Senator, may I answer the question, or attempt to answer

the question you raised?
I would like to answer the question if I could about the library in

North Dakota. I don't think the position that has been presented to-

day by any of the cooperating and supporting groups, the Authors

League or the Association of American Publishers or any of the

others, in any way affects the right of the librarian in Williston to do

exactly what she is doing now. The issues, I think, when they are re-

fined down to the discussions which we have had today, are three. One
is the copying of articles in scientific journals. Here organizations
like the American Chemical Society and a for-profit company like

Williams and Wilkins, say that if large research libraries, like the Na-
tional Library of Medicine and the National Institutes of Health,
which were involved in the Williams and Wilkins case, continue to do

large-scale wholesale copying, they will be unable to continue the

publication of their journals.
I do not think that the librarian in Williston is going to be terribly

concerned about that. If on rare occasions she needs a copy of the

article, the making of that copy whether it is a technical violation or
not will be a matter of indifference, and really one article is not im-

portant in the whole overall view.
The second thing is the photocopying of books. Evei-ybody is in

agreement now that there should be no libraiy photocopying of whole
works other than articles unless they are not available, miless they are
out of print, and that really is the provision of section 108, which the
libraries are basically in agreement with.

So, again the librarian in Williston is not affected and indeed is

helped by that provision because, if there is a boolv that she is asked for

by one of her patrons and it is out of print and she determines that by
looking at the books in print list, she will bo able to get it.

Senator Burdick. But su]ipose it is available in New York City?
Would she then have to mail for it ?
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Mr. LiEB. We are talking of a whole book, Senator. If the book is

Johns' History of the Napoleonic Wars, sold by Random House for

$15 with 800 pages with photographs, she certainly shouldn't be re-

quested by the patron to make a photocopy of that book if Random
House has that book available for sale.

Senator Burdick. Suppose the student wants page 50 of the Na-
poleonic Wars. Would she liaA'e to write to New York ?

Mr. LiEB. No, sir. I think that iniintentionally there was a misunder-

standing about that here this morning. Nobody is suggesting that the
student in Williston can't go in and say, please give me a copy of page
50 of that book on snakes, or give me a copy of three pages of Johns'
book on the Napoleonic War, because this kind of copying everybody
concedes is fair use copying.

Senator Burdick. Suppose it is page 50 of a chemical journal ?

Mr. LiEB. Well, I can't speak for the Chemical Society, but I would
say that, if it is a single page in a 10 or 20 or 30 page article, I would
think that the Chemical Society would say that that page may be

copied imder the principles of fair use.

Senator Burdick. This morning they said no, though.
Mr. LiEB. No, they dichi't. They were talking about the copying of

whole articles.

And the third aspect of what we are talking about, again coming
down to the librarian in Williston, is the claim that the classroom
teacher needs some sort of exemption so as to enable him to teach.

We have urged the teacher associations to sit down with us and
attempt to lay out as detailed as necessary a set of giiidelines and

working rules so that the average teacher can determine safely what
he can and what he cannot copy. So, my answer to your question is

that your librarian will not be affected injuriously at all by the posi-
tion taken by the copyright groups, and will be helped insofar as

books out of print are concerned by section 108 as your subcommittee
has prepared it.

Senator Burdick. But it won't be helpful for the books in print ?

Mr. LiEB. Well, if a book is in print, if it is available, it should be

purchased or borrowed but not copied, sir.

Senator Burdick. Yes, but this young man comes in there and he

just wants page 50—and I will go back to my example—and the li-

brarian goes to his digest and says, oh, but you can get that at X com-

pany in New York.
Mr. LiEB. Senator, that is not so. That is a false issue. If he goes in

and says, I want page 50, there is nobody in this room today who would

say that he can't have it. That is not the issue before you.
The issue before you is, can an entire journal article, a scientific

article, be photocopied ? That is the first issue. And the second issue is,

can a substantial portion of a book in excess of fair use be photocopied ?

Nobody is talking about small libraries.

Senator Burdick. Well, someone here today—and I have been run-

ning back and forth to vote—^but someone said, you can't make single

copies.
Mr. Franklin. To try to wrap this up, if I could, there is a whole lot

of valuable information that has been brought forth here today on the

doctrine of fair use.

The point that the Information Industry Association wishes to

stress most strongly, and I think the point that most of the opponents
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of the NEA amendment feel very strongly on, is that the fair use
doctrine today, whatever its precise limitations may be, should not
be extended by the engraftment on S. 1361, which represents many
years of compromise, of a special ad hoc amendment as proposed by
NEA.

It involves very complex and difficult economic factors including
your high school student in Williston question, Senator. You must have
the economic data necessary in order to properly evaluate the trade-

offs involved in the NEA amendment and they simply have not been

presented to this committee.
For that reason alone I think this committee should not feel autlior-

ized to propose such an amendment to the bill. There is a lot of work
to be done on determining what will be the economic impact of tlie

NEA amendment. The proponents have failed to establish what effect

their amendment would have. That work is presently assigned by the

provisions of the title II to the National Commission and should be

left there.

Senator Burdick. As far as work is concerned, we have been work-

ing for 4 years on this, or is it three ?

'Sir. Brennan. Perhaps longer than that.

[The statement of Paul G. Zurkowski in full follows :]

Testimony of Paul G. Zurkowski. President and Executive Director, Infor-

mation Industry Association

My name is Paul G. Zurkowski. I am President and Executive Director of the

Information Industry Association, 4720 Montgomery Lane. P.ethesda. IMaryiand,

2O014. (,301) 6r)'l-4ir>0. I am the tirst Executive Director of the Association tliat

is now little more than four years old. It has over BO memher firms engaged in

a wide variety of commercial information activities. A list of members is at-

tached. Immediately ju-ior to this emiiloyment. I served for about tive years as

1( tiislative assistant to Congressman P.ob Kastenmeier, of Wisconsin.

Mv involvement with the information industry tl(t\vs directly from that serv-

ice with Mr. Kastenmeier during the years the Revision Bill was under consid-

eration in the House. ^My personal interest has always been in the communication
of information—documented ideas. Service on Mr. Kastenmeier's staff served to

educate me -ihout the important role copyright jilays as llic basic funding mech-
anism by which the creative and business activities required to obtain dissemi-

nation of information is paid for.

Copyright is a populist monopoly: it assures access for everyone to the ideas

of tlie creative few. It enriches our lives, facilitates our life-long education, and
assures the equal availability of information. I left my happy home with Mv.

Xastenmeier because I saw the need for a funding mechanism of equal effec-

tiveness in the information technology arena. The practical day-to-day experi-
ence of the information industry in creating and marketing information through
the application of computers, microfilm and other technologies, new and old,

alone or in combination, is that copyright is as valid for this indr.stry as it is

for industries which market information as books or journals. Perhaps even
more so.

The basic function of this industry is in many respects the other side of the

coin of traditional publishing. It is rooted in the abundance of information
available to everyone in every discipline. As a general proposition it can be
said that information companies identify particular information headaches of

very specialized groujts of people and seek to pre-process the information of

interest to that group in such a way as to facilitate its use.

Another way of describing the mission of the indu.stry is to use the word
RrTrranre.
The activities of member firms include, but are not limited to, the following:
(1) Topical puhlications—providing up-to-date information on all facets of a

given special interest area, including law, regulations and/or tariffs topically

arranged and cross referenced for easy access ;
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(2) Current awareness publications, such as indexes, collected tables of con-

tents, abstracts, citation lists, reports on pending legislation, etc.
;

(3) Catalogs, including mail-order catalogs, parts lists, price lists, and tables of

interchangeable parts ;

(4) Directories, including those clasified by activity, address, etc.;

(5) Encyclopedias, directories, thesauri, finding lists and references, aids;

(6) Files searches, including computer searches of machine-readable files at

the computer site or by remote access terminals ;

(7) Standing order services ranging from computer search of current publi-

cations thi-ough news clipping services offering delivery of information on

specific interest profile topics ;

( 8 ) Manuals for operation and repair of equipment ;

(9) Serial reports, such as court decisions, board rulings, financial reports;

(10) Periodic publication of related material, such as journals in hard copj
or microform, and voice recordings of talks on related topics ;

(11) Face-to-face meetings, such as symposia, conferences and conventions;

(12) Exhibits and demonstrations for educational, promotional or merchaU'

dising i)urposes ;
and

( 18) Tours of plants, facilities, monuments, museums, etc.

Although a variety of communications media are employed, all the above
activities have in common the anticipation of the need for and the preprocessing
of relevant information. They all involve the expenditure of time, money, and
human effort in organizing information materials to meet anticipated needs.

They all have a common objective—that of producing economically competitive
information products relevant to the addressee's interest, regardless of the media
involved.

Many member activities relate to the preparation of what could be classed

as "library materials"—materials in printed form for industrial, institutional,

agency, business, shop, academic or personal collections. Others reorganize
related reference materials for better access. Such products and services require

frequent re-organization and amendment to keep them current. Efforts to keep
files up-to-date are currently duplicated and re-dujilicated in industrial, insti-

tutional and personal reference collections. Technologies for economical, rapid,
remote access to centrally up-dated information files reduce the need to main-
tain separatelocal files. It also reduces the number of copies needed for local files.

Costs other than communications charges are involved. The development of such

technologies have wide application to society's information problems.
Our basic purpose for appearing here today is to underscore the significance

of copyright and to emphasize the need to maintain the integrity of copyright
as a funding mechanism for this process. Private risk capital will be applied
to this process, and society will have the benefit of continuing advances in the

application of these varied technologies, only so long as the investors in this

process have a reasonable expectation of receiving a reasonable return on their

investment. The only alternative to the investment of private risk capital and
the reliance on competition in the marketplace, not only the commercial market-

place, but the marketplace of ideas, is the reliance on the investment of state

capital, and its attendant iireemption of areas open to competition
Since the Information Industry Association did not exist at the time of

the 1967 House Passage and Senate Hearings, we have not previously participated
in the revision hearings process. We are, in effect, a new face and one which may
not be readily recognized. "We feel therefore it is important for us to provide
you with detailed information about the activities of the industry.
Information companies create information, refine information, organize in-

formation, develop access tools for getting at information. All of these activities

add value to information. They make it easier for you to find the information

you want. By preparing the tools for you to' do this effectively and efficiently

they save you time and money. The information industiy in authoring these

products substitutes the "sweat of its brow" for yours.
The whole information industry process is itself comparable to an individual

author's efforts in creating a work. By taking an "exploded" view of the work
of infonnation industry company you can see how the efforts it makes relates

to the creative efforts of an author.
The steps involved in creating and marketing an information product :

(1) Start with the user. Identify his information problem or need. Spend
time with him in his work environment to identify how he uses information,
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where he is when he needs information, whether he has an immediate need or

a need than can be filled subsequently in time.

(2) Gather information from a wide variety of sources and experiences.
(3) Review it, analyze it, organize it, eliminate irrelevancies.

(4) Design a formula for putting it into machine readable form.

(5) Process it into a machine readable form
(6) Design a formula for manipulating the information within the machine

to produce the specifically desired end product.
(7) Develop the graphic arts embodiment of that end product, and in other

respects design and produce a "human-useable" product.
(8) Educate users to the advantages of the product and in other ways market

the product to the group of users for whom the product is designed and developed.
Several points emerge from that list :

(a) Each of these steps, starting with the time spent identifying user needs
and continuing through each step of the process to the delivery of the product
to the user, is complex and costly.

(b) Many of the products of such efforts qualify for copyright protection
as works of authorship.

(c) By virtue of their special design and highly refined specialized markets,
they are extremely sensitive to any attrition in the size of their expected market
whether through photocopying or other replication methods for by-passing copy-
right protection. The economic viability of such products, whether they are to be
created at all, depends pretty much on each user paying his fair share of the

fully amortized cost of creating and delivering the product.

SINGLE COPY LIBRARY PHOTOCOPYING

Before addressing ourselves to the question of the single-copy exemption sought
by the libraries, let me state at the outset that the information industry and
libraries have many things in common. We are part of the same piece of cloth.

Both groups are essentially populist in outlook. We seek to make information as
widely available as possible. A major distinction Isetween us is our cost-account-

ing methods. The industry must operate on a fully allocated cost-accounting basis
whereas libraries can and do evaluate services on an incremental cost basis.

The information industry itself represents an attempt by some far-sighted
members of the publishing community augmented by people who come at this
field from the information technology side to restructure the publishing business
to accommodate its skills, and resources to the imperatives of information
technologies.
The library conununity, likewise, is undergoing a major restructuring. Inter-

library cooperation, the "mother" library concept, the emergence of some forms of

charges for "inter-library" loans and for special research projects are illustra-

tions of ways in which the library community is being restructured to accom-
modate itself to the fact, costs, and advantages of information technologies. A
Presidential Commission on Libraries and Information Science only recently has
been established to provide assistance and national perspective to this effort. This

restructuring process has been accelerated and aggravated by the serious funding
problems facing the library community. We have high regard for the eff"orts

libraries have made and are continuing to make. We also feel libraries have an
even greater future as community information centers with immense implications
for the educational and cultural as well as economic well-being of us all.

We empathize with the library community and recognize and respect the deeply
held motivations which give rise to its request for this single copy exemption. We
must, however, oppose the amendment.

Such an exemption would put libraries in the reprint business in direct com-
petition with the information industry. It would give the library an unfair ad-

vantage to market reprint materials from its holdings. (Whether it sold these

materials or gave them away free, or for the cost of the copying the result would
be the same.) It would ironically enable libraries to do so with the products of

publishers and information conipanies without the ultimate users pacing a ^'air

share of the costs of the creation and distrilnition of the information. "What looks

desirable on an incremental cost analysis to libraries multiplied nationally is a

disaster on a fully allocated cost basis for the industry. Such a free information
source would lead to more limited circulation of much higher priced products.
The paying user will be required in this way to subsidize the non-paying user.

Would there be any basis for a micropublisher to create and market a complete
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collection of materials in microfilm if a "mother" library could freely copy indi-
vidual pieces of the collection for its users or the users of its subsidiary
libraries?
How would special report information companies which create specialized

studies for 75 to 100 customers or less stay in business if some or all of these cus-
tomers could go to a library and obtain individual copies free of copyright?
How does the information company which authors a machine readable data

base market its product when libraries would be able to market access to the
same data base free of copyright? A search of such a data base provides a print-
out of single articles within the proposed library photocopying language, yet that
is in most cases the only way a product of the data base will be generated and
used inside or out of a library.
Based on our experience we urge that the library exemption contained in Sec-

tion 108 be limited to archival copying only. Any additional exemption directly
undermines the integrity of the copyright concept and denies the basic principle
behind copyright that science and the useful arts will be benefited by providing
the author a limited monopoly by which to market the product of his creativity.
The library amendment, honoring only the copyright claims of the producers of
motion pictures, subjects to the single copy exemption all other categories of
infoi-mation products, whether they be sound recordings, machine readable files

or microfilm, in addition to inkprint products such as books and journals. One
might just as easily abolish copyright altogether.

Copyright has been the mechanism by which libraries and their suppliers have
established working relations. Before you decide to abolish this element in the

relationship between libraries and their suppliers, and that is what you would do
if you enacted the language sought by libraries, we recommend you defer this

language to the Title II National Commission on New Technological Uses of Copy-
righted Works.
The library single copy exemption does impact directly on new technological

uses of copyrighted works, and adopting the amendment would deprive the Com-
mission of the benefit of continued efforts to develop sound funding mechanisms
through the day-to-day interaction in the real world of suppliers and libra riPs;. To
the information Industry, libraries are established distribution nodes in a na-
tional information distribution network serving users. This network has been
established working within the framework of copyright and, until it can be shown
a better way exists, the basis for that working relationship should be maintained.
We respectfully urge that you defer action on the amendment pending the

results of the studv of the National Commission to be established by Title II of
this bill.

PROPOSED EDUCATION EXEMPTION

We oppose this amendment on economic and technical grounds.
We have a high regard for the educational community as well as the library

community. We do, however, have to object to the proposal since it would
not only adversely effect the industry but it would have a pervasive effect on many
others and on the development of the information service structure of the United
States as a whole.

Economically, it would—
(a) Exempt input from copyright protection.

(b) Raise pressures to stretch the Fair Use exemption to cover "small"

output.
(c) Put no limit on what could be put into an education computer.
(d) Create unintended and unfair competition for information industry.

(e) Ignore and undermine the business practice of licensing use.

(f ) Restructure information services so as to eliminate stimulas and crea-

tive force of risk capital and competition.
(a) By implication this amendment acknowledges that to input copyrighted

materials into a computer system is an infringement.
The amendment, by exempting input, would strip the author of control over

his documented ideas. Without input infringement protection not only can his

ideas be used, but they can be re-documented and distorted as to source, meaning
and context.
A search of a data base may produce the fact that there is nothing in the file

to print out. That, of itself, is often of great value. That is one of the purposes
of investing in the creation of a comprehensive data base. Information that no
one has done what you want to do has value. The amendment denies this and
would destroy the economic value of that aspect of the author's work.



274

To search a data base is to "use"' the whole file, not just the answer you find.

This search capability is a value the amendment denies as well.

(b) The small printouts resulting from most computer searches would by their
size alone it will be argued constitute "fair use" of the information. Having
inserted in the computer The Encyclopedia Britannica, brief extracts could be

priiited out. Notwithstanding the fact that that is the only way to use encyclo-
pedia information, many would seek to treat it as fair use. Since there is no
provision for any payment system in the proposal, this apparently is the intended
result.

(c) Under the language of the proposal "entire works" of any kind could be

reproduced for machine processing.
Tlie Reader's Guide to Periodical Literature, for example, could be keypunched

and installed in a computer system. Encyclopedias and all the other products of
the information and publishing industry would be equally exposed to such treat-

ment. Without anything but "fair use" limits on copying and use (how do you
apply fair use to the use of a whole file in making a computer search?) and with

complete freedom to put entire works into a computer the protection offered by
copyright would be minimal.

(d) The result would be the creation of unfair competition for the information

industry. Does the educational activity have an iron-willed discipline and a

policing procedure by which to assure that its computer information service
serves only bonafide students? Many universities now engage in the marketing
of information, not only in their city and state, but across the nation. They 'do

so from a tax exempt haven and often witliout fully allocating to each user the

costs of creating and delivering the information. This amendment would create

great pressure to market machine readable versions in competition with inkprint
and other privately published media. An Association of Scientific Information
Dissemination Centers has been created to facilitate the growth of these
activities.

(e) In practice few, if any, data bases are marketed exclusively through the
author's computer facility. Copyright at input merely provides the author a basis

for a licensing agreement by which the users of other computer facilities gain
access to his documented ideas. Tlie user is protected in that the integrity of the
information and its documentation ai'e subject to continuing contractual relations.

This licensing process facilitates the widest possible sharing in the cost of creat-

ing these services. The amendment would not only free a large segment of users
from paying its fair share of these costs, but it would also encourage education
to engage in the economic replication of already existing and privately funded
capabilities.

(f) Competition in the information marketplace in an age of information
abundance is essential to competition in the marketplace of ideas. The stress on
exemptions would have the effect of eliminating competition in many areas be-

cause the basis for private creation and investment, a minimal proprietory posi-

tion, would be eliminated for many. The result would be a diminished, ratlh'er

than enhanced, competitive climate in the marketplace of ideas. The information
service structure of the U.S. would have to rely primarily on education and gov-
ernment capital resources for its development. The elimination of risk capital
in this effort would seriously retard development in this area in the U.S.

On technical grounds the amendment would—
(a) expand its intended objectives by virtue of the proliferation of non-

profit uses today.
(b) conflict with the intended purposes of Section 117.

(c) provide only for a method of recording "retrieval" and no for requiring
its use, nor for recording "use" itself as distinguished from "retrieval".

(d) make rules otherwise applicable, presumably including "fair use"
and the library single copy exemption.

(e) preempt m.uch of the work of the National Commission on New Tech-
nological Uses of Copyrighted Works.

(a) The proliferation of non-profit uses, particularly in information, today are

legend. Government funding of research in information systems work, for exam-
ple, is essentially limited to grants to non-profit organizations. This has led to the

development of a whole generation of organizations performing this research on a

non-profit basis. Separate non-profit groups have grown up to do similar research
in education. Public Interest law firms are incorporated in many cases on a non-

profit basis. We raise these questions not to challenge the purposes of these

groups but to suggest that the amendment is unduly broad as drafted and would
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serve, if enacted, to stimulate even further the development of subsidy-based
activities.

(b) Tlie amendment conflicts with the purpose of Section 117 to maintain the

status quo in the law vis a vis copyright at input. The significance of sucli a

development can be seen clearly through a reading of a paper by foi-mer Regis-
ter of Copyrights, George O. Cary, presented at the 1972 meeting of the Ameri-
can Society for Information Science. It appears at pages 1G9-174 in The Proceed-

ings of the ASIS Annual Meeting, Vol. 9, 1972, ASIS, Washington, D.C. We com-
mend it to the attention of the Committee and the Congress.

(c) A method of recording retrieval, as pi'ovided for in the amendment, does not

require that it be used any more than the seat belt statutes do. Furthermore,
retrieval, as noted al)ove, is not a complete measure of the uses made of a copy-
righted work in computer form.

(d) The reference to other rules applicable under law apparently refers to

"fair use" rules. How reasonable that is for modern information products where
the ultimate users should each pay their fair share of the costs is a matter that
has not been fully developed and one on which this industry has not yet formu-
lated a position. It is a matter which should be referred to the National
Conunission
Furthermore, when it is contemplated that this proposal would be coupled

with the library single-copy exemption, there appears to be no copyright pro-
tection left.

(e) The proposal if adopted would preempt not only much of the work of the
National Commission, but it would also deprive it of the benefit of day-to-day
experience developed as suppliers and users seek to work out within existing
copyright concepts workable relations for the dissemination of information
through these technologies.
This exemption is, in effect, based on the assumption that enough is known

today about the effect of the technologies on copyright and the dissemination of

copyrighted materials. It may very well be true that this committee could, if it

assigned this matter top priority, come to an appropriate determination based on
what is known today. That record has not been established here today or in

previous hearings. As in other copyright areas, legislation can be based on an
extended record of practices developed between conflicting interests. What you
are asked to do by this amendment is to enact into law the position of one of the
parties and to ignore the practices and positions of the others. We feel it is prema-
ture to decide now upon such a major innovation in American Copyright law and
that the amendments, both the Library Single-Copy amendment and the Educa-
tion Exemption should be referred to the Title II National Commission.
As we have argued with the Library exemption, the ediication exemption in

the clearest language is subject matter clearly within the jurisdiction of the
National Commission. We respectfully urge that the Commission be established
and assigned the fact-gathering function essential to sound legislation. As we
have earlier stated, we are ready and willing to be of assistance in working with
the Commission in this major undertaking.

CONCLUSION

We wish to draw the Committees attention to the significance of these two
amendments in an international sense. What protection U.S. Law provides infor-
mation will have an eifect on how the information products of our technology-
based system are treated abroad. Some of our members derive as much as 50%
of their revenues from foreign sales, from foreign users seeking to acquire infor-
mation about the many aspects of the operations of our technologies, etc. The
USSR, only recently having joined the Universal Copyright Convention, has
also adopted a provision of its copyriglit law to provide for copyriglit-free repro-
duction of printed works for "non-profit scientific, dadactic and educational pur-
poses." Information companies will have little to debate in seeking to receive fair
compensation from foreign users for their services if U.S. Law embodies similar
provisions.
The domestic effect of the amendments we have described obviously have

far-reaching implications internationally, particularly since the U.S. is not only
a major producer of copyrighted materials, but it is also a world leader in the
development of information technology applications to their distril)ution. The
U.S. must carefully consider major innovations in applying copyright rules to
these new media.
We thank you for this opportunity to share our views with you.
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COEPOBATE MEMBHaiS

ABC/CLIO, Inc., Santa Barbara, Calif., Richard Abel and Co., Portland, Oreg. ;

Academic Press, Inc., New York, N.Y. ; Aspen Systems Corp., Rockville, Md. ;

Auerbacb Publications Inc., Philadelphia, Pa., Bell & Howell, Wooster, Ohio;
Chase Manhattan Corp., New York, N.Y. ; Cordura, Los Angeles, Calif. ; Congres-
sional Information Service, Washington, D.C. ; Data Courier, Inc., Louisville,

Ky. ;
Data Flow Systems, Inc., Bethesda, Md. ; Data Search Co., Des Plains, 111. ;

Dun & Bradstreet, New York, N.Y.
; Encyclopedia Britannica Education Corp.,

AVashingtou, D.C. ; Environment Information Center, Inc., and Frost & Sullivan,
New York, N.Y. ;

Greenwood Press, a Division of Williamhouse-Regency, Inc., Westport, Conn. ;

Herner & Co., Washington, D.C. ; Information Clearing House, New York, N.Y. ;

Information Design, Inc., Menlo Park, Calif. ; Information Handling Services,

Euglewood, Colo. ; International Data Corp., Newtouville, Mass. ; International

Development Center, Kensington, Md. ; Institute for Scientific Information, Phil-

adelphia, Pa. ; Leasco Infoi-mation Co., Silver Spring, Md. ; Leasco Systems &
Research Co., Bethesda, Md. ; Lockheed Missiles & Space Co., Palo Alto, Calif. ;

McGraw Hill, Inc., and Macmillan Information Corp., New York, N.Y.
;
Micro-

forms Intern'l Marketing Corp., Elmsford, N.Y.
; Monitor, Inc./Congressional

Monitor, and National Congressional Analysis Corp., Washington, D.C.

Jeffrey Norton Publishers, Inc., and New York Times, New York, N.Y. ; Phar-
maco-Medical Documentation, Inc., Chatham, N.J. ; Plenum Publishing Corp.,
New York, N.Y. ; Predicasts, Inc., Cleveland, Ohio ; Readex Microprint Corp.,
New York, N.Y.

;
Reesai'ch Publications, Inc., New Haven, Conn.

; Time, Inc.,

New York, N.Y. ; U.S. Historical Documents Inst.. Inc., Washington, D.C. ;
John

Wiley & Sons. Inc.. and Garwood R. Wolff & Co., New York, N.Y. ; World Meeting
Information Center, Inc., Chestnut Hill, Mass. ; and Xerox Corporation, Stanford,
Conn.

FOEEIQN ASSOCIATE MEMBERS (NON-VOTING)

Almqvist & WikselL Uppsala, Sweden ;
Arrow International, and Fuji Corpora-

tion. Tokyo, Japan ; Information Retrieval, Ltd., London, England ; Opidan Sci-

ences, Inc., Toronto, Canada ; Orba Information, Ltd., Montreal Canada ; Over-
seas Data Service, Tokyo, Japan ; Thomson Data, Ltd., London, England, and
U.S. Asiatic Company, Ltd., Tokyo, Japan.

ASSOCIATE MEMBEES (NON-VOTING)

Composition Technology, Inc., Cambridge, Mass. ; Inforonics, Inc., Maynard,
Mass. ; IBM, Armonk, N.Y. ; Multiprint, Inc., New York, N.Y. ; Publicate, Inc.,

Washington, D.C. ; Publishers Development Corp., New York, N.Y. ; and Rocappi,
Inc., Pennsauken, N.J.

Senator Bttrdick. Thank you. We are recessed nntil 10 tomorrow.

[Whereupon, at 4:30 p.m., the subcommittee recessed to reconvene
at 10 o'clock a.m. Wednesday, Augiist 1, 1973.]
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WEDNESDAY, AUGUST 1, 1973

U.S. Senate,
Subcommittee on Patents, Tradejiarks, and Copyrights

OF the Committee on the Judiciary

Washington^ D.G.

The committee met, pursuant to recess, at 10 a.m., in room 1114,
Dirksen Senate Office Building, Senator John L. McClellan, presiding.

Present: Senators McClellan [presiding], Burdick, and Fong.
Also present : Thomas C. Brennan, chief counsel.

Senator McClellan. The committee will resume hearings this morn-

ing under the same general guidelines and procedures that we observed

yesterday. I think everj^one is familiar with them.
"^Vho is our first witness this morning ?

Mr. Brennan. Mr. Chairman, the committee this morning will con-
sider the cable television royalty schedule, and the first witnesses ap-
pear on behalf of the Motion Picture Association.
Mr. Valenti, will you identify yourself and your associates for the

record i

Mr. Valenti. Mr. Chairman, I am Jack Valenti. I am president of
the Motion Picture Association, and with me is Mr. Gerald Meyer of
the Nizer law firm of New York who is counsel for the committee

;
to

my left is Herbert Stern, of MCA, vice president, who is a member of
our committee

;
Mr. Gei'ald Meyer, counsel and to my far left is Mr.

Chester Migdin, who will speak brieflj^
later.

I also have members of our committee in the rear, including Mr.
Arthur Schiner, who is associate to Mr. Hadl, attorneys here in Wash-
ington, as well as member of our committee and Dr. Robert Crandall,
associate professor of economics at MIT and Mr. Lionel Fray, our
consultant of the economic consultants, Temple, Barker & Sloane, Inc.

Senator McClellan. Very well. Jack. Do you have a prepared state-

ment ?

Mr. Valenti. Mr. Chairman, we have a statement
;
I have some notes

that I'm going to speak from.
Senator McClellan. Do 3^011 wish to have this printed in the record ?

Mr. Valenti. Yes, sir.

Senator McClellan. All of it printed in the record ?

]Mr. Valenti. Yes, sir.

Senator McClellan. Very well, it will be received and it may be

printed in the record in full.

You may proceed.
(277)
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STATEMENT OF JACK VALENTI, PRESIDENT, MOTION PICTURE
ASSOCIATION OF AMERICA, INC., AND CHESTER MIGDEN, ON
BEHALF OF FILM UNIONS AND GUILDS ACCOMPANIED BY;
GERALD MEYER, COUNSEL; LIONEL FRAY; CONSULTANT: ROB-

ERT W. CRANDALL; AND DAVID HOROWITZ

Mr. Valenti. Mr. Chairman, my time is obviously very brief. We
have a total of 20 minutes, and. that's onh' a fragment of time, and I

am going to get on M'ith this. I will begin at the very beginning.
As you know, in 1971, in order to hasten the passage of the copy-

right legislation, negotiations were begun at that time between the

broadcasters, copyright owners and cable systems. Those meetings,
as you know, were s]3onsored by Chairman Burcli of the FCC and Dr.
Whitehead of the Office of Telecommunications Policy at the White
House.

In November of 1971, the now famous consensus agreement was

signed by all three groups. There were compromises made in those
three positions, jNlr, Chairman; each side gave up something in order
to reach an agreement in wliat we thought was an absolutely essential

agreement before copyright legislation could speedily pass the

Congress.
As a result of this agreement, most distant signal carriage restric-

tions were lifted. Cable systems were permitted to import programs
from distant cities. The freeze was oif and expansion of cable had
begun.
NoM% all pai'ties to this agreement pledged themselves to support the

concept of a s[)eedy passage of the legislation, and also the concept
of an arbitration tiibunal that would be put in the bill if the parties
could not agree on a private schedule of fees.

Xow let me read to you the specific paragraph in the consensus agree-
ment which nails down and fastens down this kind of support that
all three parties gave. "Unless a schedule of fees covering the coiu-

pulsoi'Y licenses or some other payment mechanism can be agreed
upon lietween the copyright owners and the CATV owners in time
for inclusion in the new copyright statute, the legislation M'ould

simply provide for compulsory arbitration failing private agreement
on copyright fees."

Shortly after the consensus agreement was signed, Chainnan Burch
wrote Senator McClellan and said : "We believe that the adoption of
the consensus agreement will markedly serve the ]Dublic interests."

On the 31st of January, Senator McClellan replied to Chairmnn
Burch, and I would like to quote from that letter, because I think it is

important in this aspect of the arbitration tribunal. Senator IMcClel-
lan to Chairman Burch; "As I have stated in several reports to the
Senate in recejit years, the CATV question is the only significant ob-
stacle to final action by the CongTess on a copyright bill. I urged the

parties to negotiate in good faith to determine if they could reach

agreement on both the communications and copyright aspects of the

CATV question. I commend the parties for the efforts they have made,
and believe that the agreement that has been reached is in the public
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interest and reflects a reasonable compromise of the positions of the

various parties."*
Xow, shortly tliereafter, John Gwin who was the Chairman of the

Board of NCTA communicated with the Committee of Copyright
Owners and asked our support in implementation of all the provisions
of the consensus agreement and particularly the support of copyright
owners in opposing any reconsideration of the FCC's report and
order's unfreezing the carriage of distant signals.

Now, we agreed to that and we agreed to it for a very special reason
wliich we reported to Chairman Burch. We told Chairman Burch, we
told the Cliairman that since all parties had agreed to support the con-

sensus agreement, and in view of the exchange of letters between Chair-
man McClellan and Chairman Burch, the copyright owners were sat-

isfied that the legislation implementing the consensus agreement would

go forward and that all parties would support the consensus agree-
ment and redeem their pledges of support for that provision which
calls for the arbitration tribunal.

Therefore, the copj^right owners said, we have no objection and we
will not oppose the unfreezing order put out by the FCC.
Now these rules went into effect, as you well know, on March 31,

1972.

Thus the copyright owners received no benefits in the consensus

agreement and the cable systems received all that they had bar-

gained for. Negotiations began immediately, Mr. Chairman, as the

consensus agreement ordered, if we could find a private agreement
on a fee schedule that we could present to you for inclusion in the

bill.

Now, the consensus agreement ordered this, and both sides sat down
to talk, but it became very clear that once the unfreezing systems

* [Editor's note: A letter from Chairman John L. JMcCIellan to Chairman Dean Burch,
dated May 5, 1972 follows:]

JNIay 5, 1972.

Hon. Dean Burch,
Chairman, Federal Communications Commission,
Washington, D.C.

Dear Mr. Chairman : I have been informed of the decision rendered on

May 2nd by the United States District Court for the Soutliern District of New
York in the copyright infringement case of Columbia Broadcasting Systems, Inc.

V. TelePrompTer Corp. liolding tliat the retransmission of broadcast signals

by cable systems does not constitute a performance of a copyrighted work and
consequently does not violate the copyright statutes.

In view of this development, it may be useful for me to restate ray view—
and I believe that of all the members of the .Senate Subcommittee on Patents,
Trademarks and Copyrights—that cable television systems should be subject
to the copyright law and that generally such systems should pay reasonable

copyright royalties. It remains my intention to seek the enactment of the legis-

lation for general revision of the copyright law at the earliest feasible date.

The Subcommittee after careful review and study over an extended period of

time, approved what is now Section 111 of S. 644 which contains an initial

schedule of royalty rates, provides for the creation of a Copyright Royalty
Tribunal to review and ad.iust royalty rates at periodic intervals, and establishes

procedures for the collection and distribution of the royalty payments. It is m.v

considered judgment that these provisions of Section 111 are eminently fair and
reasonable and must be a part of any new copyright law.
With kind personal regards, I am

Sincerely,
John L. McClellan,

Chairman.
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noticeably changed and noticeably stiffened. In more than 60 hours of

exhausting and tormenting negotiations, it became very clear there

would be no agreement reached. Deadlines were continually length-
ened and it finally became very plain to us that cable systems had no
intention of budging off the fee schedule which was put in the bill.

They had determined that that was where they were going to make a

stand, and they did.

Now, we find ourselves, Mr. Chairman, in a difficult position. We
pledged our support to the consensus agreement, we gave our word,
and we redeemed it. Cable systems got everything that was in that

consensus agreement, but the key element, the key element that the

copyright owners believed that would be honored was, in fact, not

honored at all.

Now I could spend more time, but in the interest of time, I want to

go on to what I consider to be another key point, Mr. Chairman, which
is the inadequacy

Senator McClellan. The what ?

Mr. Valenti. The inadequacy of the fee schedule. I want to cite to

you two crucial points
—at least to perhaps our biased eyes

—but I

hope that an unbiased observer would feel the same way. We believe

this fee schedule is neither adequate nor appropriate, now let me tell

you why.
Point No. 1, we are not aware of any economic evidence of any kind

that corroborates the fee schedule which is in S. 1361. To our laiowl-

edge, there has been no factfinding efi'orts of any find which preceded
the insertion of that fee schedule in S. 1361. There is no kinship in

these fees, in our judgment, sir, to the reasonable value of the copy-
righted programs that we produce and go out on the air and whether
or not these fees would reasonably compensate copyright owners for

the expected loss of value in their programs. That is point No. 1.

Point No. 2, the complexity, the elaborate material, the tormenting
detail that exists in setting a fee schedule, is enormous. It has been our
conviction—in 20 minutes, I camiot even begin to make a compre-
hensive statement to you ;

I am not e^'en sure it could be done in 20
hours. But the exammation of a fair and reasonable fee schedule sim-

ply demands the full-time scrutiny of a body of experts.
That has been our contention, sir, and even if the fee schedules were

higher, they would still be artificially based, without a solid base of
facts or without a sturdy rostrum of research, and that is also our
contention.

Now what we are advocating, Mr. Chairman, are fees that are just
and reasonable; that is all. We believe that you cannot have just and
reasonable fees unless you have a careful examination of all the under-

girding facts on which you build your edifice of a fee schedule.

Now, there are many areas, sir, that we have not even be^m to talk

about. I want to bring to this subcommittee some of these variables
;

the location of the system ;
the number of signals it carries

;
the value

of programs carried by the system ;
the size of the system ;

the penetra-
tion of its franchised areas; saturation of the television market in

which it operates ;
the age and stage of development of the system ; in-

vestments necessary to construct the facility; amortization of its capi-
tal investment; allocation of the investment in its plant to retransmis-

sion of broadcasts as contrasted and distinguished from other activi-
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ties, and literally dozens of other variables that are inherent in the

study of a fee schedule. I submit, sir, that this forum, fair and thought-
ful as it is, is not equipped to deal with this mountainous task. It is

just too much; it demands too much of busy Senators who have other
duties.

That is why the arbitration tribunal was agreed upon in the first

place in the consensus agreement. That is why it is indispensable, at

the very outset, to set the standards, the procedures, and the pains-
taking attention to detail that this kind of fee setting deserves.

Now I also believe, and my colleagues believe that the arbitration
tribunal is fair because it is beholden to neither side. I would not for
one moment tell you that both NCTA and our groups are totally objec-
tive

;
of course we're not

;
we each have an ax to grind. Therefore, while

I do believe the Senate is objective, I am saying that the Senate does
not have the time—^nor the House—to deal with this. Therefore, I

would like to go to an objective body with the time to consider the
detail.

When one looks at this bill, Mr. Chairman, they say, my goodness,
at first blush, the large systems are going to pay a royalty fee or copy-
right fee of 5 percent. That is not true. This is a progressive rate

schedule from 1 to 5 percent based on different levels of income in

which the 1, 2, 3, 4, and 5 percent apply to these different levels.

That means, Mr. Chairman, overall this fee schedule yields an effec-

tive rate of 1.9 percent, and from this modest sum all—repeat all—
copyright owners, film producers, broadcasters, music composers, all

must share in that modest sum.
To put these figures in the proper perspective, let's see what they

mean. The FCC published some data which is very pertinent. They
pointed out in the year 1971, the individual television stations in this

Nation paid $179 million in the year 1971 for the licensing of non-
network copyrighted material, $179 million. Now, if the fee schedule
in S. 1361 had been in effect, in that same year cable systems would
have paid for that same material $7.6 million.

Now by whatever standards or what measures you choose to lay
down, we think that is grossly inadequate in a return.

Now the cable systems are economically viable and able to pay
larger fees, surely larger than is in S. 1361, beyond any doubt as
far as we are concerned. We have gone to the expense of commission-

ing a study by two distinguished economists, Mr. Fray of Tem.ple,
Barker and Sloane, Inc., and Dr. Crandall, associate professor of
economics at MIT, to study, to find out the capability of calile systems
today to pay fees tomorrow. I think this study graphically illu-

minates the fact that cable systems, even after deducting the 15 per-
cent return on investment which any bank would be pleased to loan

money on, I am sure, even on the deduction of the 15 percent royalty,
there are considerable funds available to pay a higher fee, much
higher than S. 1361.

Now, I don't have time, Mr. Chairman
Senator McClfxi^ax. Is that study in the material ?

Mr. Valenti. Yes, sir
;
it is in the brown cover.

I am hopeful, Mr. Chairman, because, if I may say a word within
the timeframe that I have, I am not sure—I do not have time to dis-

cuss this
;
I am hopeful that you might see fit, sir, to ask some ques-
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tions, pertinent questions about this study to bring out the source data
and how it was developed and what it means.

Senator McClellan. Well, I have not seen this study, and I did not
have the opportunity to review it, but I am saying
Mr. Valenti. I cannot argue with you on that pomt.
Senator McClellan. I'm saying to you, and all of you, I do not

necessarily mean for this to be final, but in order to get the thing in

motion again, we set these days, to give everybody a chance to present
their views and as you know, of course, you have the right to submit
rebuttal statements and whatever you want to. We are going to try
to make a complete record.

But as you indicate, this seems to be a very, very complicated
—and

in fact, we know it is complicated
—and we want again to bring the

record up to date. That is what we are tr3dng to do.

Now, if we did not limit it, limit the time to some extent, it would

go on here for months and months. I am sure, when we get this record,
we will try to have it reviewed and we may fill in some gaps, of course,
if we need to.

Have you finished ?

Mr. Valenti. I have just about 2 or 3 minutes to go, ]Mr. Chairman.
Senator McClellan. Go ahead. I will ask you a question or two after

you have finished.

Mr. Valenti. I was just going to say, we do not have time to present
the study, but as you point out, it is in the record there, and I hope
the committee will have a cliance to examine it, and we might have a

chance to expand on it some other time.

But, let me make a few concluding remarks.
One is that the overwhelming argument in favor of an arbitration

tribunal is simply this, Mr. Chairman. You ask two questions : is it

right and fair that a fee schedule should be set after an examination
has been made of all the evidence, all the facts have been weighed in,

all the variables have been tested and scrutinized; or is it right and
fair that a fee schedule should be set artificially unaccompanied by
facts or data whose numbers and arithmetic were plucked out of the
air with no claims to study or to any factfinding procedure ?

Well, the answer to those questions is quite obvious; that is why it

makes good sense. And I wish I had more time, as I say, to discuss it.

I will make my final comment.
'\^nien this bill was first introduced by Senator McClellan, the Sen-

ator indicated that the cable television provisions in the bill would have
to be T-eexamined in the light of evidence since December 1969.

I would like to respectfully submit to you, sir, that we have some

suggestions for changes which the copyright owners consider essential,
and there are four or five and I will go quickly through them.
The first is that the grant of compulsory license to cable systems

with appropriate limitations on its scope be made. In our detailed

statement to the committee, we have told you what we mean by this.

The consensus agreement provides, Mr. Chairman, that the compul-
sory license shall be limited to "those distant signals defined and
authorized under the FCC's initial package," of course with the local

and grandfathered signals additionally. The retransmission by a cable

svstcm of distant signals beyond the com.pulsory license should be sub-

ject to full copyright protection. Further, as provided for in the con-



283

sensus agreement, the FCC would not ''be able to limit the scope of

exclusivity agreements as aj^plied to such signals beyond the limits np-
plical)le to over-the-air showings."
That is suggestion No. 1.

Suggestion 2 is a \evy important one, sir. We believe that the basis
for the computation of fees should be spelled out. The statute should

provide that in readjusting the fees, the tribunal should have broad
powers to set and adjust the fees both with respect to the manner and
.method with which it is to be computed and the base on which the
fees are to be assessed.

Tlie third point, the language in the bill should be changed to pro-
vide that the arbitration tril)unal shall make determinations concern-

ing the adjustment of the copyright royalty fees as spelled out by sec-

tion 111 so as to assure that such fees are just and reasonable. What this
section says now is that such fees shall continue to be reasonable.

Vrell, if we're going to have S. 1861 as it is, then this must be that
the fees must be adjusted reasonably, not to continue, because at this

point we do not believe that they are reasonable.
No. 4, we need a clearer definition of what is a cable system ;

and
5, we need a reexamination of the overly broad governmental and non-

proht organization exemption.
Now, Mr. Chairman, I have taken about 16 minutes; and I would

like to, in the remaining 4 minutes that is on our allotted time, I would
like to have speak to you briefly a gentleman who represents the Screen
Actors Guild, Mr. Chet Migden, who is executive secretary of the
Screen Actors Guild. He also represents the LA., which is the craft

unions; and we are speaking for them in California and throughout
the continental Ignited States, and unoiRcially representing the Writers
and Actors Guild. In short he represents the labor and technician and
craftsmen community in the film industry in the ITnited States. And
I would like to have Mr. Migden, Chet Migden of the Screen Actors
Guild.

Senator McClellan. Very well. We will be glad to hear him, but
I would ask you two or three questions.
Mr. Valenti, Yes, sir.

Senator McClellax. Have you submitted in your document here a
schedule of fees that you think proper ?

Mr. Valexti. No, sir. We have not.

Senator McClellax. Do you wish to submit to the committee a
schedule of fees that you think pro])er ?

Mr. Valexti. Mr. Chair-man. to be
Senator McClellax. Somebody is going to have to look at some pro-

posals, whether we do it or arbitrators or somebody else.

Mr. Valexti. ]Mr. Chairman, may I tell you very honestly the reason

why we did not. This has been examined, and I must say I looked on it

with some favor; but to be perfectly honest, we determined not to sub-
mit a specific fee schedule because of tlie result of our negotiations
with Cable Systems. That schedule that we would submit to you then
would become the floor or the ceiling, whichcA^er one you choose to call

it, from which new negotiations would begin.
We would be willing to submit a schedule of fees if Cable Systems

would also submit their schedule of fees. They have not moved one
jot off the 1.9 effective rate. We have made several attempts at com-
promise, and it has not gone forward.

20 -.U4—73— 19
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We are just afraid, to be honest and not try to beat n round the bush,
if we submitted a schedule that would become basis for neAv negoti-

ation, and we would constantly be pushed down. And there is no other

reason, sir, why we have not.

Senator McClellan. It looks to me like somewhere, sometime each
side is going to have to submit a proposal, either here or at the arbi-

trators. I do not see any way to avoid it, do you ?

Mr. Valexti. Excuse me, sir.

Senator McCleixax. Do you see any way ultimately to resolve it,

unless the proposals of the conflicting parties of interest be submitted
somewhere for evaluating.
Mr. Valexti. Yes, sir. I think with an arbitration panel, we would

be obligated to submit what we think is a fee we ought to have, or at

least to bring before the arbitration tribunal all the evidence showing
expected loss of our programs, fractional ization of our audience, and
l;ow the values of our programs have decreaspd. And by sul^mittiiig
this long dossier of facts and figures, we might come forward with a

fee schedule.

Senator McClellan. I agree M'ith you. that this is a very complicated
thing. I do not know all the answei-s. I do not know anyone who does
know immediately; but this has been a pending matter for quite a

long time, and I assume, or am certain that the parties of interest

would be able to sive us some sugaestions from their standpoint,

something concrete for us to look at.

Mr. Valexti. ]Mr. Chairman. I could not a<Tree with you more, hut
the realisms of the negotiating jungle tell us that we would be making
a grave strategic error, because just as surely as night follows day,
that fee schedule would become the basis for new negotiations; that
would become the ceiling; and we would be pushed down and down
and down.
And I feel like frankly, to be honest again, that we have made sev-

eral attempts at compromisinir. I think that your staff and others
have been aware of that each time we have not gotten anywhere, and
indeed, it has ended oui' position without any attempt to gloss over
it. As a matter of strateg}^, we felt like this would be wrong for us
to do that.

Senator ]\IcClellax. It seems to me if both sides take the position
that they do not want to submit anything for our consideration, for

us to evaluate, it seems to me that we are going to be left here, if we
do undertake to fix fees, just take something out of the air that appeals
to us.

And I do not think after we do that, if we are not given the assist-

ance, cooperation from those who are suggesting relief they want, if

they do not give us something concrete to base it on, I do not think

you have much justificntion for complaint.
Mr. Valexti. Mr. Chairman, responding to that, of course our con-

tention has been that we have already submitted a proposal, and in-

deed, a proposal that was agreed upon at an earlier time by the cable

systems; and that is, the insertion of the arbitration tribunal at the
outset. That is really whnt the controversy has been about.

Senator ]\IcCleli,ax. Well, that is one issue, and I am not excluding
that issue. I am going to point out though that if the committee does
undertake—I am not saying they will—but if they should undertake
to establish fees, or temporary fees until arbitrators or some board.
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proper tribunal, could make a thorough investigation about what you
suggest

—until then, it Avould be "vvell if we had some suggestions and
reasonable basis for us to evaluate it.

I am not at the moment—I am not insisting that you do it. I am
leaving it largely up to you.
Mr. Valexti. All right, INIr. Chairman.
Senator ISIcClellan. All right. We will hear your next witness.
Mr. Valexti. Mr. ]Migden
Senator McClellan. One other thing, Jack. Maybe you can be help-

ful on this.

jNIr. Valexti. Yes, sir.

Senator McClellax. We have a problem in this connection, and I
think maybe you should comment on it if you have not. I do not be-
lieve I heard 30U. You may have in your formal statement.
We have a request, only a request

—it is kind of an urgent appeal,
let's put it that way—from small cable TV systems that they be exempt,
some of them. I had a wire this morning from Louisiana.
But they are requesting

—I suppose you know that—that systems
with 3.500 subscribers, and anj'thing less than 3,500 subscribers, be

exempt.
We of the committee have not as yet looked with favor on that. Some

of them make a pretty strong appeal from the standi)oint they just
cannot aft'ord it. I would like for you to comment on that, if you v\-ill.

Mr. Valexti. Yes. I would be pleased to, Mr. Chairman. A short his-

torical backoround—in tlie sive and take of hammerin.o- out a con-
sensus agreement, one of the concessions that the copyright owners
were pleased to make in order to have an arbitration tribunal at the

outset, in return for that, one of the returns for that, we were willing
to exempt from all copyright liability, assuming the arbitration tri-

bunal went in at the outset, copyright fees from markets, from cable

systems independently owned with less than 3,500 subscribers; inde-

pendentlv owned, what we call the mom-and-pop type station.

Senator McClellax. And so there would be no objection on your
part, as I understand it.

Mr. Valexti. Assuming that the arbitrational tribunal—
Senator McClellax. In other words, if you get your point on the

other issues, you would waive that; otherwise, you do not.

Mr. Valexti. Yes, sir. That is essentially correct, jMr. Chairman.
That was part of the construction that was built into the consensus

agreement.
Senator McClellax. I know. I have been getting some wires and

communications lately from the smaller sj'stems, 3,500 and undei-; and
I think vou should speak to the point.
Mr. Valexti. Yes, sir. Did I I'espond to you all right, sir ?

Senator McClellax. Yes. But I thought you should be given the

opportunity to comment on it.

All rioht. Who is your next witness ?

Mr. Valexti. This is 'Sir. diet Migden again.
Senator ]McClellax. ]\Ir. Midgen, all right, sir.

Mr. MioDEX. Mr. Chairman. T wish to thank the committee for ac-

cording me this opportunity, and I Avill try to be brief, to appear be-

fore you. And I Avould like to thank Mr. Valenti for giving me a por-
tion of his time to do this.
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As tJiis committee is aware, the motion picture industry is an in-

dustry that directly employs thousands of people and indirectly pro-
vides the payrolls for tens of thousands more.
The skills of those responsible for the production of films ran<je

from those of the actors, writers, directors, composers, lyricists, pro-
ducers to those of the technicians on the sets and in the studios, the
costume and wardrobe designers and makers, carpentei-s, painters, elec-

tricians, and all sorts of crafts and skills that make the motion picture

possible.
All of these men and women depend for their livelihood on the

income derived by the industry from various uses of the films produced.
Specifically, their compensation depends on the copyright fees paid
for the use of these films in theaters and on television.

For many years, collective bar^xaininff contracts with all of the

major motion picture producinof companies and independent motion

picture producers have been in existence, which provide minimum com-

pensation and workiufj conditions for the creative and teHuiical per-
sonnel as-ociated with the Droduction of motion picture films.

With respect to films made specially for television and to series pro-

grams such as dramatic shows and situation comedies, tlie ones we see

so much of on television, the compensation wh.ich thes^^ p-rou»^s receive

is directlv geared to the number of times the films is voT^layed.

A similar system also applies to theatrical films sold for television

exhibition, but tl^e compensation in this case is geared to the pro-
duf^pr's gi'oss receipts from such exhibition.

Many years of study and effort have been expended by the different

unions in negotiations with the producers to establish this system of

compensation, and they have proved to be the faii-est and most equitable

way of compensating the creative and technical elements which con-

tribute to the final film product.

Any copyright royalties collected by the producers and distributors

of television programs from the cable television industry woidd add to

the funds out of which this compensation is paid. Tims, tl^e onostion
before the committee today—namely, a copyright royalty scliedule for
the cable television industry—is of direct interest to the organizations
I represent.

T understand that the ^able television indus^^rv concedes that it

should pay copyright royalties and that the only issue before the com-
mittee is how much those royalties should be.

In considering the perimetei-s of a fair and eouitable copvrijrht fee,
T believe it is important to consider the compensation presentlv derived
from the exhibition and replay of television progT\ams bv the unions.
For example, for the year 1972 the compensation paid to Screen Actors
Guild members for the television exhibition of theati-ical feature films

totaled something in excess of $21/^ million. During the same period the

compensation for residuals from the replav of features made for tele-

vision and series programs totaled something in excess of $12,87.5,000.
Tf we add the other unions, writers and directors alone, you could dou-
ble those figures.

Turning to the copyright fee schedule contained in S. 1.S61, the effec-

tive rate provided approximates 1.93 percent of the gross revenues of
the cable television industry or approximately $7.63 million based on

figures for the year 1971.
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This fee, liowever, would not be payable to only the motion picture

prod.ucei"S. It would have to be shared by motion picture producers,
networks, broadcasters, performing rights societies and many others.

In short, tlie portion allocable to the motion picture companies and
thereafter by a further percentage reduction to the organizations I

represent would be so negligible as to be meaningless.
More importantly, it would not come close to approximating the

losses in revenues that the copyright owners would sustain, and thereby
the unions would sustain, because of reduced license fees attributable to

the ability of cable systems to retransmit television signals as permitted
by the FCC.
Based upon these considerations, it is our sincere view that the pres-

ent fee schedule should be revised. Of course, one method of achieving
such a result would be to replace the present schedule with a different

one.

We share the view, however, of Mr. Valenti, that the fairest approach
to determining a just and reasonable license fee schedule is to submit
the matter to binding arbitration between the parties. This is the
method of determining the license fees that the parties agreed to under
the consensus agreement, and it would be the most impartial method
of determining an equitable fee schedule.

I can attest that in the contracts which the unions negotiate with
the motion picture companies, which contain compulsory arbitration,
have proven to be a most effective instrument for the settlement of

comparable problems.
Accordingly, on behalf of the Screen Actors Guild and the other

unions for which I speak, I urge that the fee schedule presently con-

tained in section 111 of S. 1361 be deleted and that provisions providing
for compulsory arbitration be substituted to determine a just and rea-

sonable copyright fee schedule for the cable television industry.
Senator INIcClellax. Thank you very much.
Do you have anything further?
Mr. Valenti. ^Ir. Chairman, we have taken 201/2 minutes, which is

one-half minute more than you gave us; and we are grateful to you.
Senator IVIcCleleax. "We have extended the time here. I have been

asking questions. I have been doing that on our time, trying to help
bring out points that I thought were essential to this record.

I would like to make one comment about your testimony where you
say that you undei'stand that the cable television industry concedes
that it should pay co])vright royalties an the only issue is the amount.

I may say to vou that in the very beginning, even after the court
decision that indicated maybe they were not liable for fees, as chair-

man of this committee and sponsor of this bill, I took the position
that they should pay some fee.

The problem all the time has been the amount and originallv the
idea of placing these fees in there was to get something started. We
have lost time, 2 years possibly, by not proceeding to get somethino^ es-

tablished by law, and the machinery whereby it could be carried on.

From my viewpoint in the beg-inning that seemed fair, and it seemed
like the right approach or the probable best approach since the parties
were so far in disagreement, to bring this thing to a conclusion and

get the problem resolved. Not to everybody's satisfaction, no. I do not
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anticipate that, nor will the arbitrators probably accomplish that

miraculous feat.

But it was trying to make progress and move the thing, and once

you get the system established under this bill—as it is now, you would
have a constant review of adjustments being made. IMaybe this is not
the way you folks want to do it. This is not the way that anybody con-
cei-ned wants to do it. But this approach was made with the sincere

objective of trying to find the solution and put a solution in motion.
That was our objective.
And my position from the beginning has been, and it is now, that

they should pay some fees. Apparently, no one knows what is right.
Some have different viewpoints about it, and somehow we are going
to try to resolve that.

Mr. jMigden. I appreciate that, Mr. Chairman.
Senator McClellan. Mr. Valenti, this time I am using is not charged

to you.
]Mr. Valknti. Thank you, Mr. Chairman.
Of course, you really got to the gristle of the problem, INIr. Chair-

man, on Avhich we have diverged from the cable system, tlie NCTA,
on tlie fact that these fees are nominal going in in order to get it

started.

It has been our contention though that any fee, whether it is tem-

poral v or not, does have an enduring life of its own; and no matter
what language you put in the bill saying it would not create precedent,
and it is not intended to influence anybody, the facts of life, sir, is

that it does.

And we believe that artificial fees, artificiallv set without fact-

finding, without any rostrum of research or arithmetic, is bound to

im]:)air fees that we think are just and reasonable.
And that is why we have strenuously objected to it. Tliat is why

we believe that the arbitration tribunal at the outset is the fairest

method of doing it. And to this hour we have not heard from those
who oppose the arbitration tribunal as to what are its liabilities.

Surely, an arbitration tribunal is fair and has more substance than
artificial fees, and I say in all respect, sir, that is really the problem
that I think you ilhmiinated right there.

Senator MoClellan. Wiat about this royalty tril)iinal that we un-
dertake to set up and establish in the bill ?

Do you oppose that '?

Mr, Valentt. Oh no, sir. I am using rovalty tribunal and arbitra-

tion tribunal interchangeably. Our objection to it. sir. is that it is 3

vears too late: that it should have started at the verv beginning be-

cause it must come m and begin adjusting artificial fees.

Now, let's suppose, Mr. Chairman, that the fee of 1.9 percent and
the royalty tribunal thought it ought to be 5.7 percent; that would
be a 800 percent increase.

Xow, you can imagine the cries of anguish that would be set up all

over this country saying you cannot increase mv fees 300 percent, for

God's sakes. So no matter what fee you put in, if it is artificially con-

structed, it throws a tarnish over the whole system of fee schedule.

Senator McClellan. I do not think it would if we had a little more
help from the parties of interest as to what the right fee is. We do
not have that.
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Mr. Valexti. Yes, sir. I have to agree with you on that, but even

so, what we tliink is the right fee may not be what the NCTA thinks
is a right fee. As I said, there is bias on both sides

;
and I admit that

ver}' plainly, sir. And I would not expect my views to be taken as

infallible by the NCTA or vice versa.

That is why it seems so plain to us that the arbitration tribunal

has been shorn of all these liabilities. It is objective. It has no bias.

It is not devoted to either side. And therefore, we believe it is fair.

Senator ^IcClellax. Well, as you point out, how long do you think
it would take a tribunal, either a board of arbitrators or the tribunal
that we have undertaken to establish in this bill, how long do you
think it is going to take them to evaluate and come to a decision?

^Ir. Valexti. I am giving you a guess. Mr. Chairman—maybe
slightly educated, but not a graduated guess. I would say that 6 months
to a year you would be able to, with a full-time scrutiny body of ex-

perts looking and lingering over this thing every day, I believe they
could come forward with some conclusions, obviously, that we would
all accept. And whatever conclusions that came up, even if we did
not like them, we would have to admit that they were objectively and

satisfactorily arrived at.

And as you know, Mr. Chairman, one of the compromises that we
brought forward to the NCTA was a year's free period after the

passage of this bill in which the arbitration tribunal would be making
its decision making work for 1 year ;

and then the fees would be settled

on. and then you would go forward as in section 111 which a 3-year
adjustment and a 5-year adjustment.
But I have been unable to see why that is unfair. We think it is

fair, sir.

Senator McClellax. All right.
Senator Burdick.
Senator Burdick. I am sorry that my multiplicity of duties around

here prevented me from being here while you gave your testimony. I

would like to say at this time that I will read it very carefully, and

appreciate your being liere.

Mr. Valexti. Thank you, sir.

Senator McClellax. Thank you, gentlemen.
]Mr. Brexxax. Just one question, Mr. Chairman, as you anticipated

most of my questions.
Mr. Valenti, movie companies and program producers have an in-

terest in other sections of the bill, in addition to section 111; and it

might be constructive to compare the positions taken by movie com-

panies and program producers on other sections of the bill with your
testimony this morning. I am referring primarily to section 115 on the

mechanical royalties and section 114 on the performance royalties. Is

it not correct that motion picture companies have testified in support
of the Congress establishing fee schedules for both of the sections?

Mr. Valexti. That is very true. But there is a different reason for

that, Mr. Brennan. There is a great difference between records and
television movie programs; one is fungible and the other is not. In-

deed, the more often you play a record, the more popular it becomes
;

the more often you play a television program, the less valuable it

becomes.
So the difference between a set royalty fee on a record, performing

of that kind is vastly different from a fee set on a television series or
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a motion picture ; because the more you play that picture on television,,

the less valuable it becomes.
The converse is true with records, as any radio station or record

company will readily testify.
Mr. Bren^n^an. I thank vou. Mr. Valenti.

Senator McClellan. All right.
Senator Burdick. Mr. Chairman, I have a question that I am going-

to ask several witnesses during the hearing today. I think I will give
it to you, too.

Mr. Valenti. All right, sir.

Senator Burdick. I want something in the record. In four areas,,

S. 1361 statutorily sets the i-ate for use of copyrighted materials—sec-

tions 111, 114, 115, and 116. Why is it necessary to involve Congress in:

this process? The copyright grant is monopolistic in nature, but so is

the patent grant.
Congress makes no effort for separate use of patent items, while the

courts have done so in the case involving the use of patent grants.
What is the rationale for treating the copyright in this fashion ?

Mr. Valenti. What is tlie rationale of why Con<rress should set a

fee? I will answer in the following way, Senator Burdick. I do not

question the authority of the Congress to do whatever it chooses to

do in the obligation it has to its duties.

We said that the Congress ought not set fees for two varying rea-

sons. One is that the Congress does not have the expertise or the time

to sit in judgment on the vast amount of evidence that mu^t be pre-
sented. And that therefore, the Congress ought to turn this over, as

it had done in many other areas, to an arbitration or royalty tribunal,.

or whatever you choose to call it
;
a body of experts working full time

on the issue.

Now, do any of my colleagues have any additional comments to

that? Gerald Meyer or Herbert Stern?
Mr. Stern. No.
Mr. Valenti. That has been our contention from the outset. Senator

Burdick, that the Congress ought not to do it.

Senator Burdick. Well, I am just searching for information.

Mr. Valenti. Because as I said earlier in my brief presentation to

the subcommittee before you arrived, was that the detail, the mingling
of facts and figures and the varying items—variables, I called them—
in going to the management of some kind of a fee schedule, the con-

struction of it is so varied that you cannot do it in a 20-minute or even
a 20-hour session. It takes a body of experts working full time to do
this.

And this is a terribly complex thing, this cable system and fee

schedule, as both the NCTA and copyright owners will testify. We
have been working at it for 60 hours, and I do not know that we have

really hit bottom on it yet.
Did you have something to add to that, Gerald Meyer, our counsel ?

Mr. JNIeyer. Yes, if I may. It has always been the position of the

copyright owners that the copyright question concerning cable sys-
tems could be treated in the same manner as that of other users of

copyright works; that is, full copyright protection.
The cable interests have contended that this was not possible be-

cause of administrative difficulties. It was in order to break this dead-
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lock. Senator, that the copyright owners have conceded in the con-

sensus ag-reenient that as part of a package deal, they would be agree-
able to support a compulsory license which would take care of the

concerns of the cable industry about clearing copyrights. But that

in return, there should be compensatory license fees paid under that

compulsory license, which is very unusual.

It does not exist in many other helds like the patent, which, Senator,

you mentioned.

Now, there was a question, suppose the parties do not agree on
what is a reasonable copyright fee under the compulsory license ; and
so again, as part of this package consensus agreement, it was said that

if the parties cannot agree, then in the absence of a free market, where
the price can be determined, there should be arbitration or this

tribunal, wdiich would set these rates. And that is how we got to the

compulsory license and to the arbitration question.
Senator Burdick. "Well, I w^ill carry this out. Why do we not leave

it to the free market completely ?

Mr. Meyer. The copyright owners would certainly be in agree-
ment. Having pledged their word and honor on this consensus agree-

ment, they do not feel they should go back on their word.
Mr. Valenti. The answer is, of course, this ought to be in the free

marketplace. Senator, just as all other copyrighted material is bar-

gained for at the marketplace. But as Mr. Meyer pointed out, we did
enter into an agreement. We pledged our support to it. We never
wavered in that support, even though possibly we got a bad deal

going in. But we signed it, and we honored it, and we stick by it.

Senator Burdick. This is the so-called consensus agreement?
!Mr. Yalexti. Yes. sir.

Senator Burdick. And you are willing to honor it?

Mr. Yalenti. Yes, sir.

Senator Burdick. Thank you.
Senator McClellan. From a practical standpoint, is it possible to

mnke agreements on each show with all of these stations?

Mr. Yalentt. I will let my expert answer this.

Senator McCeellan. I just take it from a practical standpoint.
]\Ir. Meyer. In a way. Senator, this is waiter over the dam, but from

a practical point of view, the copyright producers make license fees,

arrange for license or license fees with many hundreds of television

stations. I think there are 700.

Senator McClellax. The point is the CATY station picks up some-
think that is being broadcast somewhere else. He has no way of

knowing what is going to be broadcast ahead of time.
How can he make an agreement with each copyright proprietor with

respect to each particular show? I do not see how from a practical
standpoint it can be done. Maybe I am wrong.
Mr. Meyer. It is difficult but it can be done. It is being done for

hundreds of thousands of musical compositions which are given by
Senator McClellan. I do not see how it can—the cable svstem does

not have anything to do witli what the broadcaster is going to buy
and produce and so forth, and what he is going to pick up.

^Maybe it is practical. Just tell me it is. If it is for the copyright
proprietor and the CATY station in each instance to make a contract
before that show as to what percentage or fee he will pay for rebroad-

casting.
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Mr. Valenti. Mr. Chairman, I think I will step in to say I think
it might be difficult, but I think it can be done. My colleague

Senator McClellan. I do not see how it could be profitable. There
would be such an expense involved in either way.
Mr. Valenti. Excuse me, sir. My colleague, Mr. Stern, informs me

that ASCAP does this with local stations. They are bargaining with
them for music, not records but for music. And I think it is possible
for a copyright owner to work out with cable systems in the free

marketplace, this kind of an arrangement.
But as Mr. Meyer said, we have already stipulated.
Senator MgClellan. Well, have they undertaken to do that in

any instance that you know of? You have had this jjroblem for

years, at least until the Supreme Court indicated that there was no

liability for CATV owners. I do not mean, with the legal aspects of
that case, but from the moral aspect of it. I thought, the copyright
people did have the proprietary interest; and that some compensation
should be provided for it.

Now, maybe we can step out of the picture and maybe
Mr. Valenti. I think as of this point, 10 years I think the cable has

been in operation, I think they have paid zero dollars for copyrighted
material.

Senator McClellan. Well, I wonder if you have worked out any
arrangement. Have you tried it ? What I am talking about
Mr. Meter. We have tried. Senator, to approach the subject years

ago ; and the cable people indicated to us that they were unwilling to

make any pajnnents, and they would take their chances with the

Su])reme Court Fornightly case. And the Supreme Court, as you know,
has said that local signals are not subject to copyright; and Ave are in

the same position as to distant signals now where the court of appeals
has settled that in the ^7^^/^ v. Teleprovipter case.

Senator McClellan. Personally, I would like for the problem to go
away ; apparently it is not going to go away. We are going to have to

try to approach it and get some solution to it for the benefit of the

parties of interest and also for the viewing public.
]SIr. Valenti. Well, Mr. Chairman, one final response. I agree with

Senator Burdick that the crux of this is that the free marketplace
ought to be the determinant as to what a mnn pays for a product he
chooses from a supplier. And, indeed, that is the way the cable operates
on everything that goes into its system. It buys at a bargain price or

price that is set by its suppliers for everything that they use, except
one, their copyrighted material, which is the gristle of their business.

But in the absence of the free marketplace and because v/e have

agreed in the consensus agreement—we have said OK ; we have pledged
our word that we would go through with the compulsory license, if

we had failing agreement on fees, an arbitration tribunal.

The final point I want to make, Mr. Chairman, is I liave spoken of

the consensus agreement numerous times; but to this hour we receive

no benefits from it because all of the benefits have flowed to the cable

system—that paragraph (d) the last paragraph, which was the trig-

gering, generating effect for the arbitration tribunal has never been

implemented.
And I do not understand why the cable people do not believe that

the arbitration tribunal is fair, because we do not own them. We do not
care who picks them. We do not Ivuow who t\\Qj are. But we are willing
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to take our chances with fair, objective men setting tliese fees, then
wo will liA'e by them, just as we have honored every provision of the

consensus agreement to this very meeting.
Senator Buedick. ]Mr. Chairman, I just want to correct the state-

ment. I have taken no position on this. I merely asked a simple little

question is all I did.

Mr. Valexti. Well, let me say in answer to Senator Burdick's ques-
tion, I will preface that.

Senator Buedick. As I understand the justification and rationaliza-

tion is first, you have got a complex situation, as the chairman has
mentioned

;
and second, you are already bound to a consensus agree-

ment, is tliat the basis '?

Mr. Yalexti. Yes, sir. And we are willing to live by it.

Senator McClellax. I thank you very much.
Mr. Yalexti. Thank you very much.

[The prepared statement of Mr. Yalenti follows :]

Statement of Jack Valenti, Peesident of the Motion Pictxjre Association of

America, Inc., and of the Association of Motion Picture and Television

Producers, Inc., accompanied by Gerald Meyer, Counsel.

My name is Jack Valenti. I am the President of tlie Motion Picture Association
of America, Inc., commonly referred to as MPAA, and of the Association of Mo-
tion Picture and Television Producers, Inc., commonly referred to as AMPTP.
MPAA is a trade association whose membership comprises companies which are

among the largest producers and distributors of copyrighted motion pictures in

the United States.^ The membership of AMPTP which is a California member-
ship corporation comprises 72 companies^ engaged in the production of copy-
righted motion pictures for theatrical exhibition and for television broadcasting,
and of series specially produced for telecasting.

I also appear here for the Committee of Copyright Owners, commonly referred
to as "CCO". ceo is an ad hoc committee formed by producers and distributors of
filmed and taped copyrighted television programs

* formed in order to coordinate
their efforts in resolving the CATV-copyright issue and various regulatory issues

concerning the importation by cable systems of programs from distant television

stations and the resulting duplication of programs telecast by local stations. The
membership of CCO comprises only the independent suppliers of copyrighted

1 Allied Artists Pictures Corporation, Avco Embassy Pictures Corp., Columbia Pictures
Industries, Inc., Metro-Goldwyn-Ma.yer Inc., Paramount Pictures Corporation, Twentieth
Century-Fox Film Corp., United Artists Corporation, Universal Pictures, a division of

Universal City Studios. Inc., and Warner Bros. Inc.
2 The following companies constitute the membership of AMPTP: Aaron Spelling

Productions, Inc., A&S Productions. Inc., (The) Alpha Corporation, American Interna-
tional Productions, a California Corporation, Artanis Productions, Inc., Aubrey Schenck
lilnterprises, lac, Bing Crosby Productions, Inc., Brien Productions, Inc., Bristol Pro-
ductions, Inc., Charleston Enterprises Corporation, Cinema Video Communications, lac,
Chrislaw Productions, Inc., Columbia Pictures Industries, Inc., D.aisy Productions, Inc.,
Danny Thomas Productions, Darr-Don Inc., Edprod Pictures, Inc., Filmways. Inc., For-
mosa Productions, Inc., Four Star International, Inc., Prank Ross Productions, Geoffrey
Productions, Inc., Gilbraltar Productions, Inc., Hanna-Barbera Productions, Inc, Harold
Hecht Company. Herbert Leonard Enterprises, Inc. Jack Chertok Television, Inc.. .lack
Rollins and Charles H. Jott'e Productions, (The) Kappa Corporation, Lawrence Turman,
Inc., Legarla, Inc.. Leonard Films, Inc., Levy-Gardner-Laveu Productions, Inc, Lucille
Ball Productions. Inc.. (The) Malpaso Company, Max E. Youngstein Enterprises, Inc.,
Meteor Films, Inc.. IMetro-Goldwyn-Mayer Inc., Metromedia Producers Corporation. Mill-
field Productions. Inc., (The) Mirisch Corporation of California, Mirisch Films. Inc,
Mirisch Productions. Inc., Motion Pictures International, Inc., iSIurakami Wolf Produc-
tions Inc., NGC Television Inc, Norlan Productions, Inc, Oakmont Productions. Inc.,
Paramount Pictures Corporation, Pax Enterprises, Inc., Pax Films, Inc., Rainbow Pro-
ductions, Inc., Rastar Enterprises, Inc, Rastar Productions, Inc, RFB Enternriseii ^ ""
R.P.D. Productions. Robert B. Radnitz Productions, Ltd., Sheldon Leonard Productions,
Sid & Marty Krofft Television Productions, Inc., Spelling-Goldberg Productions, (The)
Stanley Kramer Corporation, Stuart Millar Productions, Inc.. Summit Films, Inc.. T&L
Productions, Inc., Tandem Productions, Inc.. Thomas/Spelling Productions, Twentieth
Century-Fox Film Corp., Universal City Studios, Inc., Walt Disney Productions, Warner
Bros. Inc., Wolper Pictures, Ltd., Wrather Corporation.

3 Columbia Pictures Industries, Inc.. MCA, Inc., Metro-Goldwyn-M.ayer Inc, Metromedia
Producers Corporation. Paramount Picture Corporation, Twentieth Century-Fox Film
Corporation, United Artists Corporation and Warner Bros. Inc,
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television programs but not the networks, television stations, music performance
societies or other owners of copyrighted works. However, the programs supplied
by members of CCO to stations and thereby to cable systems, constitute by far
the largest part of all copyrighted programs carried by television and cable.
CCO has negotiated a settlement with the cable system operators and broMd-

><^asters regarding the retransmission by cable systems of broadcasts containing
copyrighted programs. In this settlement which was incorporated into a fomial
written "Consensus Agreement"' (Appendix I attached hereto), the representa-
tives of the cable, broadcasting and program production industries pletlged
themselves to support full implementation by the Congress and the Federal
Communications Commission ("FCC") of all of the provisions of said settle-
ment agreement. With resi^ect to copyright fees the settlement provided that if

the parties should be unable to agree on the amount of license fees payable by
cable systems this issue should be settled by arbitration.

Promptly after the settlement was signed, the FCC implemented the agreement
and issued new regulations (47 C.F.R. §§76.51 et seq.) giving wide freedom to
cable s.vstems for the importation of distant signals but when copyright owners
and cable operators failed to agree on copyi-ight fees the cable industiy re-

pudiated the pleilge contained in the Consensus Agreement that in the event of
such disagreement the parties would support the insertion of an arbitration
clause into the bill. As a result the copyright owners are still unable to collect
license fees for the use of their films b.v cable systems, and are faced with a statu-

tory schedule of fees in the bill. S. 1.3(>1 which as I shall demonstrate hereinafter,
is wholly inadequate to provide .iust and reasonable compensation to the copy-
right owners for the value of their programs and for the losses suffered by them
from the importation of distant signals.

Seated next to me here is Mr. Gerald Meyer a member of the law firm of

Phillips. Nizer, Benjamin, Krini & Ballon, counsel to CCO.
There are also present in this room at my request. Dr. Robert W. Crandall,

Associate Professor of Economics at the Massachusetts Institute of Technology
and Mr. Lionel L. J'ray of Temple Barker & Sloane, Inc., Management and Eco-
nomic Counsel. These two gentlemen are the authors of the study commissioned
by CCO entitled "The Profitability of Calile Television Systems" and Effects of

Copyright Fee Payment." Professor Crandall and Mr. Fray are available to the
Subcommittee in the event that members of the Subcommittee may wish to ad-
dress questions to them regarding the economics of cable television and of
the distribution of programs in the television markets of the United States.

I am grateful to the Committee for the privilege of testifying today and for

the opportunity to state the position of tlie associations and groups of copy-
right owners for whom I am authorized to si>eak. We welcome the instant hearings
and the resumption by the Sul)conmiittee of its work on c<ipyright law revision.

Indeed, the delay in the adoption of the Copyright Revision Bill for more than
a decade combined with the slowness of the .iudicial process in establishing the

right of the creators of copyrighted programs to collect under the present law,
ro.valties from cable systems which use these programs for their commercial
profit, has caused grievous injury to all those whose talents and investments have
jiroduced these programs.^

The motion picture industry of the United States makes the films which are
shown in more than fourteen thousand motion picture theatres throughout the

country as well as the majority of the programs broadcast by almost 700 com-
mercial television stations. It is an industry directly enqjloying thousands of

l)eople and indirectly providing the payrolls for tens of thousands more. The
skills of those responsible for these programs range from those of the actors,

writers, directors, composers and producers to those of the technicians on the

sets and in the studios, the costume and wardrobe designers and makers, carpen-
ters, painters, electricians, teamsters, warehousemen and oflfice and professional

personnel. All of these men and women depend for their liveliliood on the in-

come derived by the industry from various uses of these programs. Their com-

]>ensation depends on the copyright fees paid for the use of these films in theatres

and on television, and, insofar as television series are concerned consists to a

large extent of "residuals", i.e. of payments for each showing (run) of a series

subsequent to its original run.

* Thp CATV-Conyright controversy covers solely the retransmission by cable systems
of m-OKrams broadcast by television stations for which the cable system charjres its sub-
scribers a fixed monthly charge. When cable systems "originate" their own prosrrams or
make a separate program or a per channel charge (Pay-TV or Pay-Cable), their copy-
rightliability is admitted by all concerned.
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I want to emphasize at the outset : the Program Suppliers are not aiiti-CATV.
On tlie contrary, CATV systems represent important potential customers for tele-

vision programs and, hopefully, an ultimate source of considerable revenue. In
the pu))iic interest, as well as in their own self interest, all copyright owners look
forward to a prosperous CATV industry. It is the desire of the copyright owners,
therefore, to be as constructive as possible and to support the efforts of this Sub-
committee in dealing effectively with this immensely difficult problem.
Both as a matter of economic necessity and of social fairness to those who pro-

duce the programs, it .simply is wrong that the cable industry which reaps sub-
stantial profits from the use of the productive creations and investments of other.^

should be permitted to remain outside of the program distribution market and
to charge its sultscribers $60 to $70 or more each year for transmitting to them
a product for which—so far—they have paid nothing, and to do so in competition
with the producers" paying customers, the television stations. I am glad to add
that the cable industry concedes that it should pay royalties. Where we disagree,
luincipaliy, is how much it should pay.

I. HISTORICAL BACKGROUND

/. Copi/rif/ht Liability of Cable Systems under the 1909 Act

Television today is a major user of copyrighted film programs. Before a tele-

vision station broadcasts a copyrighted program, it must secure a licen.s'e from
the program's owner. The cable television segment of the television industry, on
tile other hand, picks up programs broadcast by television stations both nearby
and far away and, for a monthly chai'ge, retransmits them to individual set own-
ers over wires or cables. Up to now CATV, while diverting income from tele-

vision stations, has escaped making payments to copyright owners even though
it u^^es the copyrighted films for profit
The 1909 Copyright Act of course did not anticipate modern technology and

novel methods of communicatiim. Thus in Fortnightly Cor/j. v. United Artistn,
Inc.. 392 T'.S. 3tM> (llHiSl. the Supreme Court fo the United States held that the
unlicensed use of essentially local broadcasting signals by community antenna
systems which neither originated programs nor used microwaves and which were
merely "well lo<-ated'' antennas enhancing the viewer's capacity to receive the
broadcaster's signals, did not constitute a copyright infringement within the
terms of the Copyright Act of 1909. On the other hand, in Columbia Broadeantiny
Systems. Inc.. ayainst Teleprompfer Corp., 476 F. 2d 338 (1973) (2 Cir., 1973) the
Court of Appeals for the Second Circuit held that the retransmission of programs:
from distant stations, constituted a copyright infringement. The court said :

". . . we no longer have a system that 'no more than enhances the viewer's

capacity to receive the broadcaster's signals.' Fortnightly, p. 399, 158 USFQ at 5.

We hold that when a CATV system imports distant signals, it is no longer within
the ambit of the Fortnightly doctrine, and there is then no reason to treat it

differently from any other person who, without license, displays a copyrighted
work to an audience who would not otherwise receive it. For this reason, we
conclude that the CATV s.vstem is a "performer" of whatever programs from
these distant signals that it distributes to its subscribers."

T''t^ defendant in the Teleprompter case has petitioned the Supreme Court for

a writ of certiorari regarding the Court of Appeals' holding that CATV is liable

when it imports distant signals.

2. The Consensus Agreement
In 1905 and 1966, the FCC prohibited cable systems from importing programs

from distant stations into the top 100 television markets on the ground that such
importations would impair local broadcasting, would blanket the country with
.signals from the superstntions in New York. Chicago and Los Angeles and would
be unfair to program producers and broadcasters in th;it stations have to nego-
tiate and pay for the programs while cable systems deny their copyright lia-

bil'tv under the lf>09 sta ute.'

During the Fall of 1971, Mr. Dean Burch, Chairman of the FCC, and Dr. Clay
T. Whitehead, Director of the Office of Teleconnnunications (OTP), sponsored
negotiations between representatives of the industries principally involved i!i

the controversy, i.e., cable oi>erators, broads-asters and copyright owners. The
deadlock among the cab'e industry—which felt that its expansion was unduly
limited by the FCC's restrictions on the importation of distant signal.s—the

5 Second Report and Order. Community Television Systems, 2 FCC2d 725 (196C). See
also First Report and Order. 3S FCC esH (lltfio).
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broadcasters—which felt that it was unfair to permit cable systems to carry the
same programs as they do without having to bargain and pay for them—and the

copyright owners—who wanted to put an end to the use of their product without
receiving royalties therefrom—was broken by all parties consenting to the "Con-
sensus Agreement" of November, 1971. This Consensus Agreement was accepted
and signed by the National Cable Television Association (NCTA), the National
Association of Broadcasters (NAB), and the Committee of Copyright Owners
<CCO).
Under the Consensus Agreement (Appendix I), most of the distant signal

carriage restrictions imposed by the FCC on cable systems were to be lifted.

CATV systems were to be permitted to import programs from distant stations

subject to certain limitations depending on the size of the market into which
the importation was to take place and subject to the non-duplication by cable

systems of programs available in the same market from local television stations.

Furthermore, the parties to the Consensus Agreement pledged themselves "to

support separate CATV copyright legislation as described [in the Consensus
Agreement], and to seek its early passage". The copyright legislation to be sup-
ported by the parties according to the Consensus Agreement would include "liabil-

ity to copyright" and a compulsory license to cable systems to retransmit copy-
righted programs without negotiating with the owners of the programs. The
compulsory license was to cover all local signals as well as a certain number of
distant signals authorized "under the FCC's initial package" (which initial

package was described in the Consensus Agreement). Signals carried by cable

systems at the time the Consensus Agreement goes into effect were to be "grand-
fathered" and independently owned systems then in existence with fewer than
3,500 subscribers were to be omitted from liability to copyright.
One of the essential controversies which the Consensus Agreement was in-

tended to solve, was the question of fees payable to the copyright owners under
the compulsory license. Since the copyright owners had found the fee schedule
which had been first set forth in the committee print of December, 1966 of the
Copyright Revision Bill S. 543, 91st Cong., 1st Sess., wholly unsatisfactory, an
increase in the amounts of these fees had been the subject matter of fruitless
discussions between the parties. It was because of the wide divergence of views
between the parties on this point that the Consensus Agreement specifically
provided for an alternative method of setting these fees in the event that the
I)arties should be unable to agree thereon. More specifically the Consensus Agree-
ment provided :

"Unless a schedule of fees covering the compulsory licenses or some other
payment mechanisms can be agreed upon between the copyright owners and the
CATV owners in time for inclusion in the new copyright statute, the legislation
would s-imply provide for compulsory arbitration failing private agreement on
copyright fees." (Italics supplied)

This Consensus was found to be in the public interest both by the FCC and
by the Chairman of the Subcommittee on Patents, Trademarks and Copyrights
of the Senate Committee on the Judiciary. Thus, in the Cable Television Report
and Order, 37 Fed. Reg. 13843 (1972) par. 65, the FCC said in adopting its new
cable rules :

"We believe that adoption of the Censensus Agreement will markedly serve the
public interest :

"(i) First the agreement will facilitate the passage of cable copyright
legislation. It is essential that cable be brought within the television pro-
gramming distribution market. There have been several attempts to do so,
but all have foundered on the opposition of one or more of the three indus-
tries involved. It is for this reason that Congress and the Commission have
long urged the parties to compromise their differences.

"(ii) Passage of copyright legislation will in turn erase an uncertainty
that now impairs cable's ability to attract the capital investment needed for
substantial growth. . . .

"It is important to emphasize that for full effectiveness the Consensus Agreement
requires Congressional approval, not just that of the Commission. The rules will,
of course, be put into effect promptly. Without Congressional validation, how-
ever, we would have to re-examine some aspects of the program. Con.gress we
believe will share our conclusion that implementation of the agreement clearly
serves the public interest." (See exchange of letters between Chairman Burch
and Senator McClellan attached as Appendix E)
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In the letter to the Chairman of the FCC dated January 31, 1972 and in-

corporated as an appendix into the FCC's report on the new rules,'^ Senator Mc-

Clellan, Chairman of the Subcommittee on Patents, Trademarks and Copyrights,
said :

"As I have stated in several reports to the Senate in recent years, the CATV
question is the only significant obstacle to final action by the Congress on a

copyright bill. I urged the parties to negotiate in good faith to determine if they
could reach agreement on both the communications and copyright aspects of the

CATV question. I commend the parties for the efforts they have made, and be-

lieve that the agreement that has been reached is in the public interest and re-

flects a reasonable compromise of the positions of the various parties."
A copy of said letter is attached hereto as Appendix II.

Promptly after the adoption of the Consensus Agreement the negotiating com-
mittees of ceo and of the National Cable Television Association (NCTA) met in

order to work out a mutually satisfactory license fee schedule. These meetings,

however, did not lead to an agreement between the parties as to the amount of

fees.

On the other hand, the lifting by the FCC of the restrictions on the importation
of distant signals contemplated by the Consensus Agreement was implemented
by the Cable Television Report and Order and a set of regulations was released

bv the FCC on February 3, 1972 to become effective on March 31, 1972. In said

Report and Order (Dkt. No. 18397A, par. 64) the FCC stated that "if, as we
judge, the terms [of the Consensus Agreement] are within reasonable limits and
the agreement is of public benefit, then it should be implemented in its entirety".
On February 14, 1972, Mr. John Gwin, Chairman of the Board of the NCTA

addressed a letter to Mr. David Horowitz, Chairman of CCO, pointing out that
the Consensus Agreement obligated all of the agreeing parties to support im-

plementation of all of the provisions of the Consensus Agreement and requesting
the support of CCO in opposing any reconsideration of the FCC's Report and
Order's unfreezing the carriage of distant signals. This letter was answered by
Mr. Horowitz on February 18, 1972 expressing full accord with the need to

support implementation of all of the provisions of the agreement and requesting
that NCCA support its provisions dealing with arbitration of license fees in view
of the parties' fruitless efforts to agree on a fee schedule. A copy of that cor-

respondence between Mr. Gwin and Mr. Horowitz is enclosed herewith and marked
Appendix III.

Subsequent to the exchange of this correspondence, Mr. Horowitz advised
Chairman Burch that in view of the fact that all parties had agreed to support
copyright legislation and in view of the exchange of letters between Chairman
Burch and Chairman McClellan, CCO was satisfied that legislation would be
promptly enacted implementing the Consensus Agreement and that accordingly,
CCO in order to break the deadlock and enable CATV to build its facilities in the

major markets, would not ask for a delay in the becoming effective of the new
FCC rules but would support them in reliance on the compromise struck between
the interested industries.

3. The "Unfreezing'' of Distant Signals and Subsequent Repudiation by NCTA of
the Arbitration Clause of the Consensus Agreement

The new FCC rules went into effect on March 31, 1972 and the "unfreezing" of
the restraints on the importation of distant signals resulted in a spectacular ex-

pansion of the cable industry. According to a report in CATV weekly magazine
of May 7, 1973, based on official FCC statistics, the "cable television industry
recorded a one year jump of 21.5% in subscribers served and 24.6% in operating
systems between January 1, 1971 and January 2, 1972." The same statistics reveal
that the industry served 6,085,532 subscribers on the 1st of 1972 compared with
5,008,580 a year earlier. Comparative figures for the number of communities
served by systems for the same period are 5,006 in 1972 compared to 4,017 in 1971.
This trend was accelerated during 1972 and 1973 although it has not as yet been
fully reflected in the availalile statistics. In data published in the Television
Factbook No. 43 and tlie addenda thereto pul)lished in Television Digest, it ap-
pears that as of the beginning of 1973 the number of subscribers served has
further increased to 7,300,000. and that tlu> niiniher of communities serviced as
of July 26, 1973 liad risen to 6,010

•Appendix K annexed to the FCC's Cable Tt'lerision Report and Order, 37 Fed. Reg
13S48 (1971!).



298

After the cable industry had thus received substantially all of the benefits

provided for it by the Consensus Agreement and while it enjoyed an explosive
growth in its newly gained freedom, the attitude of its negotiators for the license

fees payable to copyright owners stiffened notably as soon as the regulatory
restraints were removed. Indeed, since that time and in spite of the inability
of negotiators for NCTA and CCO to agree on a fee schedule, NCTA has shown
an increased reluctance to support the arbitration clause of the Consensus
Agreement.

This does not mean that the efforts to reach agreement on a fee schedule were
suspended. For most of the year of 1972, representatives of CCO and NCTA
labored through long detailed and exhausting sessions, consuming hundreds of

man-hours, both at plenary and at technical subcommittee meetings of experts,
in an attempt to find agreement on a fee schedule. Notwithstanding these efforts

the parties were unable to reach such agreement.
In July, 1972, the representatives of CCO and NCTA determined that if no

agreement on a fee schedule was reached by September 30, 1972, the negotiations
would be terminated. This deadline was extended several times until the last

meeting between these representatives on November 6, 1972 at which time both
sides expressed the view that the gap between the positions of the parties as to

what fees would be reasonable, continued to be so wide that further negotiations
on a fee schedule would be sen.seless. CCO thereupon proposed an arbitration

procedure for insertion into the bill to implement the Consensus Agreement in this

respect.
At the conclusion of said meeting of November 6. 1972 tlie NCTA Committee

stated that it would consider CCO"s proposal and submit it to its executive com-
mittee at a meeting to be held on November 20. 1972. Tlie NCTA negotiators
further promised to advise CCO immediately after said meeting of its executive
committee as to what its resiwnse to the CCO proposal \\ouId be in view of the
need for si>eedy action because of the impending consideration of the copyright
bill in the Congress. NCTA however failed to advise CCO of its executive com-
mittee's response to the arbitration proposals discu.ssed at the November G
meeting.
Upon inquii-y from CCO, NCTA advised C(^0 tb.at the resiwnse would liave to

await the meeting of the full NCTA Board on Decemlier 13 and 14, 1972. On
December 16. 1972, I talked with the President of the NCTA. He told me that

NCTA had decided not to accept the copyright owners' proposal. CCO's proposal,
he said, was referred back to the XCTA negotiating committee, and they woidd
submit a counter pro'ijosiil to us. That proposal, however, was never submitted.
At about the same time the Chairman of tlie NCTA negotiating committee. Mr,
Alfred Stern, advbsed the Chairman of the CCO negotiating committee, Mr. David
Horowitz, that tlie NCTA Board has rejected the proposal of CCO for the
arbitration and that it would not submit any counter-i)roposals on the subject
since it was unwilling to support arbitration regardless of the provisions of the
Consensus Agreement and that NCTA would support instead the fee scliedule con-
tained in § 111 of the Committee Print of December. 1969 of S. 644.

The copyright owners find themselves in a situation now where they have
made substantial concessions in a compromise which has been implemented only
insofar as the major lienefiis for the cable industry are concerned but where the

reciprocal promises made by the cable industry have been repudiated unilaterally

by NCTA.
II. THE INADEQUACY OF THE FEE SCHEDULE IN S. 1361

The fee schedule of § 111(d) (b) of S. 1361 first appeared in the committee
print dated December 10. 1969 for a lu-edecessor liill (S. 543. 91st Cong.. 1st Sess ).

An earlier predecessor bill. HR 2r>12 (90th Cong., 1st Sess.), had provided for

negotiations between copyright owners and cable .systems with penalties of loss of

royalties or a trebling thereof in the eveiit of unreasonable demands or offers.

Tlie fixed-rate schedule was thereafter in.serted into the afore.-aid committee
print, into the successor bill S. 644 and into tlie present bill. S. 1361, witliout

any prior hearings on the reasonableness of this .schedule.

We are not aware of any economic evidence liefore the Subcommittee prioi' t>
the insertion of the fee schedule or of any fact-finding effort to ascertain
wliether the scheduled fees would correspond even apiiroximately to the reason-
able value of the use of their programs by cable systems and whether they would
be reasonably compensatory of the losses expected to be suffered by the copyright
owners. In fact, tlie.se fees are gros.sly inadequate and represent only a small
fraction of what the copyright owners feel would be fair and compensatory fees»
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Attached hereto and marked Appendix IV is a computation based on the fee-

schedule contained in § 111 indicating that the fees payable by the cable indus-
tries for the year 1971 pursuant to that schedule would have amounted to a total
of only $7,630,000. If an exemption of systems with less than 3,500 subscribers
had been applied (see below under III 5.), this amount would have been even
lower. These license fees would have to be shared by program suppliers, net-

works, broadcasters, music performing societies, and others. Indeed while § 111
at first sight gives the impression that cable systems with large revenues would
pay a royalty rate of 5%, the progressive rate from 1% to 5% in reality yields
license fees at an effective rate of only 1.93% of the gross revenues of the cable
industry. This low effective rate results from the fact that the scale of marginal
rates progresses in successive steps from one to five percent based on quarterly
revenue segments of the systems. Thus, even large systems with huge revenues
pay less than 5% because the 1% royalty applies to their first segment of $40,000
of their quarterly revenues, 2% to the next $40,000. etc. so that the 5% royalty
is applicable only to that segment of their revenues which is in excess of $160,000
quarterly of $640,000 annually.
To put these figures into perspective, it should be mentioned that according to

FCC published figures the total broadcast revenues for the television industry
during 1971 amounted to $2,750.3 Million Dollars while total programming
expenditures amounted to 1,488.5 Million Dollars or a ratio of $54.1%. During
that same year the cable industry with gross revenues of about 400 Million
Dollars would have paid $7,630,000 under the schedule of § 111 (and even less
if an exemption for small systems had been applied) or less than 2% of their

gross revenues. (See Appendix IV).
That the cable industry is economically well able to pay much larger fees has

been demonstrated in the aforementioned study entitled "The Profitability of
Cable Television Systems and Effects of Copyright Fee Payments" by Robert W.
Crandall and Lionel L. Fray, 1972. Copies of said study accompany my instant
statement as a special appendix. In said study it is shown that cable systems
could afford to pay more than 15% of their revenues for copyriglit fees and still

earn enough profits to attract sufficient capital to sustain their growth. The calcu-^

lations made in said study also suggest that cable owners would prosper, that
their profits would he sufficiently above the level required by investors and that

they should not find copyright fees in the aforesaid amount an impediment to

their future growth.
This of course does not mean that 15% is actually what cable systems should

pay as just and reasonable license fees for the use of copyrighted programs. It

shows, however, that the assertion voiced by cable interests that the fee schedule
in § 111 represents the maximum which they could afford to pay, is unwarranted
or, at least, subject to substantial disagreement among experts in the field.

I respectfully submit to you that the percentages set forth in the schedule of

§ 111 having been set without thorough fact finding and economic evaluation, are
a priori, figures without any rational relationship to the value of the programs
to any of the more than 3,000 CATV systems, which vary greatly in the number
of their subscribers, the number of channels, the programs carried liy them,
the circumstances of their operations and many other factors which should be
taken into consideration. They are bound to be unfair either to a substantial

part of the CATV intkistry. or to the program suppliers, or. which is more likely,

to both. We believe that the hfn^ic principle should be that CATV should pay,
and the program suppliers should receive, "just and reasonahlc" royalties, and
that the statute provide for an appropriate procedure for the setting of such fees.

The determination of what fees are reasonable and should be paid by cable

systems in fairness to themselves and to copyright owners depends on many
factors obviously not taken into consideration when tlie fee scliedule was fisrt

inserted into the Committee Print of 1969. Such factors may include, among
others, the location of the cable system, tlie number and origin of the signnls
it carriers, the value of the programs carried by the system, the size of the

system, penetration of its franchised areas, saturation of the television market
in which it operates, age and stage of development of the system, investments

necessary to construct the facility, amortization of its capital investment, al-

location of the investment in its plant to retransmission of broadcasts as dis-

tinguished from other activities of the system and literally thousands of variables
on which the advice of economic experts should be souglit.

It is apparent that a Congressiouiil committee or subcommittee should not

be burdened with such complicated and time consuming tasks of economic fact-

finding and rate making. The setting of fee schedules based on complex eco-

nomic data is. of course, not unknown in our society and economic system. In-

deed, the questions faced here are very close to the ratemaking process engag<Hl

20-244—-^—2 J



300

In by federal and state agencies setting rates for common carriers in transporta-
tion and communications and for such utilities as electric power and gas. Such
administrative ratemakiug procedures have been delegated traditionally by the

Congress and the states to public utility commissions and similar administra-
tive bodies which determine rate schedules fair both to the public and to in-

vestors in order to improve service. Even if arbitration had not been specifi-

cally provided for in the Consensus Agreement, its adoption is called for as the
most sensible and fair method of resolving the question of what license fees
are fair and reasonable.

Accord ingh/, it is the position of the copyright oivners that the copyright revi-

sion hill should contain a provision for arbitration of the copyright fees payable
under the compulsory license.

The Copyright Revision Bill (S. 1361, §§801 et seq.) provides for the estab-
lishment in the Library of Congress of a special Royalty Tribunal charged "to
make determinations concerning the adjustment of the copyright royalty rates

specified by Sections 111 . . ." and other sections. It would appear appropriate
that this Tribunal be charged from the outset tvith the setting of royalties under
the compulsory license.

The Copyright Royalty Tribunal would be an objective body and not beholden
to either the cable industry or the copyright owners. It would be able to deal

equitably and without favoring either side, on the fixing of fees. Indeed, it is pos-
sible that the Tribunal may, after its deliberations, determine that the cable

operators ought to pay lower fees than what the copyright owners so strongly
feel is reasonable. But that is the principal reason for arbitration—it is eminent-
ly fair, neither side has an advantage. The Tribunal will hand down its decision
after full, complete and possibly mountainous piles of evidence will have been
submitted by the parties and experts. In that event neither side can claim that
it was short-changed. The fairness of the Tribunal is its most valuable asset.
The question has sometimes been asked of the copyright owners whether the

periodic adjustment of the compulsory license fees provided for in the bill

(§§801, 802) would not satisfy their concern regarding their inadequacy. At
most, it is argued, the fees, if inadequate, would be adjusted at the end of a
three-year period. Unfortunately, the practicalities of the situation do not provide
sufficient reassurance on this point.

First of all, the initial setting in the bill of a royalty rate amounting to only a
fraction of what would be a just and reasonable royalty, would make it ex-

tremely difficult for the Royalty Tribunal to multiply that fraction at the time
of adjTistment in order to reach a rate which the Tribunal might determine to
be just and reasonable.

Secondly, regardless of the merits of such increase, it will Tindoubtedly be
strongly resisted by interested parties because, it will be claimed, the cable in-

dustry will have adjusted itself economically to this low rate. Such economic
misjudgment may well occur in spite of all warnings expressed by the Congress
regarding the temporary nature of the original fees.

In any event and even if it were possible to achieve a fair adjustment of
the rates after three years, there appears to be no good reason why the copy-
right owners should be deprived of just and reasonable royalties for an addi-
tional three-year period on top of the more than a decade of the free ride which
the cable industry has enjoyed in the past.

m. ESSENTIAL CHANGES IN BILL

When S. 1361 was introduced by Chairman McClellan in the Congress (Con-
gressional Record, March 26, 1973), he indicated that its cable television provi-
sions would have to be revised in the light of events since December, 1969 when
the Committee Print of the predecessor bill was reported out of the Senate
Subcommittee on Patent Trademai-ks and Copyrights to the full Senate Committee
on the Judiciary. On behalf of the copyright owners for whom I speak here
I respectfully submit several suggestions for changes which they consider essen-
tial in order to permit and facilitate the continued production of high quality
motion pictures and television programs.' These changes are in addition to
those required by the insertion of an arbitration clause :

'We have previously submitted to the Subcommittee a proposed text for §§ 111 and 501
•which incorporates most of the clianses proposed herein. That text, however, did not
contain the change proposed for § 801 of the bill discussed below under subheading 3.

Furthermore, a clarifying change has been made in the definition of "cable system"
(§ 111(f) (1) (C) deviating slightly from our previously submitted text. I annex hereto
as Appendix V a copy of our revised text for §§ 111, 501 and 801 containing the proposed
changes which the copyright owners consider to be essential.
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1. Grant of Compulsory License to Cable Systetns %cith Appropriate Limitations
on its Scope
Consistent with the Consensus Agreement the Bill should grant to cable sys-

tems a compulsory license to retransmit all signals lawfully being carried by
them prior to March 31, 1072 ("grandfathered" signals) and all local signals as
defined by the FCC as well as such other additional or distant signals as would
be consistent with the rules adopted by the FCC in February, 1972. With respect
to signals subject to compulsory licensing, violation of exclusivity provisions
established by the FCC should be a copyright infringement for which both the
copyright owner and the broadcaster holding an exclusive license shall have a
remedy under copyright law through court actions for injunctions and monetary
relief.

The Consensus Agreement provides that the compulsory license shall be limited
to "those distant signals defined and authorized under the FCC's initial package"'
(in addition to local and "grandfathered" signals). In general terms, the FCC's
initial rules contemplate importation of usually two distant signals into the 35-
mile zones of larger markets (subject to certain exclusivity requirements), of
enough distant signals to provide adequate program service within the 35-mile
zones of smaller markets, and virtually unlimited distant signal carriage beyond
the 35-mile zones of all markets. By incorporating by reference the pertinent
provisions of the FCC's rules, the bill should adopt corresponding limitations on
the scope of the compulsory license otherwise being given to cable systems. Thus,
the retransmission by a cable system of distant signals beyond the compulsory
license should be subject to full copyright protection. Further, as provided for in
the Consensus Agreement the FCC would not ". . . be able to limit the scope of ex-
clusivity agreements as applied to such signals beyond the limits applicable to
over-the-air showings."
These provisions dealing with limitations on and enforcement of the compul-

sory license which are called for by the Consensus, were vital to reaching any
consensus and are essential for insertion into §111 rather than to be left to regula-
tion by the FCC. Such a compulsory license constitutes preferential treatment of
CATV under copyright law at the expense of the program suppliers and broad-
<3asters. Indeed, under the statutory compulsory license cable systems will not
have to bargain with the copyright owners for the right to use their programs
or for the amount of fees which they would have to pay for such use. In the light
of these privileges granted to the cable industry, it would be completely unfair to
allow a four member majority of the FCC to expand the scope of that compulsory
license by simple administrative regulation as would be the case if the com-
pulsory license were open-ended.
The limitation on the scope of the compulsory license is not a regulatory

measure, nor is it a measure that unwisely ties the hands of the FCC. The FCC
would retain full power to change its rules as it sees fit consistent with the public
interest standards of the Communications Act. But the FCC would not be given,
just as the FCC does not now have and should not have, the power to change the
copyright law and thereby the power to take private property from one party and
give it to another party simply through administrative fiat.

2. Basis for computation of fees
The present text of the bill imposes the percentage royalty on the gross

amounts received from subscribers "for the basic service of providing secondary
transmissions of primary broadcast transmitters." § 111(d) (2) (A).

Spokesmen for the CATV industry, however, have publicly voiced their hope
that income and profit from sources other than secondary transmissions will per-
mit them in the future to reduce the fees they charge to their subscribers and
may even enable them to eliminate subscribers' fees entirely.

Thus, at the argument before the Supreme Court of U.S. v. Midiocst Video
Corp. (decided in 406 U.S. 649; 1972) the following colloquy took place between
the Chief Justice and the Deputy Solicitor Genei-al, Mr. Lawrence G. Wallace as
reported in 40 L.W. 3509.
The Chief Justice : "Is there advertising on cable TV?"
Mr. Wallace replied that it is authorized in cablecasting and furthermore, if

the programs are picked up from the networks they are run as they are without
deletions of advertisements.
The Chief Justice : "Does that mean that subscribers [of CATV] will be pay-

ing to have advertising?"
"Yes," Mr. Wallace replied, "but to the extent that there is advertising, it will

reduce the subscription rates." { italic supplied)
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It is apparent that if said subscribers' fees should be reduced due to circum-

stances wholly uni-elated to the use of programs and due solely to cable systems
developing other sources of revenue, the copyright owner should not be deprived
of his fair compensation. This is so especially since his property continues to

be used by the CATV system which still retransmits its programs for promotional
puiiJoses in order to acquire and retain the subscribers to whom it sells other

profital)le services. Consequently, the statute should promcle that in readjusting
the fees, the Trihnnal shall have broad powers to set and to adjust the fees both

with respect to the fuanner and method in which it is to be computed and the

base on which the fees are to be assessed.^

The granting of such bi'oad powers to the Tribunal are necessary to prevent a

manipulative restructuring of subscribers" fees in order to attract customers to

oijerations of the cable system other than "the basic service of providing secondary
transmission of primary broadcast transmitters."

In the absence of a specific grant of such iwwers. the Tribunal might not be

in a position to promulgate fee changes freely and flexibly as economic changes
and total fairness might require. Instead, it might he bound by the rigid limita-

tions contained in the statute. It might not be able to take into consideration

the requirements of a fast moving technological age. If the hands of the Tribunal
were limited to a particular manner and method of setting the fees or if it had
to utilize a particular base on which fees were to be assessed, the result may
well be that the fees would be grossly or even shockingly inadequate. In such

ease, the parties w'oiild be compelled to seek legislative relief and the Mstory of
copj/right law revision abundantly demonstrates how difficult it is to achieve

statutory enactment in this field.

S. Guidelines for adjustment of fees

Another matter which causes great concern to the copyright owners, especially
if the Congress should adopt a fixed fee schedule contrary to the joint recom-
mendations of the parties contained in the Consensus Agreement and contrary
to the arguments wliich I am presenting here today, is the wording of § 801(b)
of S. 1361 which now provides that the Tribunal "shall make determinations

concerning the adjustment of the copyright royalty rates specified by Section
111 ... so as to assure that such rates continue to be reasonable . . ." (italic

supplied). I urge that this language be changed to provide that the Tribunal
"shall make determinations concerning the adjustment of the copyright royalty
rates specified by § 111 ... so as to assure that such rates are just and reasonable."

Only thus will the Tribunal at the i>eriodic review of the rates be able to proceed
to an open and fair determination without any implication such as that con-
tained in Section 801 as presently worded, that the royalty rates initiaUy set in

the statute were deemed "reasonable" when they were initially adopted.

4. Definition of Cable Systems
The degnition of cable systems as now contained in § 111(f) (1) (C) is amliig-

uous and may be misinterpreted to fragment the revenue of a system for the

puiT>ose of computing royalties payable under a progressive rate such as that
used in the fee schedule of § 111 or such as may be adopted by arbitration. Thus
the computation of royalties iinder the fee schedule of § 111 of S. 18()1 made in Ap-
pendix I attached hereto and referred to supra on p. 296 is based upon
the "conventional" definition of a cable system employed, for example, by the
TV Fact Book. On the other hand, the FCC embodied a definition of cable sys-
tems into its cable rules § 76.5(a)) which contained a note as follows:
"NOTE : In general, each separate and distinct community or municipal entity

(including single, discrete, uninconiorated areas) served by cal)le television

system, constitutes a separate cable television system, even if there is a single
headend and identical ownership of facilities extending into several com-
munities. See. e.g., Telerama, Inc. 3 FCC 2d 585 (1966) : ilission Cable TV.
Inc.. 4 FCC 2d 236 (1966) ."

If the royalty computation of the Table, Appendix IV were to be ba.'ed on
the FCC's definition of cable systems, the revenues of individual cable systems
would be fragmented to such an extent that they would jtay an even lower
rate of copyright fees until § Ill's sliding scale. The result would be that
the average effective fee paid by cable systems would be reduced from 1.93%
to perhaps as low as 1%.

"§111 p(ih«Pction (tl) (2) as proposprt by CCO (Apppiulix V attapheri horpto). providps
that the cable system in its ppriorlie reports must inrlieatp "the frross amounts irresppe-
tive of soiirop received by it" and provides for determination of "inst and reasonable
eomnnlsory license fees" without limiting specifieally the revenues wliich mnst serve as
Hip base for computing the royalties.
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Accordingly, tJie copyright owners urge that the following sentence be added
(<) the detinition of a "cable system" in S 111(f) (1) (C) of S. 1361 :

"For purposes of determining the royalty fee under Siibsection (d) (2) (B), two
or more cable systems in contiguous communities under common ownership or

control or operating from the one headend shall be considered as one system."

5. Exemption for small systems
Another point which I would like to bring to the attention of the Sub-

'Committee is tlie exemption from copyright payments of presently existing inde-

pendently owned cable systems having fewer than 3.500 subscril;ers as pro-
vided for in the Consensus Agreement. In tliis connection I share the opinion
previcnisly expressed by tlie Subcommittee that it is not desirable to exempt
a commercial enteiprise from the payment of copyright fees exclusively on the
basis of size. Indeed, the copyright owners have given voice to this view in a
letter to Mr. Thomas C. Brennan, Chief Counsel to the ^Subcommittee, dated

February 28, llXii). in which they said that since even small systems pay sub-

:stantial fees to municipalities for franchises and pay their suppliers of e(piip-
ment and their utility bills without any exemptions or discounts, they should
not be exempted from the payment of royalties for the program they use.

Thereafter, however, in an effort to reach agreement with the cable industry.
~we were persuaded that we should not oppose a reasonable exemittion for small
and independently owned systems.
While we reconnnended that such an exemption be granted to independently

owned systems having less than 1,500 subscribers, the Consensus Agreement
ultimately provided for a much larger exemption and covered systems up to 3.500
siibscrihers. Our support for this provision, therefore, is intimately connected
with the Consensus Agreement and our desire to reach agreement on a care-

fully balanced "package." If that package is now disturbed, and one part of the
Consensus Agreement essential to copyright owners repudiated by the cable

industry—namely arliitration of the fee question—we would have no rea.son

to continue to support the provision exemi)ting systems with fewer than 3,500
suliscribers which are "independently owned" and "now in existence." Accord-

ingly if the Committee determines to set fees in the bill we believe it should
not insert therein an exemption for smaller systems since it has no rational
basis or .iustification in the public interest.

6. Special music fund
Section 111(d) (3) (C) of S. 1361 provides that 15% of the royalties collected

shall be maintained in a special fund and distributed to the copyright owners or
their designated agents, of musical works. It is felt that the allocation of the
funds distributable shoidd not be predetermined by the statute. The amounts
payable by cable systems should be set by the Copyright Royalty Tribunal, and
its allocation to the various groups of cop,vright owners incliuling owners of mu-
sical works, should be left to the Tribunal on the basis of the economic evidence
before it.

7. The Overly-Broad (Jnvemmental and Xonprofit Organization Exemption
Section 111 would exempt completely from any copyright law provisions second-

ary transmissions when made at cost by either governmental bodies or nonprofit
organizations. This exemption in its present form appeared in H.R. 2512, 90th
Cong., 1st Sess. As explained in the report on that bill, H. Kept. 83. 70th Cong.,
1st Sess. at 53-54, this provision was concerned with the operations of "non-

profit 'translators' or 'boosters' which do nothing more than amplify broadcast
signals and retransmit them to everyone in an area for free reception. . . ." These
translators and boosters have always been subject to FCC regulation and require
retransmission consent of the originating station under § 325(a) of the Federal
Communications Act.

However, the language of the exemption as formulated in § 111 would be

equally applicable to cal)le systems which are operated l>y governmental bodies
or noTiprofit organizations. In order to limit the exemption to nonprofit transla-
tors and boosters and similar secondary transmitters, we propose to insert into
the text for § 111(a) (4) the words ". . . is not made by a cable system . . ."

There are a large number of nonprofit organizations in the United States.

Many of them operate big enterprises. Moreover, there are already in existence
at least 15 municipally-owned CATV systems and there is an increasing drive
across the country for municipal ownership of cable .systems. ( See David Foster :

"Municipal Ownership Makes Precious Little Sense" in CATV Newsweekly, July
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18, 1973, p. 41). The copyright owners are concernecl that increasing governmental
or non-profit ownership of cable systems may deprive them of license fees for the
use of their product.
A free ride for these entities cannot be squared with the achievement of the

public purpose which underlies the copyright system. That purpose is to pro-
mote the useful arts by granting compensation adequate to foster creativity. A
legal requirement that copyrighted film programs be available to nonprofit and
governmental users for free is no less repugnant to the purpose of the copyright
system because the user does not intend to make a profit.
No matter how well governmentally sponsored and nonprofit enterprises func-

tion, no one would suggest that the law require that their suppliers of equip-
ment, products and services furnish them free of charge. Likewise no one would
suggest that the law require artists to donate their paintings to publicly owned
art museums or authors to donate writings to publicly owned libraries. Nor should
the law require that the suppliers of the film products used by CATV supply them
to CATV free of charge merly because the CATV is operating on a nonprofit
basis. None of these bodies obtain free of charge the products and services upon
which their operation depends. CATV should be no different.

IV. THE NEED FOB ADEQUATE COPYRIGHT FE:ES

1. The adverse impact of CATV's importation of programs from distant stations
on the program producers' income from television licenses

Frequency allocations and determinations by the FCC of a station's power,
and of the height and location of its transmitting antenna, together with electro-

physical limitations on television reception imposed by the horizon, lead to

a limitation of the area which the station's signals can reach for effective recep-
tion and to the creation of definite geographical areas and commercial "markets"
serviced by local stations.

Copyright owners grant licenses to a television station for the telecasting
of programs in that station's market. These licenses usually are specifically
limited to the licensee station's present power and antenna height in order to

prevent programs from being received in other markets.
A station's revenue and hence one of the factors which will determine the

price which it is able to pay to the copyright owner for a license to broadcast
a copyrighted work, depends on the size of the audience within the station's

market but not on any audience outside of that station's market. Each time
a program is exhibited in a market, the audience potential for the next showing
of the program in that market is diminished.
When a cable system imports a program from a distant station, it scoops

up part of the potential audience for that program in the market where the
cable system operates with the result that the local station will pay only a
reduced license fee, if it is willing to take a license at all, for a program which
has already been shown in its market. CATV importations of these programs into

other markets, in effect, deprives the copyright owners of their right to grant
exclusive licenses in such other markets and thereby diminishes their ability
to collect license fees in those markets. The FCC's non-duplication rules pre-
vent such invasion of the station's markets only to a very limited extent and
are applicable neither outside of the top 100 television markets nor to systems
located more than 35 miles distant from reference points within any market.

2. The claim of "douMc payment" is economically contrary to commonscnse

CATV spokesmen have claimed at times that copyright owners seek "double
payment" for the same performance, i.e., first from the broadcasters and then
from the cable system, and that in any event they should seek to make up
their losses by charging additional fees to their licensee television stations
whose programs the CATV systems retransmit. Since most of these stations

are also the victims of CATV's competition and diversion of income in their
own markets, such claims adds insult to injury. Moreover, the originating station
will be unwilling to increase its fees because most advertisers will not pay
additional rates for having their commercials carried to distant markets.
The net economic result of pemuitting the importation of programs from

distant stations has been well described by Dr. Leland .Johnson of the Rand Cor-

poration in his study Cable Television and the Question of Protecting Local

Broadcasting, 1970, p. 21 (prepared \inder a grant from the Ford Foundation) :

"Because local audience is generally more valuable [to advertisers] than is the
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more distant audience, the financial costs of audience lost to the local station are

likely to outweigh the gains to the distant station—implying a net reduction in

financial resources available for programming. Under these circumstances . . .

the benefit of cable growth might well lie largely in providing the public with
more channels of worse stuff."

See also Mayer, About Television, New York, 1972, pp. 375, 376.

These facts of economic life in the program distribution industry have been

recognized by the Court of Appeals in the CBS v. Teleprompter case, where the
Court said in its footnote 2 :

"Teleprompter has argued that the copyright holder can demand a greater
fee from the broadcast station in the larger market in light of the greater audi-
ence that will now view the programs as a result of CATV. However, appellants
have responded, and we must agree, that the amount that a broadcast station is

willing to pay for the privilege of exhibiting a copyrighted program is economi-

cally tied more to the fees that advertisers are willing to pay to sponsor the pro-

gram than to some projected audience size. No evidence was presented in the
court below to show that regional or local advertisers would be willing to pay
greater fees because the sponsored program will be exhibited in some distant mar-
ket, or that national advertisers would pay more for the relatively minor increase
in audience size that CATV carriage would yield for a network program. Indeed,
economics and common sense would impel one to an opposite conclusion.

S. The Addition of a New Source of Income to Program Producers is in the Public
Interest

Multiple uses of copyrighted works have traditionally led to the payment of

separate royalties for each income producing use. Thus, as Dr. Leland Johnson
explains in The Future of Cable Television (1970), another indepth economic
study prepared by the aforecited distinguished economist for the Rand Corpo-
ration under a Ford Foundation grant (p. 27) :

". . . the fact that a movie is produced primarily for the theatre market and
supported by paid admissions does not suggest that television stations supported
by advertising revenues should have free access to those movies. Nor does the pro^
duction of programming primarily for the advertiser supported broadcast market
c>uggest that cable systems supported by subscribers should have free access to
that programming."
The history of the motion picture industry illustrates this point well. The

sources of the industry's Income have varied over the years. In pre-television
days, motion picture income came primarily from exhibition in theatres. When
television became a commercial fact, the feature films produced by the motion
picture companies and already shown in threatres were licensed under copyright
law to television stations and networks for broadcasting into the nation's homes
and additional fees were paid for the .separate broadcasting use. Fees for tele-

vision network use did not include the right to use the films for non-network
broadcasting. The subsequent showing of films in local stations (called "syndica-
tion" in the trade) provided an additional source of income for the program
producers.
The same pattern of separate payments for different uses was applied when

films made for television (as distinct from theatrical exhibition) began to come
into widespread use. Thus original films made for television were licensed to tele-

vision networks and then to local stations. These licenses did not permit use of
the TV films by CATV. a use reserved to the licensor as a future source of income.
These patterns of different rentals for different uses are the patterns not only

of the past years in which the motion picture industry grew, but still prevail
today. The varioiis soui'ces of income from different uses of the same film pro-
vide money to pay the creative people who make the films.

The production and distribution of both feature films and television program
series are characterized by a high degree of financial risk with large capital
expenditure. Even where a motion picture is produced for initial exhibition in

theatres, the great majority of these films would not break even, let alone make a

profit, without revenue from television showings. Indeed, most feature films

would not be produced at all were it not for the anticipated revenue from
television.

Even more risky are the development, production and distribution of pro-
grams specifically designed for television. Producers of television series must ini-

tiate, v/ith a substantial investment, a broad range of program development
projects to insure a continuous flow of product. Fewer than one in five "develop-
ment projects" (all of which require some cash risk) progress to the point of
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Tjeing a finished "pilot" film. The pilot itself is merely a sample program requiring
a signifit-ant si>eculative outlay hy the producer, the return of which is by no
means guaranteed. Approximately two-thirds of the pilot programs are not suc-

cessful, and of those which are successful, 90 percent of the producers do not re-

coup their exi)enses in the first run.

In order to permit producers to amortize their investment and to at least

lirejik even, it wouUl seem natural that CATV contribute a fair share out of the

cable systems' income from their use of copyrighted films. The addition of license

fees from calile systems as a new source of income will be an incentive to in-

crease and improve the production of programs.
According to Dr. Johnson, as set forth in the aforecited study The Future of

Ciihle Television, CATV has an important public task to perform and there are

good policy reasons why CATV should pay copyright fees. He says ( t). 2{\) :

"Even if advertiser erosion were not an issue, pa.vment would constitute an
additional revenue source to program producers that would likely stimulate pro-
duction of additional programming iti a socially desirable fashion." (Emphasis
supplied)
As Dr. John -on further explains, the contribution by CATV to the payment

of cop.vright fees will not only constitute additional revenue for pro'^rnm
producers and lighten the burden of bro.idcasters. l)ut it will also improve
diversity of programming which cable sy.stems will l)e able to retransmit to

their subscribers :

"Payment for Itoth commercial and non-commercial signals may have liene-

ficiai effects on diversity in programming by reducing the programming costs

to stations whose signals are carried on cable.*******
. . . the nature of what cable operators obtain will likely not be independent

of what they pay. One can reasonably expect that their payments, in addition
to advertiser revenues within the broadcasting system, would bring forth

programming that otherwise would not have been produced" {Id. at pp. 39-40).
And in his other aforementioned study for the Rand Corporation entitled

Cable Telei'ision and the Question of Protectinrj Local 11 roadcasting (1970, at

pp. 20-21), Dr. Johnson explains the desirability of cable systems paying sub-
stantial fees to the copyright owners :

"If calWe operators pa.v substantially for programming, the.v will, in effect be

sharing the cost of programming with broadcasters, to the benefit of both.*******
For the reasons discussed above, the higher the fees set. the greater the extent

to which cable operators will share programming costs with broadcasters, and
the less severe the problem of maintaining adequate over-the-air services in

the face of cable growth."

4. The Growth of the Cable Industry ivill increase the losses of the eopijrif/ht
ouniers unless substantial royalties are pnid by that industry

The huges revenues of CATV, produced by the diversion of audiences from
TV to CATV. will reduce the income presently collected fr(tm advertisers liy the

many hundreds of stations to whom fi'ni producers now license their copyrighted
motion pictures.
When television appeared on the entertainment .scene in the early nineteen

hundred anl fifties and diverted revenues from theatres to television stations,
fu'l copyright coverage ap])licalile to the telecastiiig of motion jiir-tnres replaced
at least a part of the lost theatrical revenues. The same has unfortunately not
been true so far for CATV because of the failure of cable systems to contribute
to the cost of program production. If the fee .schedule of § 111 of S. 1861 should
be adopted, the inadequate amount of such fees (see supra, Part III) would do
little to remedy the situation.
As the number of viewers of television programs by means of CATV grows.

the reward to the creative arti.sts must shrink as broadcasters become fewer,
and their audiences smaller. The end result must be that less and les.s talent
will be attracted to the creation of television programs, that the standard of

quality of .sucli pograms will inevitably suffer, and that the nmnber of pro-
grams in which it would appear fruitful to make an investment will decline,
unless CATV is required to nay substantial copyright fees.

Wliile the magnitude of the decline of the program production industry's in-

come resulting from the spread of CATV is hard to express in temis of dollars
and cents without the aid of economic fact-finding and expert evidence as out-
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lineil above, such decline will certainly he suhstantial. If uncompensated, this
decline would tlireaten the continued viability of the industry and with it, the
livelihood of the people who comprise it.

CONCT.USIOX

Throughout the Ions lastin.ij debate on protec-tion for copyrishted television

profjrams apunst their uncompensated retransmission by cable systems, the

copyright owners have encountered the myopic proposition that modern tech-

nology has made traditional principles of copyright protection too burdensome to

"progress" and, hence, expendable. In my view, however, the Congress would
commit a grave error if on such specious premise it were to erode the funda-
mentals of copyright protection which have stood since the beginning of the

Republic.
To Ituild cable systems, to multiply the numl)er of disfcmt signals carried by

them and to increase the distances by the miracles of modern technology, does
not result in bringing to the public more high quality programs. Te'evision sig-
nals are nothing but e'eetro-magnetic impulses. They may carry a message but
contrary to ^McLuhan. they are not Hie message. The piihlic'.s demand in not for

signals or ehanneU hut for programs. To ignore this distinction is to fail totjilly
to meet the real challenge of communications technology or to realize the poten-
tial of cable television.

Without the production of television programs, both broadcasting stations and
cable systems would be unable to operate and the television receivers of the
American public would stand dark and silent. To jeopardize or to minimize
copyright protection for the creators of these programs is, inevitably, to collapse
the structure upon which the television and cable industries stand. Copyright
protection is a pillar of progress, not as some have come to represent it. a penalty
on j)rogress. If the price of the new technology of cable television is the dis-

couragement or stagnation of creative endeavors, the American people will face
the bleak future of living with a very sterile technology.

Full Text—Agreement Among Principal Industry Groups

Compromise Sponsored by Office of Telecommunications Policy With Representa-
tives of Broadcasters, Copyright Owners and Cable t<ystems

APPENDIX D

CONSENUS AGREEMENT

Local Sig}ials:

Local signals defined as proposed by the FCC. except that the significant view-
ing standards to be applied to "out-of-market" independent stations in overlap-
ping market situations would be a viewing hour share of at least 2% and a net

weekly circulation of at least 5%.

Distant Signals:

No change from what the FCC has proposed.

Exclusivity for Non-'MetxcorTv Programming (against distanct signals only):
A series shall be treated as a unit for all exclusivity purposes.
The burden will be upon the copyright owner or upon the broadcaster to notify

cable systems of the right to protection in these circumstances.

A. Markets 1-50

A 12-month pre-sale period running from the date when a program in syndica-
tion is first sold any place in the U.S.. plus run-of-contract exclusivity where
exclusivity is wi-itten into the contract lietween the station and the program sup-
plier (existing contracts will be presumed to be exclusive) .

B. MarTcets 51-100.

For syndicated programming which has had no previous non-network broad-
cast showing in the market, the following contractual exclusivity will be allowed :

(1) For off-network series commencing with first showing imtil first run
completed, but no longer than one year.

(2) For first-run syndicated series, commencing with first showing and
for two years thereafter.

(3) For feature films and first-run. non-series sydicated programs, com-
mencing with availability date and for two years thereafter.
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(4) For other programmiug, commencing with purchase and until day
after first run. but no longer than one year.

Provided, however, that no exclusivity protection would he afforded against a
program imported by a cable system during prime time imless the local station
is running or will run that program during prime time.

Existing contracts will be presumed to be exclusive. No preclearance in these
markets.

C. Smaller Markets.

No change in the FCC proposals.

Exclusivity for Network Programming :

The same-day exclusivity now provided for network programming would be
reduced to stimultaueous exclusivity (with .special relief for time-zone problems)
to be provided in all markets.

Leapfrogging :

A. For each of the first two signals imported, no restriction on point of origin,
except that if it is taken from the top 2.5 markets it must be from one of the two
closest such markets. Whenever a CATV system must black out programming
from a distant top-25 market station whose signals it normally carries, it may
substitute any distant signals without restriction.

B. For the third signal, the UHF priority, as set forth in the FCC's letter of

August 5, 1971, p. 16

Copyright Legislation:

A. AH parties would agree to support separate CATV copyright legislation as
described below, and to seek its early passage.

B. Liability to copyright, including the obligation to respect valid exclusivity
agreements, will be established for all CATV carriage of all radio and television
broadcast signals except carriage by independently owned systems now in exist-

ence with fewer than 3500 sub.scribers. As against distant signals importable
under the FCC's initial package, no greater exclusivity may be contracted for
than the Commission may allow.

C. Compulsory licenses would be granted for all local signals as defined by
the FCC, and additionall.v for those distant signals defined and authorized
under the FCC's initial package and those signals grandfathered when the
initial package goes into effect. The FCC would retain the power to authorize
additional distant signals for CATV carriage ; there would, however, be no com-
pulsory license granted with respect to such signals, nor would the FCC be able to

limit the scope of exclusivity agreements as applied to such signals beyond the
limits applicable to over-the-air showings.

D. Unless a schedule of fees covering the compulsory licenses or some other

payment mechanism can be agreed upon between the copyright ownei's and the
CATV owners in time for inclusion in the new copyright statute, the legislation
would simply provide for compulsory arbitration failing private agreement on
copyright fees.

E. Broadcasters, as well as copyright owners, would have the right to enforce

exclusivity rules through court actions for injunction and monetary relief.

Badio Carriage:
"When a CATV system carries a signal from an AM or FJNI radio station licensed

to a community beyond a 35-mile radius of the system, it must, on request, carry
the signals of all local AM or FM stations, respectively.

Gran dfathering:
The new requirements as to signals which may be carried are applicable only

to new systems. Existing CATV systems are "grandfathered." They can thus

freely expand currently offei'ed service throughout tlieir presently franchised
areas with one exception : In the top 100 markets, if the system expands beyond
discrete areas specified in FCC order (e.g., the San Diego situation), operations
in the new portions must comply with the new requirements.
Grandfathering exempts from future obligation to respect copyright exclu-

sivity agreements, but does not exempt from future liability for copyright
payments.



309

APPENDIX E

Federal CoiiMUNiCAXioxs Commission

Washiiigtou, D.C. 20551

January 26, 1972
Hon. John L. McClellan,
Chairman, Subcommittee on Patents, Trademarks and Copyrights,
U.S. Senate,
Washington, D.C.

Dear Mb. Chairman : This letter is directed to an important policy aspect of
our present deliberations on a new regulatory program to facilitate the evolution
of cable television. That is the matter of copyright legislation, to bring cable into
the competitive television programmiug market in a fair and orderly way—a
matter with which you as Chairman of the Subcommittee on Patents, Trademarks
and Copyrights have been so deeply concerned in this and the last Congress.
You will recall that we informed the Congress, in a letter of March 11, 1970 to

Chairman Magnuson, of our view that a revised copyright law should establish
the pertinent hroad framework and leave detailed regulation of cable television

signal carriage to this administrative forum. In line with that guiding principle
iind a statement in our August 5, 1971 Letter of Intent that we would consider
altering existing rules to afford effective non-network program protection, we
are now shaping a detailed program dealing with such matters as distant signal
carriage, the definition of local signals, leapfrogging, and exclusivity (both
network and non-network). That program is now approaching final action.
As of course you know, representatives of the three principal industries in-

volved—cable, broadcasters, and copyright owners—have reached a consensus
agreement that deals with most of the matters mentioned above. On the basis
of experience and a massive record accumulated over the past several years, we
regard the provisions of the agreement to be reasonable, although we doubtless
would not, in its absence, opt in its precise terms for the changes it contemplates
in our August 5 proposals. But the nature of consensus is that it must hold to-

gether in its entirety or not at all—and, in my own view, this agreement on
balance strongly serves the public interest because of the promise it holds for

resolving the basic issiie at controversy.
This brings me directly to a key policy consideration where your counsel would

be most valuable. That is tlie eft'ect of the consensus agreement, if incorporated
in our rules, on the passage of cable copyright legislation.
The Commission has long believed that the key to cable's future is the resolu-

tion of its status vis-a-vis the television programming distribution market. It has
held to this view from the time of the First Report (1965) to the present. We
remain convinced that cable will not be able to bring its full benefits to the
American people unless and until this fundamental issue is fairly laid to rest.

An industry with cable's potential simply cannot be built on so critical an area of

uncertainty.
It has also been the Commission's view, particularly in light of legislative his-

tory, that the enactment of cable copyright legislation requires the consensus of

the interested parties. I note that you have often stressed this very point and
called for good faith bargaining to achieve such consensus.

Thus, a primary factor in our judgment as to the course of action that would
best serve the public interest is the probability that Commission implementation
of the consensus agreement will, in fact, facilitate the passage of cable copyright
legislation. The parties themselves pledge to work for this result.

Your advice on this issue, Mr. Chairman, would he invaluable to us as we near
the end of our deliberations.

\Yith warm personal regards.
Sincerely,

Dean Burch, Chairman.
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U.S. Senate Committee on the Judiciary. Sitbcommittee on Patents.
Tkademarks, anu Copyrights

(Pursuant to Sec. 13, S. Res. 32, 92d Congress)

Washington, D.C. 20510

January 31, 1972

Hon. Dean Burch,
Chairman, Federal Communications Commission, Washington, D.C.

Dear Mr. Chairman : I have your letter of January 26, 1972, requesting my
advice on the effect of the consensus agreement reached by the principal parties
involved in the cable television controversy on the passage of legislation for

general revision of the copyright law.
I concur in the judgment set forth in your letter that implementation of the

agreement will markedly facilitate passage of such legislation. As I have stated
in several reports to the Senate in recent years, the CATV question is tlie only
significant obstacle to final action by the Congress on a copyriglit bill. I urged
the parties to negotiate in good faith to determine if they could reach agreement
on both the communications and copyright aspects of the CATV question. I com-
mend tlie parties for the efforts they have made, and believe tliat tlie agreement
that has been reached is in the public interest and reflects a reasonable com-
promise of the positions of the various parties.

Tlie Cliief Counsel of the Subcommittee on Patents, Trademarlcs and Copy-
rights in a letter of December 15, 1971 has notified all the parties tliat it is the
intention of the Subcommittee to inuuediately resume active consideration of
the copyright legislation upon the implementation of the Commission's new cable
rules.

I hope that the foregoing is helpful to the Commission in its disposition of this

important matter.
With liindest regards, I am

Sincerely,
John L. McClellan, Chairman..

National Cable Television Association, Inc.,

Rohinson, 111.. Frhninnj II,. 1972.

Mr. Da\t:d Horowitz,
Screen Gems
Neiv York City, A^Y.

Dear Mr. Horowitz: As you know, the FCC issued its long-awaited CATV
Report and Order on February 3. The rules adopted in that document are

largely based on the compromise agreement of November 5, 1971, to which
NCTA. NAB, AMST and the ad hoc copyright owners' committee were signatories.

NCTA has analyzed the new rules, and, although we would have preferred
to have manv of the provisions enacted in a different manner, we have decided

not to cause further delay by our opposition.
The compromise obliged all of the agreeing parties to support implementation

of its provisions. The FCC has now acted, and the new rules are scheduled to

take effect on March 31. I trust that you will joint with us in opposing any recon-

sideration of the Report and Order, attempts to stay the effective date, or appeals
from the rules. Support of the Commission at this time is called for by the

compromise.
Best personal regards.

Sincerely,
John Gwin,.

Picture Industries, Inc..

ISlew York, N.Y., February 18, 1912.

Mr. John Gwin.
Chairman of the Board, National Calle Television Association. Inc., Robinson,

III.

Dear Mr. Gwin : Thank you for your letter of February 14. 1972.

We are in full accord with your statement that "the compromise obliged all

of the agreeing parties to support implementation of its provisions." I trust that

we are also in agreement that such implementation pertains not only to the rules
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issiiPd l)y the FCC Imt also to copyright legishition aud that those two aspects
of inii»leineiitiiig the Compromise are inextricably tied togetlier.

In this coimection, I would like to stress the need for immediate meetings
betweeTi (lur respective lawyers to agree on the text of a revised Section 111 of
the Copyright Bill which would reflect the provisions of the Compromise and
which the parties would recommend jointly to the Congress. In my absence,
Oerald I'hillips telephoned you earlier this week to recpiest that NCTA's law-
yers be made available for this purpose at dates earlier than they have stated
they could meet in view of their other XCTA commitments. I sincerely hope
that you will be able to arrange for such a meeting within the next several
days.
As to the fee schedule under the compulsory license, the members of your

and our negotiating committees agreed at our last meeting that a fee schedule
could not be worked out between the pai'ties. It was n cognized that tbis was
inevitable as long as NCTA feels that any agreement must provide for a single
fee to embrace all types of i)rogram material. Oliviously. since our Committee
represents producers and distributors of Aimed and taped television programs, we
could not negotiate for fees payable to the music performing societies, the
networks or other possible claimants. Tliis is a point which we had made at the
outset of our negotiations, and it was for that reason that we suggested to your
Committee at (mr meeting in December of last year that NCTA should enter into

negotiations with these other groui)s.
In any event, it has lieen cpiite clear to Iioth parties that an.v further efforts

at negotiation of fees would not only be fruitless, but would delay prompt intro-

duction and enactment of a copyright bill, which is essential to implementation
of the consensus agreement.
At the last meeting of the two industry committees, the NCTA reoi">esentatives

stated that despite this inability to agree iipon fees, the NCTA would nonetheless

support inclusi(jn in the statute of a fee schedule not agreed to by the parties.
In a subsequent conversation. Alfred Stern confirmed to me that this was the
official position of the NCTA, adopted at a board meeting of the Association. In
our view, this violates the clause of the Comi)romise which states expressly that

"[ujnless a schedule of fees covering the compulsor.v licenses or some other

payment mechanism can ))e agreed upon between the copyright owners and the
CATV owners in time for inclusion in the new copyright statute, the legisla-
tion would simply provide for compulsory arbitration failing private agreement on

copyriglit fees." In view of the past history of open and fair dealing between
our groui»s. the indicated failure of the NCTA to su]iport th<^ cit'>d provision of

the Compromise has caused grave concern among the members of our Comnuttee.
In the meanwhile, I have received conflicting reports on the official attitude

taken by the NCTA regarding its support for the above provision of the Com-
promise. I believe, therefore, that it would be most helpful if you could advise
me by letter of the NCTA's unsquivical i>osition th;it it sui<j)orts all of the pro-
visions of the Compromise including that dealing with arbitration. Such assur-

ance wo\ild be most helpful in bringing about a full and speedy implementa-
tion of the C<nn{»romise—a goal to which our industry is completely committed.
With best personal regards.

Sincerely yours.
David H. Horowitz.

CABLE TELEVISIO,'^ INDUSTRY -1971 FEE STRUCTURE OF S. 1361

Margiifll Effective

rate Subscribers Revenue Fa" rate

Annual revenue range (thousands) (percent) Systems (millions) (millions) (millions) (percent)

SOtoSlfO 1

$160to$320 .._ 2

$380to$A?0 3

$480 to $640 4

$640 plus.. 5

Total. 2,839 6.20 396 7.t3 1.93

2,075
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COPYRIGHT REVISION BILL

PROPOSED TEXT OF CABLE TELEVISION SUBMITTED BY COMMITTEE OF COPYRIGHT
OWNERS

SEC. 111. Limitation on exclusive rights: Scondary transmissions

(a) CERTAIN SECONDARY TRANSMISSION EXEMPTED.—The second-

ary transmission of a primary transmission embodying a performance or display

of a worlv is not an infringement of copyright if :

(1) the secondary transmission is not made by a cable system, and consists

entirely of the relaying, by the management of a hotel, apartment house, or

similar establishment, of signals transmitted by a broadcast station licensed by
the Federal Communications Commission, within the local service area of such

station, to the private lodgings of guests or residents of such establishment, and
no direct charge is made to see or hear the secondary transmission; or

(2) the secondary transmission is made solely for the purpose and under the

conditi(ms specified by clause (2) of section 110 : or

(3) the secondary transmission is made by a common, contract, or sper-ial

carrier who has no direct or indirect control over the content or selection of the

primary transmission or over the particular recipients of the secondary transmis-

sion, and whose activities with respect to the secondary transmission consist solely

of providing wires, cables, or other communications channels for the use of others :

Provided, That the provisions of this clause extend only to the activities of said

carrier with respect to secondary transmissions and do not exempt from liability

the activities of others with respect to their own primary or secondary trans-

mission ; or

(4) the secondary transmission is not made by a cable system and is made
by a governmental body, or other non-profit organization, without any purpose of

direct or indirect commercial advantage, and vdthout charge to the recipients

of the secondary transmission other than assessments necessary to defray the

actual and reasonable costs of maintaining and operating the secondary trans-

mission service.

(b) SECONDARY TRANSMISSION OF PRIMARY TRANSMISSION TO
CONTROLLED GROUP.—Notwithstanding the provisions of subsections (a)

and (c), the secondary transmission to the public of a primary transmission em-

bodying a performance or display of a work is actionable as an act of infringe-

ment under section 501, and is fully subject to the remedies provided by sections

502 through 506. if the primary transmission is not made for reception 1)y the

public at large but is controlled and limited to reception by particular members
of the public.

(c) SECONDARY TRANSMISSIONS BY CABLE SYSTEMS—
(1) Subject to the provisions of clau.se (2) of this subsection (c), secondary

transmissions to the public by a cable system of a primary transmission made
by a broadcast station licensed by the Federal Communications Commission and

embodying a performance or display of a work shall be subject to compulsory
licensing upon compliance with the requirements of subsection (d) in the follow-

ing cases :

(A) Where the signals comprising the primary transmission are exclusively
aural and the secondary transmission is permissible under the rules and regula-

tions of the Federal Commimications Commissior ;
or

(B) Where the community of the cable system is in whole or in part within the

local service area of the primary transmitter : or

(C) Where the signals comprising the secondary transmission are contem-

plated by and consistent with section 76.5(a). (f), (g), (h), (i), and (o»

through (u) and Subparts D and F of the rules and regulations of the Federal
Communications Commission as published in Volume .37, Federal Register, page
3252 et seq.. on February 12, 1972.

(2) notwithstanding the provisions of clause (1) of this subsection (c), the

secondary transmission to the public by a cal>le system of a primary transmission.

made by a broadcast station licensed by the Federal Communications Commission
and enibodying a performance or display of a work is actionable as an act of

infringement under section 501, and is fully subject to the remedies provided by
sections 502 through .506. in the following cases :

(A) Where the signals comprising the secondary transmission, whether or

not authorized by the Federal Communications Commission, are inconsistent

with, or in exce.ss of those contemplated by, the rules and regulations of the
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Federal Communications Commission referred to in subclause (C) of clause (1)
of this subsection (c) ; or

(K) Where the community of the cable system is in whole or in part within the
local service area of one or more television broadcasting stations licensed by
the Federal Communications Commission and—

(i) the content of the particuhir transmission program consists primarily of
an organized professional team sporting event occurring simultaneously with the
initial fixation and primary transmission of the program ; and

(ii) the secondary transmission is made for reception wholly or partly out-
side the local service area of the primary transmitter : and

(iii) the secondary transmission is made for reception wholly or partly within
the local service area of one or more television broadcasting stations licensed

by the Federal Communications Commission, none of which has received au-
thorization to transmit said progi-am within such area.

(d) COMPULSORY L1CEN«E FOR SP^CONDARY TRANSMISSIONS BY
CABLE SYSTEMS.—

(1) For any secondary transmission to be siibject to compulsory licensing
under subsection (c), the cable system shall at least one month before the date of

secondary transmission or within 30 days after the enactment of this Act,
whichever date is later, lecord in the Copyright Office, a notice including a state-

ment of the identity and address of the person who owns or operates the sec-

ondary transjnission service or has power to exercise primary control over it

together with the name and location of the primary transmitter, or primary
transmitters, and thereafter from time to time, such further information as he
Register of Copyrights shall prescribe by regulation to carry out the purposes of
this clause (1).

(2) A cable system whose secondary transmissions have been subject to com-
pulsory licensing under subsection (c) shall during the months of January,
April, and July and October, deposit with the Register of Copyrights, in accord-
ance with requirements that the Register siiall prescribe by regulation and
furnish sucli further information as the Register of Copyrights may require to

carry out the purposes of this clause (2)—
(A) A statement of account, covering the three months next preceding, specify-

ing the number of channels on which the cable system made secondary trans-
missions to its subscribers, the names and locations of all primary transmitters
whose transmissions were further transmitted by the cable system and the

gross amounts irrespective of source received by the cable system.
(B) A total i-oyalty fee for the period based upon a schedule or schedules

to be determined as follows :

(i) Within sixty days after the enactment of this Act, the Register of Copy-
rights shall constitute a panel of the Copyright Royalty Tribunal in accordance
with Section 803 for the purpose of fixing a schedule or schedules of just and
reasonable compulsory license fees.

(ii) The schedule or schedules of compulsory license fees shall be determined
by the Tribunal in a like manner as if the Tribunal were convened to make a
determination concerning an adjustment of copyright royalty rates, provided,
however, that Sections 806 and 807 shall not apply and that the determination
of the Tribunal shall be effective at the end of the twelfth month after the en-

actment of this Act or on the date the Tribunal renders its decision, whichever
occurs sooner.

(iii) The Tribunal, immediately upon making a determination, shall transmit.
its decision, together with the reasons therefor, to the Register of Copyrights
who shall give notice of such decision by publication in the Federal Register
within fifteen days from receipt thereof. Thereafter, the determination of the
Tribunal may be subject to the judicial review in a like manner as provided in

Section 809 Imt no other official or court of the United States shall have power
or jurisdiction to otherwise review the Tribunal's determination.

(iv) Notwithstanding anv of the provisions of the antitrust laws (as desig-

nated in § 1 of the Act of October 15, 1914, p. 323, 38 Stat. 730, Tit. 15 U.S.C. § 12 ;

and any amendment of any such laws) owners of copyrights in different works
and owners of cable systems may among themselves or jointly with each other

agree on, or submit to the Copyright Tribunal for its consideration, one or more
proposed schedules of compulsory license royalty fees, and proposed categories
of secondary transmissions and cable systems for inclusion in any of the sched-

ules to be established or adjusted by the Tribunal pursuant to this subsection
and Section 802.



314

(C) The preceding subclause (B) of clause (2) of this subsection (d), shall

not apply to cable systems that before March 31, 1972, were operating in accord-

ance with the rules and regulations of the Federal Communications Commission,
served less than 3.500 subscribers, and were not, directly or indirectly, by stock

ownei'ship or otherwise, under common ownership or control with any other cable

systems serving in the aggregate more than 3,500 subscribers, provided that this

exemption shall continue to apply as long as the cable system continues to serve
not more than 3,500 subscribers and is not directly or indirectly, by stock owner-

ship or otherwise, under common ownership or control with any other cable

systems serving in the aggergate more than 3.500 subscril)ers, and provided fur-

ther, that such cable system files annually at the Copyright Office in accordance
with requirements that the Register of Copyrights shall prescribe by regulation,
a statement setting forth the names and addresses of other cable systems directly
or indirectly in control of, controlled by, or under common control with the cable

.system filing the statement, the number of subscribers served by each of such
other cable systems ;

and the names and addresses of any person or persons who
directly or indirectly own or control the cable system filing the statement and di-

rectly or indirectly own or control any other cable system or systems, and the
names and addresses of the cable systems so owned or controlled. For the pur-
poses of this subclause (C) of clause (2) of subsection (d), "subscriber" shall

mean a household or business establishment, or, if a hotel, apartment house or
>similar establishment, it shall mean a lodging or dwelling unit within such es-

tablishment containing a television receiving set.

(3) The royalty fees deposited under clause (2) shall be subject to the follow-

ing procedures :

(A) During the month of July in each year, every person claiming to be en-

titled to compulsory license fees for secondary transmissions made during the

preceding twelve-month peri(xl shall file a claim with the Register of Copyrights,
in accordance with recpiirements that the Register shall prescribe by regulation.
Notwithstanding any provisions of the antitrust laws (as designated in «i 1 of
the act of October 15. 1914. 38 Stat. 730, Tit. 15 U.S.C. § 12. and any amendments
of any such laws), for purposes of this clause any claimants may agree among
themselves as to the proportionate division of compulsory licensing fees among
them, may lump their claims together and file them jointly or as a single claim,
or many designate a common agent to receive payment on their behalf.

(B) After the first day of August of each year, the Register of Copyrights shall
determine whether there exists a controversy concerning the statement of account
or the distribution of royalty fees depositetl under clause (2). If he determines
that no such controversy exists, he shall, after deducting his reasonable admin-
istrative costs under this section, distribute such fees to the copyright owners
entitled, or to their designated agents. If he finds the existence of a controversy
he shall certify to that fact and proceed to constitute a panel of the Copyright
Royalty Tribunal in accordance with section 803. In such ca.ses the reasonable
administrative costs of the Register under this section shall be deducted prior
to distribution of the royalty fee by the tribunal.

(C) During the pendency of any proceeding under this subsection, the Register
of Copyrights or the Copyright Royalty Tribunal shall withhold from distribu-
tion an amount sufficient to satisfy all claims with respect to which a contro-

versy exists, but shall have discretion to proceed to distribute any amounts that
are not in controversy.

(e) Relation to other Imvs and regulations.—Nothing in this section shall
he construed as limiting or preempting the authority of the Federal Com-
munications Commission to regulate the operations of broadcast stations or
cable systems pursuant to any other Act of Congress : Provided that, the Federal
Communications Commission shall not limit the area, duration or other scope of
the exclusivity a television broadcast station may acquire respecting secondary
transmissions by cable systems that are not subject to the compulsory license

provided for in subsection (c) of this Section 111 beyond any limits that may be
applicable to the area, duration or other scope of the exclusivity a television
broadcast station may acquire respecting other television broadcast stations.

(f) Definitions.—As used in this section, the following terms and tlieir

variant forms mean the following :

(1) A "primary transmission" is a transmission made to the public by the

transmitting facility whose signals are being received and further transmitted
by the secondary transmission service, regardless of where or when the per-
formance or display was first transmitted.

(2) A "secondary transmission" is the further transmitting of a primary tran.s-

mi.ssion simultaneously with the primary transmission without change in pro-
gram or other message ccmtent.

1
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(3) A "cable system" is a facility that in whole or in part receives signals
transmitted by one or more television broadcast stations licensed by the Federal
Communications Commission and makes secondary transmissions of such signals

by wires, cables, or other communications channels to subscribing members
of the public who pay for such service. For purposes of determining the royalty
fee under Subsection (d) (2) (B). two or more cable systems in contiguous com-
munities (including different political divisions or subdivisions) under common
ownership or control or operating from one headend shall be considered as one

system.
(4) The "local service area of a primary transmitter" as used in this section

comprises the area in which a television broadcast station is entitled to insist

upon its signal being retransmitted by a cable system pursuant to the rules

and regulations of the Federal Communications Commission as published in

Volume 37, Federal Register, page 3252, et seq., on February 12, 1972, or such
similar rules as the Federal Communications Commission may from time to time

lawfully adopt in the future in light of changed circumstances.
(5) The terms "full network station," "partial network station," "independ-

ent commercial station." and "non-commercial educational station" as used in

subpart D of the rules and regulations of the Federal Communications Commis-
sion as published in Volume 37, Federal Register, page 3252, et seq., on Febru-

ary 12, 1972, shall be defined in accordance with the rules and regulations of the

Commission of the same date with such additional elaboration as the Commis-
sion may from time to time provide consistent with the intent of this Act.

(g) This section shall be effective upon the enactment of this Act.

[Add the following to section 501]

(c) For any secondary transmission by a cable system that embodies a per-
formance or a display of a work which is actionable as an act of infringement
under subsection (c) of section 111, a television broadcast station holding a

copyright or other license to transmit or perform the same version of that work
shall, for purposes of subsection (b) of this section 501 be treated as a legal or

beneficial owner if such secondary transmission occurs within the local service

area of that television broadcast station.

Amend Section 801(b) by deleting the words "continue to be reasonable" and
by substituting the words "are just and reasonable."

The Profitability of Cable Television Systems and Effects of Copyright

(Robert W. Crandall, Associate Professor, M.I.T. and Lionel L. Fray, Senior
Executive Consultant, T.B.S.)

Fee Payments

summary

Following the implementation of new FCC regulatory policy for cable television

in early 1972, representatives of the cable television and program production in-

dustries have been attempting to determine a mutually acceptable schedule of

fee payments by the cable industry for the commercial use of copyrighted pro-

gramming. Agreement on a schedule would facilitate the passage of legislation
and permit the cable television industry more rapidly to fulfill its potential for

serving the public, an objective supported by the FCC, OTP, and probably a

majority of the Congress and the public—as well as by the copyright owners.

Unfortunately, agreement has not been possible chiefly because the representa-
tives of the cable television industry argue that many cable systems are not suffi-

ciently profitable to cover their capital costs, and that copyright fee payments in

any significant amounts would reduce cable system profits to a level so low that
the industry would be unable to attract new capital to permit future growth. The
major evidence advanced to support their views is an economic study undertaken
for the industry by Mitchell.^

We have independently attempted to assess the profitability of cable television

systems, and the likely effects of copyright fees upon their ability to attract suffi-

cient amounts of capital to sustain future growth. The analysis incorporates not

only much of Mitchell's evidence, but also additional data developed subsequent
to the publication of his paper.

1 Brldper M. Mitchell in association with Robert H. Smiley. Cable Television Under the
1972 FCC Rules and the Impact of Alternative Copyright Fee Proposals, An Economic
Analysis, Sept. 30, 1972.
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Our results demonstrate that large and intermediate size cable systems in the

top 100 markets could expect to earn high rates of return even after payment
of copyright fees. These conclusions differ sharply with the Mitchell study which
concluded that no system in the top 100 markets could realize a rate of return in

excess of its cost of capital, even with no copyright fee payments.
An alternative interpretation of our results is to specify the extent to which

prospective cable profits exceed a rate of return sufficient to attract new capital.
If we posit this rate of return to be 15 percent, our results show that the excess
return available for typical systems, expressed as a percentage of revenues, is as
follows :

Percentage of revenues available after allowance for 15 percent return
on total capital

Percent

Top 50 markets 20

Market 51-100 17
Market 101 plus 13

Thus, these systems could afford to pay more than 13 percent of their revenues
for copyright fees, and still earn sufficient profits to attract the capital required
to sustain their growth. The above results reflect certain reasonable assumptions
regarding the growth rate of revenues, system location, size, and so forth. As
Section E of the report shows, somewhat higher and lower values may be obtained
via other sets of assumptions, but the general conclusions remain the same—the

systems are on the whole far from unprofitable.
Our conclusions are different from Mitchell's for two major reasons. First,

we employ cable owners' predictions of future penetration which are substan-

tially higher than those used by Mitchell. And second, our estimates of revenues

per subscriber are higher, reflecting current reality and anticipations revealed

by cable owners in their sales of current systems.
In short, our assumptions, which are based upon rather solid evidence from

the industry itself, lead us to more cheering conclusions regarding the industry's
future. Our calculations suggest that cable owners should prosper and that their

profits should be sufficiently above the level required by investors that they should
not find copyright fees an impediment to future growth. Moreover, these results

are consistent with a very significant alternative source of data—the valuations
of cable television systems sold in recent years, and the expected profitability

they reveal.
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A. INTRODUCTION AND SUMMARY CONCLUSIONS

During the past year, following the implementation of new

regulatory policy via the Federal Communications Commission's Cable

Television Rules, representatives of the cable television industry and

copyright owners have been attempting to negotiate a schedule of copy-

right fee payments. Agreement would facilitate passage of copyright

legislation and "erase an uncertainty that now impairs cable's ability
2

to attract the capital investment needed for substantial growth.
" The

passage of such legislation would further help meet the FCC's regulatory
3

objective: "to get cable moving. . .

"

To assist in these negotiations, the National Cable Television
4

Association (NCTA) commissioned a study by Bridger Mitchell of the

effects of the new regulatory policy and various proposals which have

been made for a copyright fee schedule. The study concluded that "the

outlook for early development of cable television service in the major
5

cities is at best mixed" because of poor prospective profitability and

that "to require more than quite limited copyright payments will signifi-

1,6

cantly retard or halt CATV expansion in urban markets. The report

includes results of calculations which suggest that only the very largest

systems, located at the edge of the top 100 television markets, or outside

these markets altogether, could possibly pay as much as 5 percent of

their gross revenues for copyright fees. This report is in many respects

Fcflnral Communications Comml8slon--Cable Television Service; Cable Television Relay Service,

Federal Register , Vol. 37, No. 30, Feb. 12, 1972.

2 Ibid. , p. 3250, paragraph 65.

^Ibid. , p. 3259, paragraph 58.

''sridger M. Mitchell in association with Robert H. Smiley, Cable Television Under the 1972 FCC
Rules and the Impact of Alternative Copyright Fee Proposals, An Economic Analysis , Sept. 30, 1972.

^Ibid. . p. 43.

^Ibid., p. 43.
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7
an "update" of a previous work which came to similarly gloomy conclu-

8
sions in 1970 and with which we took issue.

The conclusions of Mitchell's study, if valid, would seriously

affect the negotiations and the prospective legislation because they imply

that cable television system operators would be unable to pay copyright

fees in any significant amounts. Indeed, they suggest that "getting

cable moving" is a hollow phrase because systems in the center of the

top 100 markets, which represent the bulk of cable television's future

potential for development, can develop rates of return of only 2.4 per-

cent to 10.4 percent- -rates which are below their estinaated cost of

capital--even in absence of any copyright payments.

Fortunately, cable owners are not faced with such bearish

prospects. Mitchell's projections are faulty for two reasons.

1. They project revenues per subscriber of $64. 60 per year

ad infinitum despite many indications that revenues will

increase over time; and

2. They assume a very low rate of penetration in the largest

markets on the basis of one academic study, despite the

expectations of major cable system operators, as reported

by the NCTA, which projected subscription rates nearly

twice as high.

While Mitchell allows for wage inflation in his cost formula-

tion, he fails to allow revenues per subscriber to rise over the life of the

franchise. He projects a yield of $64. 60 per subscriber per year forever

despite the potential which new services, pay channels, and subscriber

fee increases promise in the very near future. We shall show below that

cable owners are currently anticipating an effective rate of growth in

revenues per subscriber of approximately 4 percent per annum.

'William S. Comanor and Bridger M. Mitchell, The Economic Consequences of the Proposed FCC
Regulations on the CATV Industry . Dec. 7, 1970.

^Lionel L. Fray and John D. Wells, Comments on the National Cable Television Association's

Independent Economic Study . Feb. 8, 1971.
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In addition, Mitchell uses the most pessimistic extant statis-

tical study to project subscriber demand in the top 100 markets. This

study predicts that only 22 to 45 percent of homes passed in these

largest markets will eventually subscribe. The NCTA's own projec-

tions, obtained from a survey of its members, place mature penetration
9

at 65 percent of homes passed, a statistic which we accept as the best

informed estimate of cable potential in these markets.

In the analysis described below, we have reestimated the

prospective profitability of cable television, and we reach much more

optimistic conclusions. While we utilize Mitchell's cost parameters

throughout with only minor modifications, we are confident that these

estimates are accurate only for systems of approximately 10,000 sub-

scribers at maturity. For smaller systems, Mitchell's cost estimates

are too high and for larger systems they are too low. Minor modifi-

cations have been made in the extent of underground construction man-

dated by local communities and in the temporal pattern of investment.

Otherwise, our only adjustments in the basic assumptions employed

by Mitchell involve projections of mature subscriber levels in the top

100 markets and the rate of growth of revenues per subscriber. When

the cable industry's own projections of these magnitudes is substituted for

Mitchell's unrealistically low estimates, profitability is increased sub-

stantially. The difference between our estimates, based upon a con-

servative 2 percent growth in revenues per subscriber, and Mitchell's

are presented in Table A-1.

q
Don Andersson, The CATV Industry - Current Subscriber Penetration, Projected Subscriber Growth ,

Capitalization, by 5 Year Periods 1972-1992. With Special Emphasis on Existing and Potential Cable

Systems Within 35-Mile Zones on the Top- 100 Television Markets .



322

Market

Table A-1

The Profitability of Cable Television Systems:
Revised Estimates for a Typical 10.000 Subscriber System

^
Rate of Return on Investment Before Taxes

Without Copyright Fees:

Revised Estimate Mitchell's Estimate

Top 50 - Middle
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B. KEY VARIABLES IN CALCULATING CABLE SYSTEM PROFITABILITY

This section describes the calculations performed in deter-

mining cable system profitability and introduces the most important

variables that affect these calculations.

1. Measurement of Profitability

Critical to Mitchell's study and our calculations is the

internal rate of return --a fundamental measure of the profitability of

capital investments. The internal rate of return on any investment

project is that discount rate which equates total future discounted rev-

enues to total discounted future costs. Since the discoimted value of

any revenue or expense item is directly proportional to its absolute

magnitude and inversely proportional to its temporal distance from the

present, both the timing and the magnitude of revenue or expenditure

items play a critical role in the final calculations. This is not an idle

point, as we shall see, for Mitchell has made some very important

implicit assumptions about the timing of both revenues and costs.

The precise method for calculating the value of the rate of

return is easily described. If we call p (t) the average revenue per

subscriber at time t and S (t) the average number of subscribers at time

t, the present value of all future revenues is:

(B. 1) pv = V-^ p(t) S(t)

^-^ (1+r)

t=l

Defining operating costs in each period as OC(t) and capital outlays as

K(t), we may express the present value of all future outlays as:

oo

(B.2) PV- = V> OC(t)+K(t)
C / - t-1

(1-(1+r)

t = l
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Combining these two formulas gives us the equation to be solved for r

once all revenue and cost data are entered:

00
(B. 3) Y^ p(t)

• S(t) - OC(t) - K(t) ^Q^
(1+r)

*-^

t = l

2. Revenues

As the formula for calculating the internal rate of return

implies, revenues per subscriber, p(t), must be computed for all future

time periods. These revenues are obtained from subscribers' monthly

fees, the charge for second or third connections within the subscribing

home, installation fees, advertising revenues, and revenues from leasing

channels to independent suppliers of entertainment fare. Data on monthly

fees currently realized by cable systems are easily obtained, but the

future pattern of these fees is not so easily ascertained since changes

in the monthly fee must typically be approved by municipal licensing

authorities. In addition, there are only indirect data on the extent of

"secondary" fees from households electing to connect more than one

receiver to the cable.

More speculative is the magnitude and rate of development

of "ancillary revenues" --from such sources as advertising, pay-cable,

and other services provided in addition to retransmissions. Most of

these sources are only beginning to develop at present, but most partici-

pants in the industry expect these revenues to grow substantially in the

near future.

Mitchell's approach to estimating the future pattern of rev-

enues per subscriber is quite simple. He assumes that the monthly fee

is $5 and that 20 percent of all subscribers elect to connect a second set

at $1 per month. Advertising revenues are projected at $2.20 per sub-

scriber per year. All of these estimates are projected to grow at an annual

rate of zero percent per annum. Other ancillary revenues are ignored.
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The most important single variable in calculating the rate of

return is the projected penetration of cable subscribers (i.e., the ratio

of subscriber homes to total potential homes in the franchise area). Pene-

tration, in turn, is the product of two phenomena: the attractiveness of

the cable offering relative to off-the-air alternatives and the temporal

rate at which households recognize this difference and actually subscribe.

Thus, we must predict the ultimate "mature" value of cable penetration

and the rate at which maturity is achieved.

There are a number of approaches to predicting the ultimate

penetration of mature cable systems. The first is simply to view the

recent experience of the industry and to extrapolate subscriber penetration

for the next ten or fifteen years. This approach is weak because it is

difficult to predict penetration in the top 100 markets since system growth

in these areas in the recent past has been seriously impeded by FCC policy.

Recent experience outside the top 100 markets cannot be utilized to pre-

dict consumer acceptance within these markets where signal quantity and

quality is likely to be much better.

A second technique for predicting cable penetration is the use

of published studies of demand relationships which have been estimated

from existing data. These demand relationships can be fitted to the data

for a variety of markets- -including the nunnber of imported signals allowed

by the FCC, projections of price and income, and various other variables --

to yield predictions of future mature subscriber penetration for each. This
10

is precisely Mitchell's approach, for he uses a recent study by R. E. Park

of the Rand Corporation as his only basis for predicting cable penetration.

We shall examine the appropriateness of Mitchell's choice in the next

section by fitting Park's demand equation and an earlier relationship

estimated by Comanor and Mitchell to data drawn from a random sample

of cable systems.

^°R. E. Park, Prospects for Cable in the 100 Largest Television Markets. The Bell System of

Economics and Management Science, Vol. 3, No. 1, Spring 1972.
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A final possibility for predicting mature cable penetration is

to utilize the projections provided by the system operators themselves.

Fortunately, such projections have been provided on a confidential basis

to the NCTA by large multiple system owners. We shall consider this

alternative in the next section after testing the existing statistical demand

models against new data.

3. Operating Costs

Operating costs are defined as those annual, recurring, non-

capital expenditures required to provide cable service to subscribers.

Unfortunately, precise data on these costs are not normally available from

the nation's operating systems. Most systems do not report financial

statistics to the public since their securities are not publicly traded.

Moreover, systems operating under the new FCC regulations have not

had sufficient experience in complying with these rules to provide good

estimates of their contribution to operating costs. And, summaries of

their financial reports to the FCC have not as yet been made public.

Because of these difficulities, most analysts of cable system

profitability are forced to rely upon Comanor-Mitchell data --collected

during an NCTA study- -for estimates of operating costs. We shall be

forced to do the same, despite the criticism which has been leveled at

12
their estimates for being too high. We are especially interested in

examining the influence of system size upon operating costs per subscriber,

and we shall stress the importance of calculating rates of return for only

those systems within the range of efficient scale of operation. Very

small, inefficient systems must be excluded from any analysis of profit-

ability of "typical" cable systems.

Don Andersson, op. clt.

l^For example, see John J. McGowan, Roger Noll, and Merton J. Peek's technical memorandum

prepared for the Sloan Commission, 1971.
'
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4. Capital Costs

As in the case of revenues, the timing as well as the magni-

tude of capital costs are critically important to the calculation of rates

of return. The longer a system spreads out its initial investment in a

distribution system, the higher is its rate of return for a given pattern

of subscriber growth. We shall see that Mitchell assunaes that all invest-

ment expenditures except house drops are completed at the beginning of

the first year. Alternative assumptions which we employ are more

realistic.

The capital cost of a cable system is largely dictated by the

geographical characteristics of the area served. The density of living

units, the necessity of burying utility cables, the type of topography, and

the distance from transmitters of signals to be imported are among the

most important determinants of the cost of capital facilities per home

passed by the cable. But, the average capital cost per home subscriber

is obviously dependent also upon the percentage of homes actually sub-

scribing; hence, the predicted rate of penetration is especially important

in determining capital outlays per subscriber.

The cost of constructing a mile of cable distribution plant

varies considerably from location to location. It is virtually impossible

to posit a single estimate for aerial construction or for underground

construction, and it is for this reason that we expect subscribers in

different communities to face quite different charges. For the purposes

of this analysis, however, we shall be forced to adopt Mitchell's technique

of positing a typical system and to utilize the same cost data for all

calculations.
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5. Summary

To summarize this section and to anticipate our criticisms

of Mitchell in the next section, the major determinants of rate of return

are the prediction of ultimate penetration, the path which the approach

to maturity takes, the future pattern of revenues per subscriber, and

the magnitude and timing of capital expenditures. On most of these

points, Mitchell's assumptions dictate results which, in our view, are

biased in the direction of low profitability. We shall correct these

sources of bias in preparation for calculating the rates of return which

typical cable systems may be expected to enjoy in future years.
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C. SELECTION OF APPROPRIATE VALUES FOR THE VARIABLES

1. Calculation of Internal Rates of Return

Mitchell does not inform us of his precise methodology for

calculating the yield on cable investment; he merely states that returns

are calculated under the assumption of fixed equipment life but infinite

franchise life. Thus, he simply replicates the cable system periodically

in order to calculate rates of return, but he fails to tell us about the

precise timing of revenues and expenditures. Our experiments with

Mitchell's data suggest that he must have assumed that all capital

expenditures are undertaken immediately proceeding the first day

of the year and that revenues and operating costs are recorded at the

beginning of each year. As a more satisfactory approach, we have chosen

to center all revenues and operating costs at the middle of each year--

a compromise which is compelled by the sheer difficulty of allowing for

continuous flows and the discounting of these flows --but we retain the

assumption that capital outlays occur at the beginning of the year in

which they are incurred.

In addition, we calculate returns under the assumption of

four-generation life. All expenditures are replicated in the same year

they fall due in the first generation, and subscription levels are allowed

to grow at the same rate in the second, third and fourth generations --

namely, 2 percent per annum. Thus, our computation algorithm

solves for r in the following equation:

''
t-1

^0
t-15

fr n - "^ p(l) (l+g) S(t) - OC(t) + y^ p(15) (l+g) 8(15) (1.02)

t=l
<1^^>

t=16
<'^^'

^°
t-15 5

^°

OC(15) (1.02) _ V* K(t)

t-15. 5

t=16
<'^">

t=l
<^^">
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Our assumption of only four-generation life- -of fifteen years each- -will

have little effect upon the rate of return; one dollar of net revenue sixty

years hence, discounted at a rate of 15 percent, has a current discounted

value of less than one-tenth of one cent.

2. Revenues

a. Subscription Revenues . Among the most conservative

and downward -biased parameters used by Mitchell is his estimate of

subscription fees. He posits a monthly fee of $5, plus a secondary fee for

additional sets equal to $1, which is chosen by only 20 percent of homes.

Thus, he estimates subscribers to contribute an average of only $62.40

each year.

In the random sample of 81 cable systems collected for the

purpose of testing the predictive power of various demand equations (to

be described below), the average subscriber fee is $5. 25 per month or

$63 per year. The number of second connections is not known, nor is

the secondary subscription fee in most instances. However, published

data show that 41 percent of all homes have at least two receivers, and

the proportion is growing. We shall assume that 41 percent of subscribers

attach two receivers to the cable at an additional cost of $1 per month.

Surprisingly, Mitchell assumes that subscription fees will

not grow at all in the infinite life of the franchise. Our sample systems

demonstrate an average of 1. 2 percent annual growth in monthly fees in

the past five years, and this rate of growth is likely to increase in lagged

response to the recent inflation. Therefore, in one variant of our calcu-

lations we shall utilize a 2 percent growth rate for subscriber fees for

the entire forty-five year period. The allowance for revenue growth,

among other things, allows us to treat inflation symmetrically--since

we use Mitchell's operating- cost data which contain significant escalator

provisions in several of +he labor categories.

'^1972-1973, Television Factbook.

20-344 O - 73 - 22
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In the calculations which are presented in the next section,

we substitute an annual fee of $63 plus $4. 92 for the second connections,

or $67, 92 for Mitchell's lovr figure of $62. 40.

While our typical current naonthly fee of $5. 66 ($5. 25 + $0. 41)

per month is $0.46 higher than Mitchell's, it is considerably below the

price charged by many systems currently in operation in major markets.

In New York City, one system charges $9. 95 per month while another--

in the more modest section of Manhattan- -charges but $6. 00. In

San Francisco, the monthly fee is $6. 25 while in Oakland it is only $4. 45

and in Los Angeles it is $7.00. These differences persist despite Mitchell's

claim that systems face unitary elastic demand and that increases in the

subscription fee to above $5.00 per month will not raise net revenues of

the system.

A final fragment of evidence supporting the notion that sub-

scription fees can be raised with salutary effects upon profits is the

number of price changes sought by cable operators. Between January

and September 1972, 40 systems were reported to have sought increases

15
in their monthly fees and only one asked for a decrease.

An important omission from both our calculations and

Mitchell's is the installation fee exacted by cable systems for a house-

hold's initial connection to the cable. The random sample of cable

systems which we collected for the purpose of testing alternative demand

functions lists an average installation fee which is slightly more than $10,

but it is well known that many systems waive the installation fee as an

incentive to gain additional subscribers. Unfortunately, precise data

on the frequency of billing for installation are not available.

'''hIs deductions are theoretically invalid, for he presumes that a firm confronting a demand curve of

constant unit elasticity cannot increase price profitability. In fact. It can and should--until it serves

but one customer (as long as the second and ensuing customers add to operating expenses of the firm).

'^Source: TV Factbook Addenda.
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The omission of installation fees creates a certain asymmetry

in the calculation of rates of return because we have followed Mitchell

and included a charge of $7. 50 for each disconnect and reconnect in the

"house drops" cost category. Since households are assumed to move

once every four years, this adds $3. 75 per year to costs in a steady-

state environment. If the installation fee of $10 were included in our

revenues, it would add $2. 50 per year to revenues, in large part off-

setting the disconnect-reconnect charges, but without substantive data

on the frequency of the levying of installation charges we have decided

to ignore this revenue category altogether- -leading to a downward bias

in calculated rates of return in the next section.

b. Ancillary Revenues . To his modest $62.40 in subscriber

fees, Mitchell adds an equally conservative $2. 20 for advertising revenues.

This estimate is also permitted to grow at a rate of zero percent a year,

and it is the only allowance for ancillary revenues. In our calculations, we

choose to ignore the category of advertising revenues altogether, substi-

tuting for them a unitary category of income from all sources, including one

which appears likely to dominate advertising revenue for cable operators

in a very few years--leased subscription channels.

How remunerative will leased channels prove to cable owners?

At this time precise evidence on this question is impossible to muster.

One study by the Rand Corporation of the potential Dayton-Miami Valley
1 fi

system projects the leasing of one motion-picture channel and ten

educational channels. With no firm basis for their estimate, the Rand

researchers simply posit a gross revenue of $350, 000 per year for the

motion picture channel- -equal to ten times estimated costs. Since the

Dayton system is projected to reach an average of 62,830 subscribers

during the first ten years, this revenue averages approximately $5. 50

per subscriber per year. In addition. Rand projects another $350, 000

in annual revenue from the leasing of the educational channels at cost,

but there is no projection of other leased noneducational channels.

°L. L. Johnson, et al. , Cable Communications in the Dayton Miami Valley , The Rand Corporation,
F-943KF/FF, January 1972, p. 2-10.
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The Rand estimate is conservative given the economics of

motion-picture production and distribution, and the likelihood that other

entertainment vehicles will be very attractive when offered by leased

channels. Given theater admission prices which average more than

$1. 25 per seat at present, it would not be surprising if the average

cable subscriber would be willing to pay several times this amount for

the privilege of viewing new feature films via a leased channel in his

home. The Rand estimate of leased-channel revenue is roughly consis-

tent with a monthly charge of $4. 50 for 15 new films with one repeat of

each during the month and a subscriber enrollment of 50 percent. Alter-

natively, it may be viewed as being consistent with the sale of $4. 50

per subscriber per month in advertising time on the leased channel and

it is even more conservative as an average estimate of the attractiveness

of this option over the next ten or fifteen years.

Similar examples could be constructed for sports events,

cultural offerings, or numerous other services, but all would rest

heavily upon conjecture at this point. We can only assert that at this

moment extra subscriber revenues for cable systems are not very

important but that in the very near future they are likely to become

significant. Moreover, it is clear from the behavior of buyers and

sellers of cable systems that industry personnel expect considerable

revenue growth in the near future. Therefore, in the analysis of

Section E below, we shall always assume that current revenues per

subscriber are derived solely from subscription fees of $67. 92 per

annum, but we allow these revenues to grow over time as ancillary

revenues assume increasing importance.

To summarize, we have suggested that future revenues per

subscriber will rise because of modest monthly-fee increases and because

of the very considerable potential of ancillary services. Nevertheless,

we perform the calculations in the next section under three sets of

assumptions about price:



335

• Price is equal to $67. 92 per year for all 45 years.

• Price is equal to $67. 92 and grows by 2 percent per year.

• Revenues per subscriber are equal to $67. 92 and grow
by 4 percent per year.

All three estimates are above Mitchell's gloomy $64.60 per year,

ad infinitum, and they are more consistent with the anticipations being

discounted by current buyers of franchises as we shall see in Section D

below.

3. Subscriber Penetration

Despite the great effort undertaken by Comanor and Mitchell to

fit a statistical demand function to a large sample of cable systems' data,

Mitchell now drops the "best" equation from the earlier Comanor -Mitchell

17
study in favor of a more recent study by Rolla Edward Park of Rand.

He argues that since Park utilizes data for communities having reception

capabilities similar to those in the top 100 markets, allows for differ-

ences in reception capability, and has gone to the trouble to verify his

data with cable operators, his results are superior to those obtained in

earlier Comanor-Mitchell study.

Park's study is based upon a sample of 63 systems in mar-

kets generally served by three or more commercial signals. He

does not and cannot divulge the indentity of these systems since data

were obtained on a confidential basis, but he has indicated that the mean

size of system is 4, 300 subscribers with mean age less than six years.

Few very large systems are included- -20, 000 being the largest system

in the sample. He chooses these systems to be "representative" of top
-

100 market systems, but he excludes all areas in which signal obstruction

is deemed to be a problem. Such problems, however, are not uncommon

17R. E. Park, op. cit.
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in markets such as New York, Chicago, and San Francisco. These three

markets alone account for almost a quarter of the potential subscribers

in the top 50 markets.

His regression equation is similar to that utilized by Comanor-

Mitchell with one important difference: each off-the-air signal is weighted

by its distance from the B contour, expressed as a fraction of the radius

of the B contour. Thus, distance is taken as an invariant measure of

signal reception by households. This assumption is quite dubious on its

face for two reasons. First, a station's signal strength is allowed to

vary considerably by the FCC and the procedure for estimating the loca-

tion of the B contour is known to be imprecise. Second, the quality of

the local signal is in large part a reflection of the household's investment

in antennas. In older areas with older television stations, these antennas

are likely to be larger and more sophisticated. In future years, normal

attrition of these antennas will make cable more attractive, but examination of

any of these markets at present will underestimate future cable penetration.

In estimating his demand function. Park attempts to estimate

an exponential maturity factor similar to that attempted by Comanor-

Mitchell. He finds that the "best" estimate of this growth factor is

-3 3/t
equal to e

*

where t is system age in months. Comanor-Mitchell,
-450/t

on the other hand, discovered that e was the best fitting maturity

factor. These two estimates--neither of which is utilized by Mitchell

in his simulations -- are quite different and give rise to very different

paths to eventual system maturity. Surprisingly, Park then proceeds

to estimate his equation under the assumption that a system approaches

maturity at a linear rate of t/18 for the first eighteen months, reaching

maturity at a mere eighteen months. He argues that this gives him his best

fit in the penetration equation, and all of his estimates are dependent

upon imposing this maturity path upon the penetration expression .
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Mitchell uses the parameter estimates of Park's ultimate penetration

equation, but imposes his own naaturity path, which he neither defends

nor supports with statistical evidence. The differences between the

Comanor- Mitchell, Park exponential. Park linear, and Mitchell maturity

paths are given in Table C-1.



338

markets. Mitchell uses results for the purposes of projecting penetration

in all markets and outside the defined markets. Second, Park finds that

the impact of educational stations exceeds the impact of independent

stations- -a dubious result given all statistics on relative viewing of the

two types of outlets. The elasticity of penetration with respect to the

educational station variable is 0. 204- -meaning that an increase in the

number of educational stations from to 1 will increase penetration by

20.4 percent (of its ex ante value). A similar increase in independent

signals will increase penetration by only 14. 5 percent. Finally, Park

makes no allowance for local origination even though in a subsequent

publication he has argued that ambitious local originations will lead to

18
a substantial increase in penetration in the Dayton-Miam.i Valley area.

Because the form of the penetration equation (and its matur-

ation factor) is important in predicting cable system profitability, we

shall examine each published demand equation's ability to predict actual

penetration for a randomly drawn sample of cable systems from the

Factbook .

Our sample of CATV systems was obtained by selecting a

system at random from the 1972-1973 Factbook and choosing every

twentieth system sequentially thereafter. In this manner, we collected

data on 153 systems, but the data required for fitting the Park and

Comanor- Mitchell demand equations were incomplete for 66 of these

(usually because the number of homes passed by plant was unavailable).

Of the remaining 87, six were found to have erroneous data on homes

passed; therefore, we were left with a sample of 81 systems --of which

20 were located in the top 100 markets.

None of the three demand equations predicted demand any

better than one could by a random process. All three were rather

strongly biased downward, and all three had root mean square errors

^^L. L. Johnson, et al. , op. cit. , Addendum 2A.
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in excess of the standard deviation of the distribution of actual penetration

rates. The performance of each demand equation is summarized in

Table C-2.

Table C-2

The Performance of Alternative Statistical Demand Functions

Park-Linear Park-Mitchell's
GroNvth Growth Comanor-Mitchell Actual

All Markets

Mean Penetration

Downward Bias

Standard Deviation

t

0.498
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Exclusivity . In its 1972 rulemaking, the FCC provided

exclusivity protection to local stations in the top 100 markets by requiring

that cable systems black out imported signals when they contain programs

which are also shown by local stations in a specified period. In order to

allow for the effect of this exclusivity protection upon cable penetration,

Mitchell reduces the number of imported signals by a proportion which

purportedly reflects the percentage of time which the signals will be

blacked out. Unfortunately, this calculation is based upon only the most
19

scanty evidence assembled by Park. More importantly, there is

no evidence that penetration will respond proportionately to reductions

in the time independent signals are available. Thus, we do not attempt

to replicate Mitchell's conjecture, but instead allow for the importation

of two additional independent "standby" signals by building in six additional

microwave hops (for importing the two signals) to our capital costs.

4, Operating Costs

The calculation of the necessary operating costs of cable

systems is far from a simple matter. Comanor-Mitchell provide a very

detailed breakdown of all operating costs of systems which they believe

to be typical, but these data are not fitted by standard statistical techniques

to the operating performance of extant systems. Rather, they are judg-

ments derived by the authors after consultation with their clients and

others in the industry. Not surprisingly, they have been viewed by som.e

critics as rather high, but there is only scant evidence in published finan-

cial reports with which to compare them.

An important source of the apparent economies of scale in

Comanor-Mitchell lies in the assumption -that all cable systems with more

than 3, 500 subscribers will undertake the same origination expenses.

This origination activity contributes $43, 000 per year to operating costs

1=R. E. Park, The Exclusivity Provisions of the Federal Communications Commission's Cable
Television Regulations , The Rand Corporation, R-1057-FF/MF, June 1972.
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and $38,000 to capital costs for each system. Thus, for a 10,000 sub-

scriber system, origination alone contributes nearly $5 per subscriber

per year to total costs, but for a 25,000 subscriber system, the additional

cost is only $2 per subscriber.

A review of the financial statements of five major M. S.O. 's

in the past 3 years reveals that C-M have undoubtedly overestimated the

economics of large size inherent in cable system operation. Table

C-4 summarizes the performance of these M.S.O. 's and Table C-5

provides a comparison of each company's operating costs with the es-

timates which derive from the C-M cost parameters for systems of

the same subscriber penetration, average size, and population density.

It is quite clear that C-M provides a reasonable estimate only at an

average size of 10,000 subscribers, overestimating costs for smaller

systems and underestimating costs for larger systems. Since we are

forced to rely upon the C-M operating cost data for our simulations in

Section E, below, we present results only for a typical 10,000 sub-

scriber system. Any other results based upon C-M cost parameters

would be seriously biased.

5. Capital Costs

Since cable television is an extremely capital-intensive

activity, Mitchell's assumptions about capital expenditures are crucial

to his rate of return calculations. There are four major reasons why

his estimates of capital expenditures lead to a downward bias in calcu-

lated profitability:

• He assumes that underground cable percentages are

far above actual and prospective underground percent-

ages in the most dense markets.
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• He assumes that the entire plant is built at the beginning
of the first year.

• He fails to account for a less expensive method of

construction in dense middle markets.

• He asumes that the entire plant is rebuilt in each gener-
ation even though some components of capital expenditure
may never be replicated after initial construction.

We shall take issue explicitly with the first two of these assumptions,

citing data collected from middle -market systems either in operation or

under construction at the present tim.e. In addition, we shall cite a

recent Rand study of the prospects for cable in the Dayton-Miami Valley

area and the projected temporal pattern of construction for this system.
^^

The third and fourth items will be discussed, but we do not alter the

assumptions made by Mitchell in these respects in our calculations in

Section E, thus again biasing our results downward.

a. Underground Construction. Mitchell's assumptions

about the extent of underground construction are unrealistic. He predicts

that the average percentage of underground construction will vary by

market and by proximity to the middle of the market. A tabulation of

these percentages appears as Table C-6.

Table C-6
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How does he justify the 20 percent datum for major-market middle

systems? By noting that the following "typical" systems have required

extensive underground construction:
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5. Brookline has not made any final decision on the extent of

underground CATV system required, but it is likely that 20 percent of

system will be laid underground in existing utility ducts.

In short, Mitchell's "documentation" of underground cable

percentages is substantially in error. City officials in each of the four

cities cited are frank to admit that little new trenching will be under-

taken in their commxinities because of its prohibitive private and social

costs.

What is required is substantial documentation of the extent

of underground construction in "typical" systems--especially those in

the largest, most dense markets. In order to shed light upon this ques-

tion, we attempted to contact all of the systems which are either oper-

ating or under construction in the central city of the top 50 markets

with the exception of New York City. The responses which we received

by telephone are documented in Table C-8.
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Outside California and New York City, underground cable

percentages rarely exceed 5, and in California --where new housing

construction is especially important--underground cable costs are often

much lower than those specified by Mitchell because the television cable

is buried at the same time that other utility lines are laid. Thus, there

is little sound data from actual or prospective cable systems that under-

ground percentages will "typically" average 10 or 20 in even the largest

markets. In cities such as New York, Washington, or San Francisco,

where topography and other unusual circunastances dictate burying cable

at great expense, higher subscriber fees will be paid by television homes.

But, these cities should not be used as the model for "typical" systems

in calculating rates of return. To do so would bias the results severely.

b. Timing of Capital Expenditures. A second assumption

which leads Mitchell to underestimate the internal rate of return on

cable systems is his assumption (and the assumption of Comanor-Mitchell)

that the entire plant is constructed at the beginning of the first year.

In virtually every systeni, construction is phased out over more than

one year, and in many completion requires three or more years. In

their study of the Dayton- Miami Valley system, the Rand researchers

assumed that the distribution system would be built in a three-year

period, with 21 percent completed in the first year, 44 percent built

in the second year, and 35 percent in the third year. We utilize an

intermediate pattern in our calculations in the next section, a pattern

which dictates higher rates of return since it reduces the present value

of capital expenditures at any calculated discount rate.

Mitchell assumes that his large underground cable percentages

will be achieved at a cost of $15,480 per mile because he implicitly assumes

that large cities will allow and even require cable companies to trench

and lay conduit throughout the core city area. In. fact, this is not likely
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to occur in many large cities because of the costs and discomforts

created by the trenching and filling process. Many cities require,

instead, that the telephone or electric utility company provide conduits

for other purposes. These conduits are laid when other utility lines

are laid, and cable operators may be required to use thein.

In cities such as Seattle, San Jose, and Los Angeles,

underground cable is laid at the same time utility companies bury their

cables. This leads to much lower costs than independent de novo

construction hypothesized by Mitchell. Even where underground

construction is undertaken independently, the cost of laying cable can

vary enormously. Oakland is laying 38 channels of cable underground

at an estimated cost of $19, 000 per mile while San Francisco, across

the bay, is encountering costs of up to $50, 000 per mile and more.

These differences are reflected in different monthly charges--$4. 45 for

Oakland and $6. 25 for San Francisco.

Where cable is simply strung through underground ducts,

the cost per mile may even be lower than aerial construction. One study
21

conducted by the Stanford Research Institute found that this type of

construction cost only $3, 000 per mile, or at least 25 percent less than

aerial construction. Maintenance costs may be greater for this alter-

native, however, since major repairs or alterations may require the

assistance of other utility companies who share the same ducts.

In Mitchell's rate of return calculations, it is assumed that

the entire plant is rebuilt in each 15-year generation. Moreover, because

of the assumption noted above, this plant is replicated at the beginning

XV.

^'Stanford Research Institute, Business Opportunitie s in Cable Television , March .1970. , ,.
' '

— o^*.,.-* ;>3i*»i Jionj

,
I _: ^^... si bne
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of each generation. Clearly, these assumptions overstate actual capital

expenditures. Even if most of the cable plant has a 15-year life in the

face of extensive maintenance built into operating costs, not all of the

plant requires rebuilding. Trenches dug in the first year and conduit

laid in these trenches do not have to be replicated in year 16. Many of

these conduits will survive for several generations, and some may not

require rebuilding in the foreseeable future. Moreover, tower expenses

need not be replicated every 15 years. In some cases, new technology

will dictate replacement of capital equipment but only if operating costs

are so reduced by the improvement that average costs of operation are

less than incremental costs with the older equipment. Thus, to the

extent that rebuilding is dictated by new developments, operating costs

should be reduced accordingly. Mitchell does not do this; he simply

reproduces the plant in toto each 15 years--a methodology which obviously

lowers the realized rate of return.

In our calculations in Section E we shall make the

reasonable assumption that the underground percentage in the typical

system is 5 percent. Moreover, we shall phase the initial (and

subsequent replication of) investment over two years, a pattern which

the Rand Dayton Study uses for each of the sectors of its enormous

prospective system. Unfortunately, we cannot present very firm data

on the percentage of cable which will be laid in utility ducts nor on the

share of plant investment which will not require replication. Therefore,

we utilize Mitchell's data on aerial and underground costs per mile and,

like him, assume that the entire plant is rebuilt each generation even

though we know that these assumptions will lead to conservative estimates

of the rate of return.
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D. THE RATE OF GROWTH OF PROFITS
EXPECTED BY CABLE OWNERS

Since any calculation of future profitability of cable systems

depends crucially upon the magnitude of future price-cost conditions,

estimates based upon current perceptions of these data are most precarious.

Without a sound estimate of the price-cost margin in future years, it is

unlikely that one will be able to predict the prospective rates of return

for cable systems operating in different environments.

In this section, we present the strongest possible predictors

of future price-cost margins--the estimates revealed by system owners

themselves in their purchases and sales of extant systems. In the past

two years, a number of acquisitions --large and small- -have taken place,

and the prices at which these systems sell reflect the discounted present

value of all anticipated future profits.

As Mitchell has posited, cable system owners should receive

a 15 percent return on investment before corporate income taxes to cover

their costs of capital. Thus, the present value (PV) of any new system is

equal to net revenues over all future time discounted at a rate of 15

percent. This observation may be written:

(D.l) PV .r^R .oc )eSV''*dt-K(l5)e-^^^-K(30)e-3°^-....
S ^J

' o o

where PV/S is present value (or price paid) per subscriber, R is current
o

revenues per subscriber, OC is current operating costs per subscriber.

and K ( ) is the periodic recapitalization of plant required every generation.

Net revenues, R -OC , are allowed to grow at a rate g, the rate of dis-

count is denoted r, and the length of a generation is 15 years.
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If we assume that the plant must be rebuilt every 15 years,

we may translate this requirement into an annual capital charge. The

present value of outlays required to rebuild the system every fifteen

years for a system which is one-half generation old is equal to the re-

-7. 5r -22. 5r -37. 5r
placement cost of assets times e' ^-e

'

+e
* +....At

a 15 percent interest rate and reproduction costs of assets of $180 to $200
22

per subscriber, the annual capital charge required for this typical

plant is in the range of $9. 80 to $11. 10 per subscriber. We utilize a

figure of $10. 50 in the calculations below. We may now calculate the

annual rate of growth (g) in net revenues by rewriting the present value

formula as:

,^ „< ^.r R - OC - 10.50
(D. 2) PV

^
o o

S
"

.15 -
g

We know that current revenues per subscriber are equal to approxi-

mately $67. 92 while operating costs for median size systems are

approximately $32, according to Comanor -Mitchell data. Thus, the

rate of growth in net revenues per subscriber is easily found to be:

(D. 3) g =
. 15

PV/S

If we have information on the price per subscriber paid by firms ac-

quiring cable systems, we can calculate the rate of growth which they

are anticipating.

In order to obtain an estimate of price paid per subscriber,

we have collected information on all sales of systems for which we could

find complete data in the financial press in 1971 and 1972. A total of 17

22
Don Andersson, The C'ATV Industry , et al. , loc. cit. , estimates current investment per home
passed at $112. Ii penetration at maturity is equal to. 0.65, capital costs per subscriber are

equal to $172. If penetration fails to rise above its current level of 55 percent, capital costs

per subscriber will be $204.
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such sales were found, ranging from one system selling at $840, 000 to

46 systems selling for a total price of $88. 5 million. The 17 -transaction

sample has a reported 625,000 in current subscribers.

The data on current subscriber levels for all systems

purchased were converted to "mature" subscription levels by dividing

reported subscribers by a maturation factor developed by Comanor-
-450/t

Mitchell, e , where t is system age in months. This provided

an estimate of slightly more than 762, 000 subscribers at maturity.

Total purchase prices for the 17 companies aggregated $350 million in

stock, cash, and liabilities assumed, or $460 per mature subscriber.

However, there was considerable variance about this mean figure,

reflecting obviously different investment situations --differences in

municipal regulation, local costs, subscription prices, and future

growth potential. It might be that some systems carry franchise rights

with them which are quite valuable, allowing the system owner to wire

new areas at large prospective future profits. Assume, for instance,

that a further 100 percent growth in homes passed is envisioned in the

typical sale- -certainly a very generous estimate. The profitability of

these incremental subscribers is much less than that for current sub-

scribers who reside before plant already built . If 55. 3 percent of the

new homes passed are enlisted as subscribers, the system will be faced

with investing in new cable plant at a current cost of approximately $150
23

per subscriber, This adds $25. 17 to the annual $32 in operating costs,

leaving only $10, 73 per year in excess monopoly profits (above the 15

percent rate of return required by investors). Thus, assuming each

sale involves the prospect of attracting 0. 553 subscribers for each

mature subscriber currently passed by the existing plant, we should

attribute $5. 93/($33. 27 + 5. 93) or 15 percent of each dollar of purchase

price to growth possibilities. This reduces our estimate of purchase

price per mature subscriber to $391.

'jry

^^Since Comanor-Mitchell estimate distribution costs to be more than 70 percent of all investment,

$150 of the current $203 capitalization per subscriber is required to wire new homes.
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We are now in a position to calculate the annual rate of growth

of net revenues per subscriber which is being capitalized into franchise

purchases by recent buyers. Referring back to (D. 3) we may easily

solve for g:

(D.4) g = .15 -%|^ = .085

Thus, current buyers and sellers of systems comprising more than 10

percent of the current industry--and including firms such as Teleprompter,

Viacom, and Cox Cable- -are paying prices whrtch are consistent with

an expected 8. 5 percent annual rate of growth of cash flow per subscriber.

If operating costs were not to grow at all in the future, revenues would

have to grow by 8. 5 percent in order to justify their well-informed

expectations.

The above estimate of the rate of growth expected by cable

owners themselves is a minimum estimate given our conservative

assumptions that:

• Operating costs are but $32. 00 per subscriber- -a datum
consistent with a system size of 15, 000 to 20, 000 sub-
scribers according to accounting statements and
Comanor -Mitchell data.

• All systems purchased achieve maturity instantly.

• Each system has franchise rights which will yield
another 0. 55 subscribers for each subscriber attached

to the current plant at maturity.

Since the average system sold was smaller than 15, 000, operating costs

may be higher and current net revenues smaller than that calculated in

D. 3. Moreover, any protracted adjustment to mature penetration levels

reduces the base from which net revenues per system must grow and,

therefore, increases the net growth required to justify the price paid
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for the system. Finally, our assumption of one additional subscriber

in areas yet to be wired for every mature subscriber before extant plant

is a maximum estimate given the franchises acquired. The total number

of homes in franchised areas not yet wired by the firms acquired in these

17 transactions is estimated to be approximately 700,000 from 1970

Census of Population counts. Even if all of these homes are wired

eventually, they will not equal total homes subscribing at maturity in

currently wired areas. Moreover, our calculation requires that these

homes be wired instantly- -otherwise, the required rate of growth to

justify the system purchase price must be higher.

Unless cable owners are willing to accept a lower rate of

return than 15 percent on capital before income taxes, we must conclude

that their actions reveal that they are expecting perpetual growth of net

revenues per subscriber in excess of 8. 5 percent with no increases in

cost. This increase is likely to be realized in the form of new services

which add to both costs and revenues, but we cannot on the basis of

current evidence estimate the precise magnitude of each during future

years.

This 8. 5 percent growth rate for net revenues is approximately

consistent with a rate of growth of gross revenues of 3 to 4 percent per

annum with no cost escalation. Given the built-in wage escalators in

our operating-cost formulation, we shall take 4 percent as the maximum

growth rate of total revenue per subscriber, but we present estimates for

a more modest growth rate of 2 percent as well.
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E. RESULTS OF CALCULATIONS

In this section, we calculate the internal rates of return on

cable systems in different operating environments under the revised

assumptions described above. We utilize Mitchell's assumptions and

data for all but the following parameters:

1. Penetration at Maturity - a Jo. 648 in the top 50 markets,
0. 653 in all other markets.

b jo.
553 in the top 100 markets,

]0. 653 in all other markets.

2. All operating costs and revenues are discounted from the

middle of each year. Capital costs are discounted from the beginning

of the year in which they are incurred.

3. All distribution plant investment is spread over two years--

50 percent in the first year; 50 percent in the second year.

4. Underground cable percentage - 5 percent in all markets.

5. Twenty-channel capacity for all systems; even those outside

the top 100 markets.

6. Exclusivity Effects - Two additional independents imported
via three microwave hops each as

standby capacity to substitute for

blacked-out independents.

7. Origination - All systems have standard origination as defined

by Mitchell.

8. Annual Revenue per Subscriber - $67. 92 which grows at a

rate of percent, 2 percent,
and 4 percent in three
different calculations.

9. The number of subscribers increases at an annual rate of 2

percent in years 16 through 60.
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Clearly, our assumptions on mature penetration and subscribe

revenues are more generous than Mitchell's and they lead to higher calcu-

lated rates of return. However, as we have argued in Section C, these

assumptions are more consistent with cable system owners' projections

and currently reality.

We utilize the cable system owners' projections for penetration

in 1982 for our first calculations, employing the datum for markets 51-100

for all markets outside the top 100. These calculations embody more

optimistic penetration assumptions for the top 100 markets, but in some

cases we are more conservative than Mitchell for the smaller markets.

As an alternative projection, we utilize the pessimistic assumption that,

despite growth potential, penetration in the top 100 markets will remain

24
at 55. 3 percent.

For the path toward maturity, we utilize the growth path used

by Mitchell despite its lack of statistical foundation. We feel that this

path is a reasonable compromise between Comanor -Mitchell and Park.

In addition, it is quite similar to the one utilized by Park in his Dayton -

25Miami Valley predictions.

Revenues per subscriber take three forms --all beginning with

$67. 92 in the first year. In the first variant, it is assumed that there is

no net growth. In the second, revenues per subscriber grow at an annual

compound rate of 2 percent while in the third they grow at 4 percent.

These rates of growth are consistent with our observations about prospec-

tive subscriber fee increases and future sources of ancillary revenues.

More importantly, they are conservative reflections of revenue growth

discounted by buyers and sellers of systems in the past two years.

Equally important and also leading to higher rates of return

are our assumptions concerning cable investment and its timing. While

we use Mitchell's data on costs per mile of each type of cable plant--

^'^Don Andersson, op. cit.

2^L. L. Johnson, et al. , op. cit.. Paper #2.

2°See Section C above for an estimate of growth rate anticipations.

sb

.c
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aerial and underground- -we phase the investment in that plant over two

years in accordance with our observation that few plants are ever

completed in a single year. In addition, we allow for a maximum of

5 percent of cable underground for a typical system given the obser-

vation that few systems currently under construction or in operation in

major markets have more than this percentage of their plant buried in

underground conduits.

Minor changes involve exclusivity and origination. We simply

allow the importation of two additional standby independent signals to

offset the effects of exclusivity protection afforded local stations. While

this may not allow the cable system to prevent blacking out one channel

at all broadcast hours, it will greatly offset any effect of exclusivity

protection upon subscriber penetration. The cost of importing each

additional signal is included in the additional three microwave hops per

station required.

For origination, we utilize the Mitchell "standard" origination--

requiring capital costs of $38, 000 and annual operating costs of $43, 000.

Mitchell, on the other hand, utilizes a minimum origination expenditure

for systems of fewer than 10, 000 mature subscribers, but we exclude these

smaller systems from our results.

A few minor differences exist between our calculations of

operating and capital costs and those of Comanor- Mitchell upon which

Mitchell relies. All of these derive from the difficulty in translating

the Appendix description of cost parameters in Comanor -Mitchell into

actual cost data. For employee benefits, office rentals, and house drops,

our cost data differ to a minor degree with the Comanor-Mitchell

calculations. These differences are minor and have no perceptible effect

upon calculated rates of return.

Otherwise, we utilize the Comanor-Mitchell cost data for

the calculations reported below. Instead of replicating the plant over
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an infinite horizon, we simply allow for four generations of 15-year

plant life. This reduces the rate of return to a very minor degree given

the present value of net revenues realized 61 or more years from the

present.

In order to demonstrate the effect of alternative proposed

copyright fee schedules, we calculate the rates of return under the four

different assumed copyright fee schedules employed by Mitchell:

#1 represents no copyright fee payments;

#2 represents 1/2 of number 3;

#3 represents the "McClellan formula" in S. 644;*

#4 represents 2 times number 3.

These four alternative fee schedules are detailed in Table E-1.

Cof

Percentage of Revenues
First $160,000

Percentage of Revenues
In Excess of

$160,000 up to $320,000

Percentage of Revenues
in Excess of

$320,000 up to $480,000

Percentage of Revenues
in Excess of

$480,000 up to $640,000

Percentage of Revenues
in Excess of

$640,000
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Before presenting the calculated rates of return for various systems

under our assumptions, however, we first examine an arbitrarily chosen

system from Mitchell's calculations to demonstrate the effects of our

assumiptions upon realized rates of return. Our choice for this purpose

is a 25, 000 system in the middle of the top 50 markets--Line 1 in Table 4

of Mitchell's paper. The analysis is summarized in Table E-2.

Mitchell calculates a 10.4 percent rate of return in the

absence of copyright fees for this system. Our attempt to replicate his

assumptions while centering all revenues and operating costs in the

middle of each year leads to an increase in the rate of return from 10. 4

percent to 11. 7 percent.

Reducing the percentage of underground cable to 5 percent

increases the rate of return by another 1. 9 percent (from 11. 7 and 13. 6

in line 1 of Table E-2). Spreading distribution plant investment over

two years increases the rate of return by another 0.4 to 0.6 percent.

Thus, making all of our assumptions except for revenues per subscriber,

mature penetration, and the method of countering the exclusivity rule

increases the rate of return from 10.4 percent to 17.6 percent.

Line 2 demonstrates the effect of increasing penetration to

0. 278 as the assumption of loss in subscribers due to exclusivity protec-

tion is dropped. Instead, we add two imported independent signals,

requiring three microwave hops each. The additional microwave costs

offset the increase in penetration and the rates of return change only

marginally.

When we allow revenue to increase to $67. 92 per subscriber

per year in line 3. the rates of return rise to 13.0 and 15. 1 percent if

investment is completed in the first year and to 13.4 and 15. 6 percent

with investment spread over two years.
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Finally, lines 4, 5 and 6 demonstrate the effect of utilizing

all of our assumptions, including a mature penetration of 64. 8 percent.

The rate of return rises to 28. 5 percent in the face of $67. 92 per sub-

scriber per year with no growth, and it rises to a heady 36. 8 percent in

the face of 4 percent growth. Thus, our most favorable assumptions

have produced a trebling of the rate of return for this sample system,

but more than half of this increase occurs even if we assume that revenues

per subscriber do not increase from today's level.

Turning to our own calculations embodying the assumptions

detailed at the outset of this section, we obtain much larger rates of

return than Mitchell. Tables E-3 through E-7 present the results for

each market category. Appendix A contains the detailed cash flows from

the computer printouts for these and other simulations.

Clearly, if cable systems are able to achieve the 64. 8 to 65. 3

percent subscriber penetration which the owners are expecting, all

systems of 10, 000 subscribers will be able to earn considerably more than

the required 15 percent on investment even after a copyright fee schedule

such as #4 is imposed. With a modest growth rate of 2 percent applied to

revenues per subscriber, the lowest rate of return before copyright fees is

18. 62 percent. With a 4 percent growth rate, this rises to 22. 72 percent.

If we make the more pessimistic assumption that cable systems

in the top 100 markets will not be able to improve upon their average sub-

scriber penetration of 55. 3 percent, rates of return fall slightly, but no

system with 10, 000 subscribers earns a return of less than 18. 29 percent

with 2 percent revenue growth and no copyright fees. At a 4 percent

growth rate, the minimium rate of return rises to 22. 36 percent.

Y
We also estimated the profitability of larger and smaller

systems, utilizing the C-M cost data, and our results were predictable.

For 25, 000 subscriber systems, for example, the rates of return were

20-344 O - 73 - 24
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consistently in excess of 25 percent and often above 30 percent while for

smaller systems with but 5, 000 subscribers, the rates of return were

in the range of 12 to 18 percent. These enormous differences derive

from the C-M overestimates of the efficiencies of size, of course, but

even with this substantial bias incorporated, the rates of return for small

systems were greater than the cost of capital when 4 percent revenue

growth was assumed.

One might also ask how more pessimistic penetration assump-

tions affect our calculations. Even if penetration at maturity is expected

to be but 40 percent of homes passed in future years for a typical cable

system, 10, 000 subscriber systems will realize rates of return between

18. 33 and 23. 35 percent under our assumptions with 4 percent growth in

revenues per subscriber. Combining this exceedingly low penetration

figure with only a 2 percent growth rate in revenues per subscriber yields

rates of return of 14. 28 to 19. 21 percent.

It is clear frona these comparisons, that projected growth in

subscriber revenues are critical to any calculation of profitability. While

our assumptions of 2 percent and 4 percent are not particularly staggering

they overwhelm Mitchell's projected rate of 0.00 percent growth. Since

we are projecting revenues and costs over an infinite horizon, it is partic-

ularly important to allow for the probability that the average subscriber

in the year 2000 will contribute more than $64. 60 per year to revenues

even after adjusting for inflation. Mitchell's method applied to the tele-

phone industry at a similar stage in its development would have led to an

estimate in 1915 that revenues per telephone installed would renaain at

$30 forever without improvements in productivity! Obviously, such a

projection would have been a woefully inadequate guide for regulatory

policy in the ensuing 58 years.
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Another striking result of our calculations is the minor effect

of our alternative copyright fee schedules. This result obtains simply

because the average fee paid in the first few years is a very small percent-

age of revenues. Even schedules #3 and #4 provide for payments of only

1 to 3 percent and 2 to 6 percent of revenues, respectively, in the first

five years for systems with only 10, 000 subscribers. This percentage

increases as the revenues grow, but none of our calculations posit

average payments of as much as even 5 percent per year in these first

five years; thus, the effect of the copyright fee schedules currently un-

der discussion is de minimis from the standpoint of estimating current

profitability.
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Table E-3

Rates of Return in Middle-Market

10,000 Subscriber Systems In Top 50 Markets
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Table E-4

Rates of Return in Edge-Market
10. OOP Subscriber Systems in Top 50 Markets
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Table E-5
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Table E-6

Rates of Return in Edge-Market
10, OOP Subscriber Systems in Markets 51-100
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Table E-7

Rates ot Return In

10,000 Subscriber Systems In Markets 101+

Copyright Fee Schedule

IE#1 #2 #3 #4

Middle-Market

Systems

Revenues per Subscriber

$67.92 per Year
15.66% 16.22% 15.77% 14.86%

Revenues per Subscriber

$67. 92 plus
2% Growth per Year

Revenues per Subscriber

$67.92 plus

4% Growth per Year

21.49% 21.07%

25. 58% 25. 13%

20. 64%

24. 70%

19. 79%

23.83%

Edge-Market
Systems

Revenues per Subscriber

$67.92 per Year*

Revenues per Subscriber =

$67. 92 plus

2% Growth per Year

Revenues per Subscriber

$67.92 plus
4% Growth per Year

13.52%

18.62%

22. 72%

13. 11%

18. 24%

22.34%

12.69

17.86%

21.96%

11.84%

17. 10%

21. 19

with no growth over time

Other Variables ;

Subscriber Penetration at Maturity; 0.653

Density; 125 homes/mile tor middle-market systems, 100 homes/mile for edge-market systems

Imported Signals: 1 Independent, 1 educational

Microwave Hops: 12

Underground Cable; 5%

Investment Period for Distribution System; 2 years
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Finally, we might pose the question of ability to pay in a

slightly different manner: What percentage of revenues could each system

pay every year without allowing its rate of return to fall below 15 percent?

The answers to this question appear in Tables E-8 through E-10.

i Combining the NCTA's own predictions about subscriber

penetration with a modest 2 percent growth rate leads to estimates of

13.45 to 25. 13 percent of revenues realized as excess returns. An

increase in revenue growth to 4 percent leads to estimates of 30. 56 to

39. 80 percent of revenues as excess returns. Even the more modest 55.3

percent penetration assumption for the top 100 markets yields estimates

of 12. 52 to 22. 28 percent of revenues in excess of those required to cover

the cost of capital with our modest 2 percent growth rate. This rises to

29. 82 to 37. 57 percent when 4 percent growth is assumed. Even if

penetration is a meager 40 percent of homes passed at maturity, 4 percent

revenue growth would yield estimates of excess returns of 17 to 30 percent

of revenues for a 10, 000 subscriber system.
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Table E-8

Percentage of Revenues Available, for Copyright Fees
or Other Uses After Allowance for 15 Percent Cost of Capital
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Table E-9

Percentage of Revenues Available for Copyright Fees
or Other Uses After Allowance for 15 Percent Cost of Capital
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CONCLUSIONS

Based on the foregoing calculations, our conclusions on the

ability of cable systems to develop in major markets and to pay prospec-

tive copyright fees is much more sanguine than that offered by Mitchell.

The difference derives largely from the unsupportable assumptions made

by Mitchell in his analysis --assumptions wholly inconsistent with NCTA

members' predictions and recent behavior in cable systemi sales. Once

Mitchell's low penetration rates and conservative revenue estimates are

replaced by more reasonable industry estimates, rates of return rise

strikingly, even in the face of rather substantial copyright fee payments.

Despite our rather substantial revision of Mitchell's calcu-

lations, our estimates of prospective system profitability remain quite

conservative for six major reasons.

First, we use Comanor -Mitchell's capital and operating cost

data with very little alteration. These estimates have been criticized as

considerably high and will probably prove to overestimate cable system

costs in future years.

Second, we utilize Mitchell's arbitrary maturity path in our

calculations. As cable is built in larger, denser markets, it may be

easier for cable operators to enroll subscribers at a more rapid pace.

Third, we assume that no installation fees are collected by

system owners despite obvious evidence to the contrary.



376

Fourth, we assume that every system invests in its own origi-

nation equipment. For smaller systems, this may well be a generous

assumption if methods are devised to share origination facilities.

Finally, the large microwave costs are arbitrary at best.

With the development of new competition in microwave common carriage,

and the possibility of satellite distribution systems, it seems likely such

costs for each system to build and maintain its own microwave equipment

will decline substantially.

Our assumption of future mature penetration levels is more

generous than that provided by existing statistical demand models, but

these models are seriously deficient in their ability to predict even

current demand. Since our projections of penetration derive from

estimates offered by major cable companies, we believe that they are

more soundly based than the relatively pessimistic values advanced by

Mitchell.

The resulting estimates of cable profitability find medium

to large size systems earning in excess of 20 percent on capital in nearly

every situation in the absence of copyright payments. These returns are

above those deemed necessary to attract investment capital to the industry.

Thus, we conclude that substantial copyright fees could be paid without

inhibiting the growth of typical cable systems in the country's major

markets as they are presently conceived.
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Mr. Brennan. Mr. Chairman, the next witnesses appear on behalf

of the National Association of Broadcasters and the Association of

Maximum Service Telecasters.

This will be a joint presentation on behalf of both broadcasting
associations.

Mr. Wasilewski, would you identify yourself and your associates,

please ?

STATEMENT OF VINCENT T. WASILEWSKI, PRESIDENT, NATIONAL
ASSOCIATION OF BROADCASTERS; ACCOMPANIED BY: JOHN B.

SUMMERS, GENERAL COTTNSEL, ERNEST W. JENNES, ASSOCIA-

TION OF MAXIMUM SERVICE TELECASTERS, INC.

Mr. Wasilewski. Mr. Chairman, I appear here both in my ca,pacity
as president of the National Association of Broadcasters and also on
behalf of the Association of Maximum Service Telecasters. With me
today are John Summers, NAB's general counsel and Ernest Jennes,
MST's general counsel.

NAB and MST are making a joint presentation because of the very
limited amount of time allocated to broadcasters. There is no difference

in the positions on CATV copyright.
Now, broadcasters have at least two different interests in CATV

copyright. First, broadcasters themselves have ownership interests in

some copyrighted material that CATV systems continue to take from
broadcast stations without payment and sell to the public for a fee.

Second, CATV systems are in direct competition with broadcast
stations for viewers, listeners, and advertising revenue. This competi-
tion is increasing and will continue to increase. Indeed, leading CATV
spokesmen state repeatedly that they hope and intend that cable tele-

vision will largely, if not entirely, replace free broadcast television.

A law that confers a compulsory copyright license on cable televi-

sion inherently gives CATV an unfair competitive advantage over
free broadcasters, who must bargain for copyrighted material they
use. CATV would have this unfair advantage even if it had to pay as

much as broadcasters for copyrighted material. In fact, it is clear that

CATV would pay much less for the same material, not only under the
low CATV fee levels proposed in S. 1361 but even under the levels

supported by the copyright owners. For example, FCC figures show
that the typical television station pays 34 percent of its total revenue
for its nonnetwork program material.

Despite the inherent unfairness, NAB and MST have been willing
to support limited compulsory licenses in accordance with the terms of

the November 1971 consensus agreement, which was also accepted by
NCTA and the copyright owners.
We believe that, as provided in that consensus, the fee levels for

such compulsory licenses should be determined by an independent ar-

bitration tribunal, and not by statutory fiat. Such a tribunal would
have both the time and the expertise to sort out the conflicting claims
of the interested parties and the complex and elaborate economic data
advanced in support of those claims.

Traditionally, Congress delegates such complex questions to a body
equipped to examine them in detail. If the claims of the CATV in-

dustry to a very minimal fee are valid, the industry should not be
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afraid to submit them to an arbitration tribunal. Moreover, NCTA
specifically agreed that the fees would be fixed by arbitration as part
of the consensus agreement.
As a result of that consensus, the cable industry has been enjoying

the benefit of permissive new FCC rules on the importation of distant

broadcast stations for over a year and a half. It ill-behooves NCTA
to back away from the consensus now.
NAB and MST reluctantly accepted that consensus and agreed to

support a limited compulsory license for CATV only because of our
belief that the consensus limitations on the scope of the compulsory
license would be implemented. Provided that those limitations are im-

plemented, we continue to support the consensus despite the recent

decision of the second circuit holding that all CATV use of distant

signals is subject to normal copyright liability.
Without such limitations, the unfair subsidy which compulsory

licenses exact from broadcasters would undermine the economic viabil-

ity of free television broadcasting, thus depriving the public of free

programing they now receive and impairing the principal source of

the revenues to program producers necessary to stimulate program
creation and development.

Specifically, NAB and MST submit that compulsory licenses for

CATV systems should cover only CATV retransmission of local broad-

cast stations and such programs from distant stations as are con-

templated under the FCC's 1972 CATV rules.

An openended compulsory license—one for example that covered all

CATV retransmission of distant stations which the FCC may here-

after authorize—would be a sweeping delegation to four or fewer
members of the FCC to change and even radically revise the copy-
right law at any time in the future.

We strongly oppose any such openended compulsory license. We
assume, in view of the letter of January 31, 1972, from the chairman
of this subcommittee to Chairman Burch and the fact that the current

hearings are not focusing specifically on the critical question of the
terms and conditions of the compulsory license, that this subcommit-
tee does not have doubts about the approach agreed to by NCTA, the

copyright owners, NAB, and MST when they accepted Ihe 1971 con-

sensus.

If there are doubts, we urge that such hearings be held. In any event,
because the question of the scope of the compulsory license is of para-
mount importance, we plan to submit a supplemental written state-

ment on that subject, together with suggested statutory language.
Although broadcasters have not been invited to participate in the

hearings this afternoon on copyright treatment of sports events,
broadcasters fully support normal copyright liability for cable re-

transmission of sports events not available to a local station as pro-
posed in S. 1361. We also plan to submit a supplementary statement
which will deal with this vital question.
Let me close, Mr. Chairman, by saying on behalf of NAB that,
while the record is not being opened with respect to section 114 of S.

1361, NAB and broadcasters generally are steadfastly opposed to the
creation of a new proprietary right in the form of copyright record-

ing right for record manufacturers and performers.

^^
Thank you vey much for inviting me to appear today.
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Senator McClellax. Very well.

Any questions, Senator ?

Senator Burdick. Well, the sense of your testimony, or the essence
of it, is, you are willing today, to abide by the consensus agreement.
Mr. Wasilewski. Yes, sir. On an all together basis.

Senator Burdick. That seems to be the essence on j^our testimony.
I have no further questions.
Mr. Wasilewski. Yes, sir. That is.

Mr. Brennan. INIr. Wasilewski, could you indicate whether or not

you support the position taken by the subcommittee previously on the

sport provision of section 111 ?

Mr. Wasilewski. As contained in the present bill ?

Mr. Brennan". As contained in tlio present bill.

Mr. Wasilewski. Yes, sir. I did say that we support that position.
Senator McClellan. You indicate that you had not been invited. I

wonder if you felt that you should participate ?

Mr. Wasilewski. I just wanted to point out, sir, that I was testi-

fying on behalf of something that was not part of this morning's
hearing, and we do not necessarily want to come in this afternoon.

We would like the opportunity to rebut.

Senator McClellax. If you wanted to appear, I was going to con-
sider your interest and give you the opportunity. That was all I
wanted to be sure of.

Mr. Wasilewski. I said all that I wanted to say about it.

Senator McClellan. All right.
Thank vou very much.
Call the next witness.

Mr. Wasilewski. Thank you.
[The prepared statement of Mr. Vincent T. Wasilewski follows:]

Joint Statement on Behalf of the National Association of Broadcasters
AND the Association of Maximum Service Telecasteks by Vincent T. Wasi-
lewski, President, National Association of Broadcasters, Before the
Subcommittee on Copyrights, Patents, and Trademarks, Senate Committee
ON the Judiciary

Mr. Chairman, I appear here both in my capacity as President of the Na-
tional Association of Broadcasters and also on belialf of the Association of
Maximum Service Telecasters. With me today are John Summers, NAB's Gen-
eral Counsel, and Ernest Jennes, MST's General Counsel. NAB and MST are
making a joint presentation because of the very limited amount of time allo-

cated to broadcasters. There is no difference in their positions on CATV
copyright.

Broadcasters have at least two different interests in CATV copyright. First,
broadcasters themselves have ownership interests in some copyrighted material
that CATV systems continue to take from broadcast stations without payment
and sell to the public for a fee. Second, CATV systems are in direct competition
with broadcast stations for viewers, listeners and advertising revenue. This
competition is increasing and will continue to increase. Indeed, leading CATV
spokesmen state repeatedly that they hope and intend that cable television will

largely, if not entirely, replace free broadcast television.

A law that confers a compulsory copyright license on cable television inherently
gives CATV an unfair competitive advantage over free broadcasters, who must
bargain for copyrighted material they use. CATV would have this unfair advan-

tage even if it had to pay as much as broadcasters for copyrighted material. In

fact, it is clear that CATV would pay much less for the same material, not only
under the low CATV fee levels proposed in S. 1361 but even under the levels sup-

ported by the copyright owners. For example, FCC figures show that the typical
television station pays 34 percent of its total revenue for its non-network program
material.
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Despite the inherent unfairness, NAB and MST haA-e li^en willing to support
limited compulsory licenses in accordance with the terms of the November 1971

'•Consensus Agreement" which was also accepted by NCTA and the copyright
owners. We believe that, as provided in tliat Consensus, the fee levels for such

compulsory licenses should be determined by an independent arbitration tribunal,
and not by statutory fiat. Such a tribinial would have both the time and the ex-

pertise to sort out the conflicting claims of the interested parties and the complex
and elaborate economic data advanced in support of these claims. Traditionally

Congress delegates such complex questions to a body ecjuipped to examine them
in detail. If the claims of the CATV industry to a very minimal fee are valid, the

industry should not be afraid to submit them to an arbitration tribunal. More-
over. NCTA specifically agreed that the fees would be fixed by arbitration as part
of the "Consensus Agreement." As a result of that Consensus, the cable industry
has been enjoying the benefit of permissive new FCC rules on the importation of

distant broadcast stations for over a year and a half. It ill behooves NCTA to

back away from the Consensus now.
NAB and MST reluctantly accepted that Consensus and agreed to support a

limited compulsory license for CATV only because of our belief that the Consensus
limitations on the scope of the compulsory license would be implemented. Pro-

vided that those limitations are implemented, we continue to support the Con-
sensus despite the recent decision of the Second Circuit holding that oil CATV
use of distant signals is subject to normal copyright liability. Without such limi-

tations, the unfair subsidy which compulsory licenses exact from l)roadcasters

would undermine the economic viability of free television broadcasting, thus de-

priving the public of free programming they now receive and impairing the prin-

cipal source of the revenues to program producers necessary to stimulate program
creation and development.

Specifically, NAB and MST submit that compulsory licenses for CATV systems
should cover only CATV retransmission of local broadcast stations and such pro-

grams from distant stations as are contemplated under the FCC's 1972 CATV
rules. An open-ended compulsory license—one for examjile that covered all CATV
retransmission of distant stations which the FCC may hereafter authorize—would
be a sweeping delegation to four or fewer members of the FCC to change and even

radically revise the copyright law at any time in the future. We strongly oppose
any such open-ended compulsory license. We assume, in view of the letter of

January 31, 1972, from the Chairman of this Subcommittee to Chairman Bui-ch
and the fact that the current hearings are not focusing specifically on the criti-

cal question of the tenns and conditions of the compulsory license, that this

Subcommittee does not have doubts about the approach agreed to by NCTA, the

copyright owners, NAB. and MST when they accepted the 1971 Consensus. If there
are doubts we urge that such hearings be held. In any event, because the question
of the scope of the compulsory license is of paramount importance, we plan to

submit a supplemental written statement on that subject, together with sug-
gested statutory language.
Although broadcasters have not been invited to participate in the hearings

this afternoon on copyright treatment of sports events, broadcasters fully sui>
port nonnal copyright liability for cable retransmission of sports events not
available to a local station as proposed in S. 1361. We also plan to submit a sup-
plementary statement which will deal with this vital question.

Let me close by saying on behalf of NAB that, while the record is not being
opened with respect to Section 114 of S. 1361, NAB and broadcasters generally
are steadfastly opposed to the creation of a new proprietary right in the form
of a copyright recording right for record manufacturers and performers.
Thank you very much for inviting me to appear today.

Mr. Brennan, We now liave a joint presentation by the three per-
forming rights societies, ASCAP, BMI, and SESAC.
Mr. Herman Finkelstein, would you make your presentation ? Could

you identify
Mr. Cramer. IVIr, Counsel, Mr. Chairman, my name is Edward M.

Cramer. I am president and chief executive officer, of Broadcast IMu-
sic. Inc. Seated on my far left is Albert F. Ciancimino, counsel for

SESAC, Inc., and to my immediate left is Herman Finkelstein, gen-
eral counsel for ASCAP. In order to conserve the time of this com-
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mittee, we have agreed upon a joint presentation, where all of us will

be available subsequent to the presentation to answer your questions.
Thank you.
Mr. Brennan. Counsel thanks all three societies for their coopera-

tion and hopes it will continue.

Senator McClellan. Have you submitted your statement ?

Mr. Cramer. Yes,

Mr. Brennan. Yes, Mr. Chairman.
Senator McClellax. They will be printed in the record in full.

You may proceed.

STATEMENT OF HERMAN EINKELSTEIN, GENERAL COUNSEL,

ASCAP; ACCOMPANIED BY: EDWARD M, CRAMER, PRESIDENT,

BMI; ALBERT F. CIANCIMINO, COUNSEL, SESAC, INC.

Mr. FiNKELSTEix. Mr. Chairman, in accordance with the commit-
tee's request, this statement, as Mr. Cramer pointed out, is being pre-
sented jointly on behalf of the three American organizations which
make it possible for all users of nmsical works, including operators of

cable televisions systems to obtain licenses to perform ])ublicly in non-
dramatic form, any musical comjjosition required in their operations.
These organizations, the Ameriacn Society of Composers, Authors,

and Publishers, commonly known as ASCAP; Broadcast Music, Inc.,

commonly known as BMI; and SESAC, Inc. are well known to the

Chairaian and members of this committee. Each is fding a separate

statement, but all three join in this statement, following the sugges-
tion of counsel for this committee.
We shall briefly summarize the reasons supporting our position that

there is no need for a statutory license for the music embodied in these

three repertories because there is already adequate assurance of the

availability of all music they require at fair and nondiscriminatory
prices; and that if any price control is necessary, it is already available

by resort to an impartial body—the courts or arbitration.

As our respective supporting statemejits indicate :

(1) Music performed in nondramatic form is unique among copy-
righted works in that it is all available to everyone, including CATV,
on a nonexclusive basis without any problems of clearance or compli-
cated negotiations for individual works, or fears of prices being
arbitrary, unreasonable or discriminatory.

(2) Music has been available to all users through this simple method
of licensing for decades.

(3) The assurance that prices will be fair, reasonable, and non-

discriminatory is a matter of public record. In the case of ASCAP, it

is embodied in a decree of the Federal Court entered in 1950 on the
consent of the U.S. Government and ASCAP.
The Federal Court is available to any user, including CATV, who

questions the reasonableness of rates quoted by ASCAP. Several pro-
ceedings to determine reasonable rates have iDeen brought by broad-

casters, wired music operations and others. In fact, proceedings to

determine reasonable rates brought by the national broadcasting net-

works and by Muzak operators and others are pending at this time.

BMI and\SESAC, Inc. have tendered arbitration to the CATV
representatives and will continue to do so.
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(4) The distance of the station from which music is picked up does

not raise any problems. Under the prevailing licensing system, all

music is equally available to CATV whether it comes from distant

sources, from local sources, or even when it is originated by the cable

sy.stem itself.

5. We have heard a great deal about the keeping of records of uses

and seeing that payments are apportioned among those whose works
are used. This is undertaken by the licensing organizations; it does
not present a problem to the CATV operator.

6, The music licensing organizations have met with representatives
of the cable television industry and have not had any problem as to the
method of licensing and the availability of all music used in nondra-
matic form to all CATV operators for all purposes.

Figures requested by cable television to assist in reaching agreement
as to rates for all their music were given to CATV by these organiza-
tions several months ago. There is every reason to believe that agree-
ment can be reached with the CATV industry, as it has been with other

industries, considering all the safeguards available to CATV.
In conclusion, we submit that there is no necessity for a compulsory

license for musical works if those works are available on the following
basis :

First, the works are part of a total repertory made available to cable
television under a single license agreement without requirement of

separate negotiations for individual works or individual uses
;

Second, the works are available on a nonexclusive basis on fair and
nondiscriminatory terms.

Third, the agreement makes the works available for a substantial

period of time. Agreements are made available to broadcasters for a

period of 5 years.

Fourth, in the event of dispute as to the reasonableness of the rates

quoted, the rates can be determined by resort to a U.S. district court
or to arbitration.

Fifth, provision is made for payment to the licensor for distribution
to the parties entitled to the amounts collected so as to avoid any dis-

putes between the licensees—that is, individual cable systems
—and

individual copyright owners.
As we have previously indicated, section 111 could be framed so as

to exempt musical works from a compulsory license if they are volun-

tarily made available on the basis I have outlined; or it could specifi-

cally require that all musical works be licensed to cable television for
retransmission on that basis.

If a work does not meet those requirements, it could, of course, be
made subject to a compulsory license on the same basis as other
material.

In simi, the music licensing organizations have tendered licenses that
meet all problems of the cable television industry. These problems have
be-en solved by a system that insures a maximum of availability and a
minimum of accounting and negotiation. Equal treatment of all is

assured without preference to anyone.
The, only item for discussion is price, and if that cannot be agreed on,

there is an impartial outside body—a court or arbitration—available
to insure reasonableness.
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We respectfully submit that when copyright owners make their

works available to all users on a basis that insures reasonableness, there

is no need for a statutory licensing system
—a regulatory device that

should be resorted to only when voluntary action fails to meet a

public need.

Thank you, Mr. Chairman.
If there are any questions, any of us will be happy to answer them.
Senator McClell.\x. Thank you very much.
Senator Burdick, do you have any questions ?

Senator Buedick. On page 2 you refer to the court action in 1950,
and then you state, "The Federal court is available to any user who
questions the reasonableness of rates quoted by ASCAP including
CATV." This is a legal question.
"What is your basis for appealing to the courts at that point ?

Mr. FiNKELSTEiN. Oh, when you haA^e organizations that have as

many copyright owners as ASCAP has, you are going to have prob-
lems under the antitrust laws. And we each have worked out agree-
ments with the U.S. Government that we commonly refer to as consent

decrees, under which we make the repertory available on a basis agreed
to by the U.S. Government and the society.
One of the provisions of that decree of 1950 is that any user M'ho

is dissatisfied with the rate quoted by ASCAP may, at the election of
the user, go to the Federal court and have the reasonableness of the
rate determined and have the court fix a reasonable rate.

Senator Burdick. I am trying to get the legal basis. I cannot go to

court on any other commercial transaction to say it is unreasonable or
reasonable.

"V-VHiat is the basis of getting jurisdiction ?

Mr. FiNKELSTEix. Of course, copyright gives the exclusive right, but
when you combine copyrights, you become subject to another law, the
antitrust laws. And the courts, under the antitrust laws, may require
that the copyright owners agree that their rate shall be fixed by the
court in the event of disagreement.
In the case of music, collective action makes it possible to avoid all

these difficulties that you have had with the other industries
;
but in

doing that, you collide with the antitrust laws and must make some
arrangement where the public can be sure that the prices quoted by
this combination are reasonable.

Senator Burdick. In other words, then, there is no question in your
mind that there could be court review ?

Mr. FiNKELSTEiN. Noiie whatsoever.
Mr. CiANCiMixo. Senator, I would like to make one thing clear.

]Mr. Finkelstein did say that we are each subject to consent decrees.

However, SESAC is not subject to a consent decree. We are a small

operation, and in lieu of the Federal court's availability, we have
offered arbitration to the cable television operators in order to set a rea-

sonable fee.

Senator Burdick. Well, eventually if everything else fails, there is

access to the courts even in your cases.

Mr. CiANCiMiNO. I suppose there would be if an action were brought
and the court does determine that we should come under the same type
of supervision as ASCAP.

Senator Burdick. That is all.

Senator McClellan. Thank you very much.
[The statements referred to earlier follow :]
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Statement of Amkrican Society of Composers, Authors, and Publishers
(ASCAP), Broadcast Music, Inc. (BMI), and SESAC, Inc. (SESAC) Before
THE Subcommittee on Patents, Trademarks, and Copyrights, Senate
Judiciary Committee on S. 1361

(August 1, 1973)

Mr. Chairman, in accordance with the Committee's request, this statement is

being .submitted jointly on behalf of the three American organizations which
make it possible for all users of musical works, including operators of cable

television systems (CATV) to obtain licenses to perform publicly in nondramatic
form, any musical composition required in their operations. These organizations—
the American Society of Composers, Authors and Publishers (ASCAP), Broad-
cast Music, Inc. (BMI) and SESAC, Inc. are well known to the Chairman and
members of this Committee. Each is filing a separate statement, but all three

join in this statement, following the suggestion of Counsel for this Committee,
who has been most cooperative.
We shall briefly summarize the reasons supporting our position that there is

no need for a statutory license for the music embodied in these three repertories
because there is already adequate assurance of the availability of all music they
require at fair and nondiscriminatory prices; and that if any price control is

necessary it should be determined by an impartial body—the courts or arbitra-
tion. As our respective supporting statements indicate :

1. IMusic performed in nondramatic form is unique among copyrighted works
in that it is all available to everyone including CATV on a nonexclusive basis

without any problems of clearance or complicated negotiations for individual

works, or fears of prices being arbitrary, unreasonable or discriminatory.
2. Music has been availal)le to all users through this simple method of licensing

for decades.
3. The assurance that prices will be fair, reasonable and nondiscriminatory is

a matter of pui)lic record. In the case of ASCAP, it is embodied in a decree of the

Federal Court entered in 1950 on the consent of the United States Government
and ASCAP. The Federal Court is available to any user who questions the reason-
ableness of rates quoted by ASCAP (including CATV). Several proceedings to
determine reasonable rates have been brought by broadcasters, wired music
operators and others. In fact proceedings to determine reasonable rates brought
by tne national broadcasting networks and by Muzak operators and others are

pending at this time.
BMI and SESAC, Inc. have tendered arbitration to the CATV representatives

and will continue to do so.

4. The distance of the station from which music is picked up does not raise any
problems. Under the prevailing licensing system, all music is equally available to
CATV whether it comes from distant sources, from local sources, or even when
it is originated Ity the cable system itself.

5. The task of keeping records of uses and seeing that payments are appor-
tioned among those whose works are used is undertaken by the licensing organi-
zations ; it does not present a problem to the CATV operator.

6. The music licensing organizations have met with representatives of the
cable television industry and have not had any problem as to the method of

licensing and the availability of all music used in nondramatic form to all CATV
operators for all purposes. Figures requested by CATV to assist in reaching
agreement as to rates for all their music were given to CATV by these organi-
zations several months ago. There is every reason to believe that agreement can
be reached with the CATV industry as it has been with other industries, con-

sidering all the safeguards available to OATV.
In ponclusion. we urge that there is no necessity for a compulsory license for

musical works if those works are available on the following basis :

(1) The works are part of a total repertory made availalde to cable television
under a single agreement without the requirement of separate negotiations for
individual works or individual uses ;

(2) The works are available on a nonexclusive basis on fair and nondiscrimina-
tory terms ;

(3) The agreement makes the works available for a substantial period of
time :

(4) In the event of dispute as to the reasonableness of the rates quoted, the
rates can be determined by resort to a United States District Court or to
arbitration.
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(5) Provi.«ion is made for payment to the licensor for distribution to tlie

parties entitled to the amounts collected so as to avoid any disputes between the
licensee and individual copyright owners.
As we have previously indicated, Section 111 could be framed so as to exempt

musical works from a compulsory license if they are voluntarily made available
on the foreij-oing l>asis

;
or it could specifically require that all musical works be

licensed to CATV for retransmission on the foregoing basis. If a work does not
meet these requirements, it could, of course, be made subject to a compulsory
license on the same basis as other material.

Jn sum, the music licensing organizations have tendered licenses that meet all

problems of the CAT\' industry. These problems have been solved by a system
that insures a maximum of availability and a minimum of accounting and
negotiation. E-jual treatment of all is assured without preference to anyone. The
only item for discussion is price, and if that cannot be agreed on there
is an impartial outside bodj'—a court or arbitration—available to insure
reasonableness.

It is respectfully submitted that when copyright owners make their works
available to all usei's on a basis tliat insures reasonableness, there is no need for
a statutory licensing system—a regiilatory device that should be resorted to only
Avhen voluntary action fails to meet a public need.

Respectfully subnutted.

SESAC, Inc.,
Albert F. Ciancimino,

General Counsel.
Broadcast jMusic, Inc.,
Edward ;M. Cramer,

Prc\si(lcnt.

Americax Society of Composers,
Authors and Publishers,

Herman Finkelstein,
General Counsel.

American Society of Composers, Authors and Publishers.
New York, 'N.Y., July 26, 1973.

Plon. John L. McClellan.
Chairman, Suhcommitiee on Patents, Trade-Marks, and Copyrights, Committee

on the Judiciary. Washington, D.C.

Dear Mr. Chairman : As suggested by your Committee, a joint statement is

being made on behalf of all three music licensing organizations—the American
Society of Composers, Authors and Publishers fASCAP), Broadcast Music, Inc.

and SESAC. Inc. with respect to the method of licensing music to cable television.
ASCAP has already furnished this Committee with a statement of its posi-

tion in a letter dated January 14. 1972 (replying to a letter from Mr. Thomas C.

Brennan, Counsel for the Committee) and in an accompanying statement,
i'opies of that letter and statement are annexed and we respectfully request
that they be made a part of the record of this hearing. What we said there with
respect to S. i>44 is of equal application to S. 1301.
The members of the American Society of Composers, Authors and Publishers

appreciate the opportunity to present their views on cable television to this
("ommittee.

Sincerely,
Herman Finkelstein.

General Counsel.
Enclosures.

American Society of Composers. Authors and Publishers.
New York, N.Y., January 1',. 1972.

TiioiMAS C. Brennan, Esq.
Chief Counsel, 8cn<ite Subcommittee on Patents, Trade-Marks, and Copyrights,

Washington, D.C.

Dear Mr. Brennan : I am pleased to enclose the comments of the American
Society of Composers. Authors and Publishers concerning the content of a modi-
fied Section 111 of S. 644 which you invited by your letter of December 15. 1971.
We appreciate particularly having this opportunity to explain why music re-
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quires separate treatment in tlie cable section of the copyright bill, and have
devoted our comments principally to this area.

As the cable television industry has recognized from the very outset music
does not present the licensing problems that exist with respect to other forms
of copyright material. Music does not pose questions of exclusive rights, nor are
music interests desirous of limiting the importation of remote signals or of giving
anyone an advantage over any competitor. Unlilje other works, music is licensed
in bulk ; there are no problems of innumerable negotiations for separate licenses
for each work or each use. Even the problem of price is solved by the opportu-
nity, if there are any disputes as to rates, to resort to a Federal Court as in the
case of ASCAP, or to arbitration in the case of the other licensing organizations.
We urge that there is no necessity for a compulsory license for musical works

if those works are available on the following basis :

(1) The works are part of a total repertory mode Available to cable tele-

vision under a single agreement without the requirement of separate negotia-
tions for individual works or individual uses :

(2) Tlie works are available on a non-exclusive basis on fair and non-dis-

criminatory terms;
(3) The agreement makes the works available for a substnntial period of time ;

(4) In the event of dispute as to the reasonableness of the rates quoted, the
rates can be determined by resort to a United States District Court or to

arbitration.

(5) Provision is made for payment to the licensor for distribution to the parties
entitled to the amounts collected so as to avoid any disputes between the licensee
and individual copyright owners.
To the extent that these provisions are met by an organization licensing

musical works to cable television, the reasons for statutory regulation disappear.
Section 111 could be framed so as to exempt musical works from a compulsory

license if they are voluntarily made availal)le on the foregoing basis ; or it

could specifically reouire that all musical works be licensed to CATV for re-

transmission on the foregoing basis. If a work does not meet these requirements,
it could, of course, be made subject to a compulsory license on the same basis
as other material.

In its comments. ASCAP has also addressed briefly the other questions raised

by your letter of December 1.3. In sum, we feel that for copyrighted material
which is subject to statutory licensing, a formula based on the gross receipts
from all sources would be best. And we believe that sninll systems should pay
copyrisbt fees. These systems are operated for profit, and they should pay some
kind of fee. although, as is usual, the rates charged would take into account
their economic position.
For many years now the three nmsic licensing organizations have stood ready

to license the cable television industry. There is no dispute between the parties,
nnd the cable industry has long recognized its obligation to pay royalties for the
use of music. The parties should now be given a green light to seek voluntary
agreement.

Sincerely yours,
Hekman Fixkelstein,

State^ient of Herman Fixkelstein. General Coxtnsel. American Society of
Composers. Authors and Pitblishers to the U.S. Senate Subcommittee on
Patents, Trademarks, and Copyrights

(January 14, 1972)

By letter of December 1-5. 1971, Thomas C. Brennan. Chief Counsel of the Sen-
ate Subcommittee on Patents, Trade-Marks, and Copyrights, invited the American
Society of Composers, Authors and Publishers (ASCAP) to submit its comments
on the forthcoming modification of Section 111 of S. R44, a bill for the areneral

revision of the copyright laws. Tlie letter, after pointing out that the Subcom-
mittee "has already made certain determinations concerning the basic nahire of

the coble television copyright provision," requests comment on (1) the basis to be
used in determining royalty rates ; (2) the desirability of exemption on the basis
of size: and (3) "whether any particular type of program material, such as
music or nrofpsslonal and collegiate sports, requires separate treatment in the

cable section of the copyright bill."
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These comments ou behalf of the 13,000 writer members and 4,000 publisher
members of ASCAP will be devoted primarily to showing why music requires
separate treatment.
Whereas other material used by CATV involves complicated problems of im-

portation of distant signals, the protection of exclusive grants of rights, and the

possibility of unfair competition between competing media—situations that re-

quired meetings among the CATV, broadcasting and motion picture interests to

arrive at a compromise—music presents no such problems. In fact, no one rep-

resenting musical interests was invited to attend those meetings although I

made it clear to the parties on many occasions that I was prepared to attend if

invited. The reason why music has not been a problem to CATV is that long
liefore CATV came on the scene, the men and women who founded ASCAP in

1914 had devised a system for licensing the performance of musical works on a
basis that insured complete access by all media on a non-exclusive basis with-
out the necesisity of separate negotiations for individual uses, and without any
complicated records or accounting of uses. There is complete assurance in ad-
vance that the user will have access to all musical works from any source ; there
is an assurance that the amount paid will be distributed to the persons entitled

to those sums
;
and there is an assurance that the price charged will be reason-

able. In the case of ASCAP, as will be shown, any user, including CATV, may
apply to the federal court for determination of a fair rate if the parties cannot
agree.

Before commenting on the specific issues raised by Mr. Brennan's letter, I

would like to describe ASCAP and the role it plays in the licensing of musical

comimsitions in the T'nited States.

Under the ASCAP system, a single agreement licenses the non-dramatic

performance of all the musical works in its repertory. Such licenses have been
issued by ASCAP for many jears to virtually all radio and television stations
in the United States to perform any or all of its members' works.

In licensing the performance of musical works, it is customary to base the

charge for a particular commercial user on the value of the music to that user
in relation to the amount paid by the public to that user. Where several users
benefit from a single performance, each pays in proportion to its receipts. For
example, in a professional football game, music performed during half-time
is viewed and heard by those in the stadium. At the same time, it may be
carried by local radio and television stations in the city of one or both of the

participating teams, and may even be broadcast on a national television net-

work. It may also be retransmitted by one or more cable systems. At the present
time, the professional football organization pays for the music used in enter-

taining the fans in the stadium during half-time; and the local stations, how-
ever small, and the national television network pay on the basis of the music's
value to them in attracting audiences for their respective advertisers. The
cable systems should pay on the basis of the value of the music to the

particular CATV system. This will be discussed in more detail later.

Uidike other copyrighted material for which separate negotiations are neces-

sary, in the case of music the rates paid by the broadcasting industry are
reached by negotiation of a single agreement between ASCAP and an association

representing the industry or the entity or entities seeking its license. There
is also a mechanism to ensure that ASCAP's rates are fair and reasonable.
In 1050, ASCAP agreed that the public intei*est would be served by having
a neutral body available to determine the reasonableness of ASCAP's rates

for the use of its music. That policy was embodied in a Consent Decree entered
into between the Ignited States Government and ASCAP. providing that any user
who questioned the reasonableness of ASCAP's rates could have the rates

reviewed by a United States Court. Since then, the broadcasting industry
has resorted to the Court on many occasions : and proceedings are, in fact, now
liending between television networks and ASCAP and between wired music
services and ASCAP to determine what is a reasonable rate. If in the futui-e

ASCAP and the cal)le television industry are unable to agree on reasonable
rates, the industry can, like all other users, bring the dispute to the Court
for its determination.
There are two other organizations in the United States for the licensing of

non-dramatic performances of music. One is Broadcast Music, Inc. (BMI), which
offers to submit any question of reasonableness to arbitration. The third and
smallest organization is SBSAC, Inc.. which is also willing to submit the reason-
ableness of its rates to arbitration. Thus, all the music used on radio and tele-
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^ ision is covered by the licenses of only three organizations. The same ease of

licensing is now available to CATV.
ASCAP also provides a mechanism for the fair distribution among its members

of the copyright royalties it collects. For most active music writers, their share
in these royalties is their basic livelihood. The essential rules governing ASCAP's
distribution process are prescribed ))y the Consent Decree entered into by
the United States Government and ASCAP. Both BMI and SESAC also have
distribution mechanisms.
None of the problems that S. 644's system of statutory licensing is designed

to meet is present in the case of music. First, there is complete access to music
by any cable system regardless of who else may be licensed in the same area.

Compare music with motion pictures or other types of copyrighted material
licensed on an individual basis. Uulike music, the latter material is licensed
on a|n exclusive basis in a particular area. It will presumably be licensed to

the highest bidder. If it is licensed to a particular television station in a marker,
it is not licensed to another station or to a cable system for origination at least

for many years. Conversely, if it is licensed to a cable system, it will not be made
available to a television station in the same market for many years. No one can

perform a motion picture unless she has secured the original film from the pro-
ducer or has access to a television broadcast. Musical compositions, on the other

hand, are equally and immediately available to all television and radio stations

and all cable systems. Recordings and sheet music may be bought in the open
market by any station or CATV operator. One cannot preempt another's use of

music ; nor may one would-be user of music be bargained off against another to

see which will pay the higher price.

Second, there is no problem of clearance. ASCAP receives from its members
the authority to grant, on a non-exclusive basis, the right to perform their works
publicly for profit in non-dramatic form. Once a cable system has an ASCAP
license to retransmit ASCAP's music, it has full clearance to do so.

Third, there need be no fear that cable systems will have to pay an excessive

amount to ASCAP for its license. As I have described, ASCAP has a system for

licensing music that provides all who seek a license an opportunity to secure a

judicial determination of the reasonableness of the proferred rate. This system
lias been in existence for more than twenty years and has proven its worth.

Fourth, there is no need to establish a statutory mechanism for the distri-

bution of the royalties collected by ASCAP. It already has a sound and effective

mechanism, one that is now embodied in a Consent Decree.
Music of the other two organizations is available on substantially the same

basis.

There is no necessity for a statutory system of licensing music which is made
available to cable systems under the foregoing conditions. A system of voluntary
agreement is preferable to a statutory system if the necessary safeguards are

present. It permits the parties in seeking agreement to take into account the
c«)nditions existing at the time of negotiation and the peculiar facts that apply
to the particular works and uses which are then under consideration. A statutory
rate, in contrast, can at best reflect only the conditions existing at the time the
statute was enacted ; it cannot take into consideration the unique factors applica-
ble to tlie works involved—that is, their general availability to cable, the basis
on which they are made available to television stations and networks, and the

many other factors that influence terms and price. These conditions can vary
from time to time and in innumerable ways. With judicial determination or arbi-
tration to resolve disputes as to jirice, there is full assurance that a party cannot
misuse negotiations to refrain from agreement and that a fee or schedule of
fees will ultimately be fixed.

The cable people recognize that there Is no problem with music for which a
statutory method of licensing is necessary.
ASCAP has offered to grant the industry a license to u^e its repertory without

restriction as to the source of performance—that is, whether performances are
originated by distant radio and television stations, are originated by local radio
and television stations, are recorded on commercial phonograph records or
motion pictures, or are originated by the cable television operator. There is no
dispute between ASCAP and the cable industry with regard to access to its

repertory and the opportunity to retransmit on cable any musical work in that
repertory. Cable television operators have conceded that they should pay for the
retransmission of copyrighted musical works, and ASCAP concedes that they
should have an unlimited right to make such retransmissions.
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Thus far we have been discussing television and CATV. There is another aspect
of CATV which does not relate to other program material (such as motion pic-

tures) and deals almost entirely with music. I refer to the retransmission of

radio signals. The primary fare of radio, as I have indicated, is music, and most
of it is performed by the playing of phonograph records. A cable operator may
provide a music channel by playing phonograph records, much as a radio station
does. If he does so, he will be acting as an originator and would require an
ASCAP license in any event. A cable operator who instead establishes music
channels by retransmitting radio stations that carry the kind of music he wants
for his channels should not be permitted thereby to escape the same obligation
to pay the same fair share of the amounts paid by the public for the enjoyment
of copyrighted music that would be paid by the radio broadcaster.
In choosing the radio station to be picked up, CATV will select the stations

playing the best music and having the smallest number of interruptions for com-
mercial messages, if any. Unlike motion pictures, the smallest station can afford
to play the best music. It is all available to it. If payment by CATV is not related
to all sums received by the public, the author of the works used will be denied
a fair return for his work.
We turn now to the question of "whether royalty rates should be determined

by a single graduated formula of a percentage of the gross receipts paid by sub-
scribers for the basic service of providing secondary transmissions, or whether
the formula should provide a basic rate for carriage of local signals, with an
additional charge related to the number of distant signals carried by a particular
system." To the extent that certain material may require compulsory licensing,
the best formula would be one that provides for payment of a percentage of the

gross receipts from all sources. ASCAP is mindful that a number of significant
studies (for example, the report released in December, 1971 by the Sloan Commis-
sion on Cable Communications) have predicted that by the end of the 1970's,
between 40 and 60 percent of the nation's television viewing population will be
on the cable. If this is so, cable may acquire an importance now undreamed of,

and sources of income attributable to the copyrighted material supplied by broad-

casting which may be far greater than amounts received from subscribers.
AVe turn now to the question of whether "it is desirable to exempt a com-

mercial enterprise from the payment of copyright fees exclusively on the basis

of size".

The November, 1971 "compromise" reached by the broadcasting industry. tJie

cable industry, and certain copyright owners (as set forth in Broadcasting
Magazine, November 8, 1971, pages 16-17) states that the parties support legis-
lation that establishes "liability to copyright, including the obligation to respect
valid exclusivity agreements. . . . for all CATV carriage of all radio and tele-

vision broadcast signals except carriage by independently owned systems now
in existence with fewer than 3,500 subscribers". Incidentally ASCAP first

learned of this compromise from the trade press.
ASCAP feels that independently owned cable systems with less than 3,r)00

subscribers do not reqiiire an exemption. Small cable systems like large ones
should pay reasonable fees for the use of copyrighted material. The rates will,
of course, take their respective economic positions into consideration. There
are many such systems in the United States today. They serve an importnnt
function by making a full complement of television signals available to rural
areas and to small towns that are poorly served by over-the-air television. But
these small systems are also commercial enterprises that operate at a profit,
and there is no warrant for asking in effect that copyright owners subsidize
them. Small radio and television stations pay for the use of music. Music
enhances the value of cable to subscribers, and all cable systems should pay a
ratable portion of their receipts for the use of copyrighted music. If the rates
are reasonable and all systems are treated in a non-discriminatory way, there
can be no unfairness.

Statement of Broadcast Mirsic, Inc. (BMI) Before the Senate Judiciary
Committee on S. 1361

(August 1, 1978)

BMI welcomes this opportunity to express its views concerning cable tele-

vision. We have chosen to limit our comments to the licensing of copyrighted
music, an area in which BMI, which represents the largest number of writers



390

and publishers of any music performing rigbts licensing organization in the

world, has been active over the last 33 years
It is BMI's position that the licensing of music should be treated differently

from the licensing of copyrighted works which involve such problems as clear-

ance and exclusivity, factors which are wholly absent from music licensing.

Among the points made herein are :

I. The reasons given by CATV operators for special copyright consideration
have no application whatsoever to music licensing.

II. Direct negotiation between music licensing organizations and the cable

industry will more efficiently assure availability of and fair payment for the use
of music than any statutory regulation.

A methoil of licensing music which meets all of the problems of CATV oper-
ators has evolved thi-oughout the world over the course of almost a century.
To see how this system functions we should look at the position of the television

broadcasting stations, the primary transmitters of the performances which the
CATV operators wish to retransmit.

Broadcasters have contracts with three performing rights organizations :

Broadcast Music, Inc. (BMI), The American Society of Composers, Authors and
Publishers (ASCAP), and Sesac, Inc. These three organizations, through their

contracts with many thousands of writers and publishers and with sister per-
forming rights organizations throughout the world, make available to broad-
casters the entire repertory to which access is desired by the broadcasting sta-

tions. Under these licenses, which run for terms of years, the station may
pei-form any composition in these repertories at any time and by any method
that the broadcaster desires—live, recorded, or embodied in films. Payments
in accordance with the licenses are made to the organizations involved, which
in turn make royalty distributions to their affiliated writers and publishers.
We stand ready to make similar licensing available on non-discriminatory

terms to every operator of a CATV system. Let us see what the availability of
such licenses does to the only reasons given by the CATV operators for sijecial

copyright treatment.
CATV bases its claim to special treatment upon problems of exclusivity, clear-

ance, the restriction of licensing for competitive reasons and an unfounded fear
that CATV systems may be required to pay unreasonable copyright fees. None
of these problems exist in the field of musical performing rights, where the li-

censing organizations have eliminated every claim which has been raised by
CATV operators. In addition, BMI and its competitors indemnify broadcasters

against any copyright liability deriving from the use of their repertories and offer

an established procedure for the distribution of royalties.

(a) Exclusivity is not a factor. The rights granted by BMI and its competitors
to broadcasters and all other users of music are non-exclusive. Any number of

u-sers may simultaneously perform a musical work at the same time. This applies
\vhether the music is live, recorded or filmed. It will clarify the point to consider
a broadcaster who is interested in presenting a hit film, "Mary Poppins", to his

viewers. He will be concerned, and rightly so, that his screening v^-ill be the

only one in the region in his chosen time period. He will want assurances that
his local competition will not be showing the same film, and that it will not be
beamed in from some distant point. That same broadcaster, however, will face

no such problems with the individual songs from "Mary Poppins". BjNH licenses

permit simultaneous performances of these tunes in any number of different out-

lets—radio, television, night club.s, via background music services and by other

users—to the detriment of none. Therein lies a basic difference in the handling
of these copyrighted properties.

(b) Clearance is not a factor. Virtually all of the 27.000 domestic users of BMI
music have elected blanket licenses under which they can perform any number
of compositions contained in the BMI repertory any number of times, at their

discretion. Thus, the need to obtain permission or clearance for individual selec-

tions or uses is eliminated.

(c) BMI and the other performing rights organizations have no incentive

to restrict the availability of their repertories to any CATV system. The sole

function of BMI is to collect copyright fees from as many customers as possible
and to distribute these fees to copyright proprietors.

(d) There is no possibility that unreasonable fees will be exacted. BMI has

repeatedly expressed its willingness to arbitrate the amount of its fees if nego-
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tiations prove fruitless. As explained more fully below, BMI is willing to have
a requirement for the arbiti-ation of the fees for the retransmission of composi-
tions in its repertory imposed by statute.

(e) In the field of music licensing, procedures for the dLstribution of royalties
among individual copyright ovs^ners have long been in effect. We believe tliat it

would be improper in principle and unworkable in operation to impose upon the

Register of Copyrights the duty of dividing payments for all classes of copy-
righted works among many thousands of individual copyright owners wlien the

machinery for such distribution already exists. BMI has always assumed full

responsibility for distributing the fees received by it to its affiliated writers and
publishers.
What the CATV systems want is the right to retransmit musical material

picked up from broadcasting stations. We stand ready to give them the same
rights that those stations have in that same material. This should satisfy all of
the needs of the CATV operators.

II.

BMI seeks less rather than more regulation with respect to the use of copy-
righted material by the burgeoning cable industry. It seems obvious to us that the
best soltuion, not only for authors and i)ublishers, but for CATV, is for CATV
systems to have access to the musical repertories for all purposes, both retrans-
mission and origination, on a fair basis. That solution begins witli a very simple
step—negotiation marked by fairmindedness and good will on the part of all

participants.
BMI believes that it can successfully negotiate fair, voluntary agreements

with CATV operators on a nondiscriminatory basis. It is a fundamental concept
of the American free enterprise system that the fairest and most successful
method of arriving at a reasonable agreement is negotiation between the parties.
A departure from that tradition is not warranted with respect to the performance
of music. BMI is certain that serious negotiations between music licensing orga-
nizations and CATV operators would be productive.

All performing rights organizations have sought to conclude negotiations.

They have tendered court fixation or arbitration of rates of CATV operators. BMI
reiterates its offer to submit the issues involved to binding arbitration if nego-
tiation does not prove fruitful. BMI is willing and, indeed, is required by con-
sent decree, to tender nondiscriminatory licen,ses to all music users. It is willing
to tender CATV such licenses in form similar to that which has been acceptable
to all other classes of music users.
BMI would be willing to have a requirement imposed upon it for the com-

pulsory arbitration of the fees for the retransmission of the compositions in its

repertory. A statutory provision for such arbitration, as opposed to the present
proposals of the copyright revision bill, could be limited to the music performing
rights organizations who are certified by the Register of Copyrights as having
their repertories substantially performed by the broadcasters who constitute the
primary transmitters in the United States. Indeed, BMI is ready to permit CATV
systems to utilize the music licensed by it during any period of negotiation or
arbitration.

In summary, BMI believes that the drastic remedies of statutory fixation of

compulsory license rates, coupled with bulk payment to a government oflScial for

distribution to the individual copyright proprietors of all classes of copyrighted
works is unnecessary and inappropriate insofar as the licensing of music is

concerned.
The problem of payment for musical compositions utilized by CATV is not an

inter-industrial conflict; it is a problem of livelihood for thousands of creative

writers, the encouragement of whose activity has been constitutionally recognized
as essential to the public interest. These writers are solely motivated by the desire
to cooperate to the utmost with any user of their works who is ready to compen-
sate them fairly.

Comments of Broadcast Music, Inc., to the Sxjbcommittee on Patents, Trade-
marks AND Copyrights of the Judiciary Committee of the U.S. Senate

(January 20, 1972)

Broadcast Music, Inc. (BMI) welcomes the opportunity to respond to the let-

ter of Thomas C. Brennan. Esq., Chief Counsel, dated December 15, 1971. It will
concentrate its comments on "whether any particular type of program material,
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such as music or professional and collegiate sports, requires separate treatment
in the cable section of the copyright bill."

I!MI is a music performing riglits licensing organization. Our copyright law
specifically provides for the protection of the right publicly to perform music
for profit and it is only through BMI and organizations similar to it that this

right can successfully be implemented. BMI's sole function is to license to music
users of every class ,and type the right to give non-dramatic public performances
of copyrighted musical compositions for profit. Affiliated with BMI are approxi-
mately 25,000 composers and lyricists and approximately 9,000 publishers. These
are all wholly independent. They convey to BMI no rights in their musical

compositions, other than the performing right.
In addition to making available to music users all the v>^orks of its affiliated

writers and itublisliers, BMI, through reciprocal contracts with more than thirty

foreign performing rights organizations, makes similarly available music of

the rest of the world. Almost without exception, all of BMI's licenses to ap-

proximately 27,000 music users in the United States are non-exclusive "blanket"
licenses which permit the licensee to perform the entire repertory of BMI with-
out individual clearance or permission. BMI divides all of the money it collects,

except for its expenses and necessary reserves, among the writers and pub-
lishers whose works it represents.
The licensing of the right to perform non-dramatic musical compositions pub-

licly for profit is unique. Section 111 of S. 644 was designed to meet certain spe-
cific problems which CATV operators feared would restrain the proper growth in

the public interest of CATV systems. All of these problems have been solved by a

system of licensing which has, for decades, operated, not only in the United States,
but all over the world and which serves the needs of all of the industries which
utilize musical performances for profit. No other system than the one which has
been so patiently evolved can properly meet the true needs both of the writers
and publishers of music and of CATV operators.
The questions which the CATV owners raised and which are inapplicable to

music licensing are :

i. Unlike every other type of program material, no problems of exclusive

rights are involved in music licensing. The rights granted to all users of music
by BMI and its competitors are non-exclusive, whether the music is live, recorded
or filmed. Every user in every market may simultaneously perform the same com-
position. Whereas a film may be licenses to only one station or one CATV operator
in a market, music licenses permit performance of a musical composition on
any number of different outlets-—radio, television, night clubs, background music
services and other users, to the detriment of none. To give an example of how
this operates, only one person in a community may have the right to show the
film "BORN FREE." The musical composition "BORN FREE," which is incor-,

rtorated in the picture, may, however, be performed by every establishment that
uses music, from skating rink to television station. This crucial and basic dif-

erence is alone enough to require the separate treatment of music licensing.
2. CATV operators expressed fears about the complexity of clearing each indi-

vidual musical composition or performance. This problem does not exist in

music licensing. Virtually all of the 27,000 users of BMI music (and this is

equally true of its two competitors) have vohintarily elected blanket licenses

Tuider which they can perform all of the musical compositions in the BMI reper-

tory at any time and by all means without the need of separate or individual

permissions or clearances.
3. CATV operators expressed the fear that their right to disseminate programs

would be limited by a restriction of such right for competitive reasons. No pos-

sibility of such restriction exists in the music licensing field. BMI and its com-

petitors are organized and exist only for the purpose of licensing performing
rights on a non-discriminatory basis to as many customers as possible. This is

BMI's sole function and its sole economic interest. It acts on behalf of approxi-
mately 25,000 composers and lyricists and 9,000 music publishers whose only
interest is to collect reasonable fees from as many people as possible.

4. CATV operators have expressed concern with respect to the difficult prob-
lem of distributing royalties among individual copyright owners. No such prob-
lem exists in music licensing. BMI and its two competitors take full responsi-

bility for distributing the fees they collect among the individual writers and

publishers involved. The broadcasting indiistry, for instance, makes payment to

three organizations and has no problems with respect to further distribution.

5. There is no risk that unreasonable fees will be exacted. BMI's position has
been and is that, if negotiation does not result in voluntary agreement, it will
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leave the determination of the fee to binding, dispassionate arbitration. One of
its two competitors, the American Society of Composers, Authors and Publishers
( ASCAP) arrives at the same result through tixatiou of fees by the Federal C!ourt.
The other, Sesac, Inc.. has similarly expressed willingness to arbitrate.
BMI speaks for no insubstantial interests. The music it licenses is a hand-

maiden to almost all television programs and it constitutes the major focus
of interest of much television programming. When it comes, however, to the per-
formance of music by radio (apparently with no restrictions of any kind on the
extent of reti-ansmission of programs from radio stations) it miLst be kept in
mind that the overwhelming bulk of radio programming consists of the per-
formance of music. Music licensed by BMI occupies a major role in all musical
progranmiing. The music licensing organizations should jastly be considered to
be in the forefront of "copyright owners."
BMI is. moreover, ci'ucially important in the furtherance of the basic na-

tional interest in encouraging and maintaining the flow of music. Payment from
performing rights constilutes the bulk of the income of most composers, lyricists
and music publishers. Almost 90% of this income is derived from broadcasting.
The basic theory of the copyright law, founded on the Constitution itself, is that
the function of copyright is to promote the progress of art by the establishment
and protection of the rights of authors. This right has always been imple-
mented by the payment to authors of a proportion of the amounts received by
commercial enterprises which use copyrighted works in public performance. The
fee is traditionally arrived at by arms-length bargaining. In the case of music
licensing there is ultimate recourse to arbitration or (in the case of ASCAP)
court fixation of fees, where voluntary bargaining fails.

We cannot empasize too strongly how satisfactorily this system of licensing
the performance for profit of nondramatic musical compositions has worked.
Broadcasters who have licenses from the three established United States li-

censing organizations have for decades been unharassed by any claim by others.

They use music without hindrance to satisfy the varying tastes of American
audiences. They have available to them not only the music of the United States
but, through reciprocal agreements between U.S. performing rights licensors and
performing rights organizations in other countries, all the music of the world.
It should be noted that in other countries of the world CATV is presently in-

cluded in this system of licensing and is treated in precisely the same way as
broadcasting. A system that works with such simplicity and effectiveness should
not be destroyed without preponderating necessity.
As we have indicated, the expressed fears of CATV operators have no exist-

ence in Uiusic licensing and including such licensing in a system designed to
deal with the wholly different problems involved in the licensing of other
programmatic material is without justification. We must also add that music
is no less entitled to special treatment than sports events.
The compromise proposal put forward by Mr. Whitehead and accepted, with

some reservations, by the National Cable Television Association (NCTA), the
National Association of Broadcasters (NAB) and a group of motion picture
producers states :

"Unless a schedule of fees covering the compulsory licenses or some other
payment mechanism can be agreed upon between the copyright owners and the
CATV owners in time for inclusion in the new copyright statute, the legkslation
would simply provide for compulsory arbitration, failing private agreement on
copyright fees."

We accept this principle.
The first step in implementing such a proposal would obviously be negotiation.

Unbelievable as it may seem, there has been no negotiation with the music
licensors. BMI was not a party to the compromise agreement. It knows the
terms of such agi-eement only from the trade papers. No one spoke for the music
used so largely in television and so predominantly in radio. Since the basic quid
pro quo of the compromise relates to exclusivity, no i>art of that consideration
extends to the writers and publishers of music. The music licensors are left out in
the cold.

BMI has long sought to negotiate with the NCTA. We reiterate in the strongest
terms our willingness and desire to negotiate in the utmost good faith with
CATV owners. We are confident that, if good faith prevails, a satisfactory vol-

untary agreement will result. Such an agreement, clearing the decks for the
unrestricted use of our musical repertory under a single license on reasonable
terms, for all purposes, in all manners, and by all means of dissemination uti-
lized by CATV is what the public interest to be served by the CATV industry re-

quires no less desperately than do the writers and publishers of music.
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The acceptability of arbitration has been widely supported. Moreover, both
the 1970 Rand Memorandum and the recent Wloan Commission Report recognizes
the availability of the blanket music licensing system of the music performing
rights organizations as a means of solving some of the problems involved in

copyright licensing.
We stand ready to make our repertory available to CATV systems in the

same way as it is made available to every other class of music xisers, including
broadcasters. We are willing that the CATV systems should have full rights to

our repertory under a single license and on a non-discriminatory, non-exclusive
basis for every type of use. We stand ready to negotiate and. failing negotiation,
to liave the fees determined by dispassionate arbitration. We are ready to offer

such licenses for a reasonable term and on payment of a reasonable percentage
f)f the gross receipts of the CATV system. We will not require individual
clearance of specific works or performances of works.

If the CATV operators do not implement negotiation or arbitration on such
a basis, we will accept legislation which provides for compulsory arbitration of
all retransmissions. Such statutory compulsory arbitration could be made oper-
ative only witii respect to performing rights organizations certified by the

Register of Copyrights as being primarily engaged in the licensing of copyrights
music substantially i>erformed by United States broadcasters, the primary
transmitters.
The necessity for special treatment of music i*enders inapposite extended com-

ment on the other two questions raised in Mr. Brennan's letter.

Clearly, however, we do not favor the exemption of CATV systems having
fewer than a stated number of subscribers. The persons who utilize music pub-
licly for profit should pay a reasonable fee. The accumulation of payments from
a substantial number of small operators results in necessary and deserved com-
pensation for the creators of musical works. Fixing compensation by a percentage
of gross recipients prevents such payments from being burdensome to smaller
commercial operators.
With respect to the question of "whether royalty rates should be determined

by a single graduated formula of a percentage of the gross receipts paid by sub-
sci-ibers for the basic service of pi'oviding secondary transmissions or whether
the formula should provide a basic rate for carriage of local signals, with an ad-
ditional charge related to the number of distant signals carried by a particular
system," we emphasize that the method of music licensing that we put foi-^vard

requires payments of a percentage of the gross receipts of the CATV system from
all sources covered by our license.

Even since section 111 was formulated, CATV systems have become moi-e so-

phisticated in their origination of programs, choice of programs, carriage of dis-

tant signals over the air by a variety of technical means, number of channels
available, carriage of advertising, interconnection of systems, pay TV, ultimate

availability of satellites and in other respects. No one can foretell from what
source any individual CATV system will derive important income. We feel that
the music licensing organizations can achieve a reasonable rate of payment
only by arms-length negotiation or, failing this, by arbitration or court fixation

which permits the basing of fees on all applicable income.
Not only is the position we advance essential for the support of the writers

and publishers of music, but it is in the best long-range interest of CATV, which
should have the same unlimited access to the music of the world as is enjoyed
by every other type of music user. The music performing rights licensing sys-
tem which is operative all over the world functions with extraordinary efficiency
in the public interest. It obviates every problem which the CATV operators have
raised as a possible limitation on the growth of their industry. It exposes the
CATV operators to no unreasonable fees, but only to such fees as, in the absence
of agreement, are impartially determined. To discard such a system in the ab-
sence of any existing need or grievance would, indeed, be to throw the baby
out with the bath water.

SESAC Inc.,
New York, N.Y., July 25, 1973.

Thomas C. Brennan,
Chief Counsel,
Old Senate Office Building,
Washington, D.G.

Dear Tom : In addition to the joint statement of ASCAP, BMI and SESAC
being presented on August 1st on the cable television matter, it was agreed that
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our organization could submit an additional statement. I am therefore enclosing
15 copies of my statement to you of January 12, 1972 wliicli I would like to have
made part of this Sub-Committee's record.

Sincerely,
SESAC Inc.
Albert F. Ciancimixo,

Counsel.
Enclosure.

Statement of SESAC Inc. Through Albf;rt F. Ciancimino, Counsel, to the
United States Senate Sub-Committee on Patents, Trademarks and Copy-
rights

By letter dated December 15, 1971 Thomas C. Brennan, Chief Counsel to the
Sub-Committee on Patents, Trademarks and Copyriglits, invited SESAC to com-
ment on the content of modified Section 111. More specifically, three issues were
referred to us in Mr. Brennan's letter for comment. I would like to treat each of
these items in the inverse order in which they were listed in Mr, Brennan's letter.

I. whether any particular type of program material such as music or pro-

fessional AND COLLEGIATE SPORTS REQUIRE SEPARATE TREATMENT IN THE CABLE
SECTION OF THE COPYRIGHT BILL

As the second oldest, but smallest of the three major performance licensing

organizations in the United States, SESAC has, during its more than 40 years
existence, successfully negotiated voluntary licensing agreements with virtually

every radio and television station in the United States, with thousands of hotels,

nightclubs, cabarets, as well as with other users of music such as professional
football and baseball teams. AVe have, in each instance, made available to such
music user a repertory of more than 120,000 copyrighted musical compositions for
use on a non-exclusive, non-discriminatory basis in return for an annual license

fee which has been accepted by virtually every music user as reasonable.
There has thus far been little need for resort to an individual tribunal t« re-

solve disputes arising out of SESAC's rate schedules. However, SESAC has gone
on record, both before the Whitehead Commission and this Senate Sub-Com-
mittee, as being willing to accept a system for compulsory arbitration in the
event that cable television operators and SESAC cannot reach a private agree-
ment.
Without belaboring a point which has often been made in the past, I lielieve

it should be clear to all concerned that vis-a-vis the music copyright proprietor the
cable television industry does not have any of the fundamental problems which
have existed between the cable television industry and other types of copy-
right proprietors such as motion picture owners and broadcasters. We do not
create difficulties with the cable television operator on such issues as exclusivity,
availability and distribution of monies collected. I believe that the performing
rights industry has also met any anxieties on the part of Congress concerning
the possibility of unreasonable rates being demanded of the cable television in-

dustry by our willingness, in the case of SESAC and BMI, to submit to com-
pulsory arbitration and, in the case of ASCAP, to resort to the Courts of the
Southern District of New York in accordance with their consent decree.

It is for these reasons that SESAC strongly urges this Sub-Committee to

provide for separate treatment in S. 644 for the licensing of cable operators to

carry non-dramatic performances of copyrighted musical works on secondary
transmissions. A compulsory license for the use of non-dramatic musical composi-
tions is necessary only in the event that cable operators do not have available to

them a determination by an impartial tribunal in the absence of a mutually
agreed-upon rate.

II. EXEMPTION OF SMALL CABLE SYSTEMS

The second issue on which our comment has been invited is whether or not
there should be an exemption from copyright payments of independently-owned
cable systems having fewer than 3,500 subscribers. SESAC can see no justi-
fication whatsoever for such an exemption. There seems to be no valid reason
why a distinction should be made in the area of public performance of copy-
righted music for profit between a small and a large cable system. The fact that
smaller systems may not be making as much profit as larger systems will un-

20-344—73—26
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doubtedly be reflected by a smaller copyright payment to music copyright pro-

prietors should some rate system l)ased upon a percentage of income be adopted.
It certainly appears to be self-evident that secondary transmissions by smaller

systems are, in substance and form, identical to secondary transmissions by

larger systems in context of the theory of licensing public performances for

profit in both the Copyright Law of 1909 and, thus far, the proposed new Re-
vision Bin S. 644.

ni. FORMULA FOR A STATUTOKT RATE

SESAC has been the only one of the three major licensing organizations not

to charge radio and television stations on the basis of a percentage of their gross

receipts. SESAC's rates in the area of t-elevision are based in the main on the

television station's advertising rate and the population of the market area served

by the station. In the area of radio licensing, SESAC's annual fees are based

upon factors which reflect the radio station's profit potential. These factors are
the station's location, the size of the community served, the hours of operation,
the advertising rates and, most important of all, the power classification of the
station. In order to promote uniformity in the ai'ea of licensing cable television,

SESAC has advised representatives of the cable television industrj' that it will

accept a formula based upon a percentage rate as opposed to a flat fee rate.

SESAC favors the principle of compulsory arbitration failing private agreement
on copyright fees for music. SESAC does not favor the principle of compulsory
licensing. SESAC is of the opinion that the availability of comi)ulsory arbitra-

tion will insure the negotiation of a fair and reasonable rate for the use of music.

Such a rate should be predicated upon a percentage of all revenue received by a
cable system and not solely upon subscriber income.
The flexibility and acceptability of a voluntary schedule of fees rather than

statutory rates, is I believe, quite apparent. However, should there be a stat-

utory rate formula in S 644 applicable to non-music copyright proprietors, it is

suggested that such a formula should provide for a percentage of the gross income
of all revenues received by the cable system. As to the two alternatives set forth
in Mr. Brennan's letter of December 1-5, 1971 it would appear that the flrst al-

ternative of a percentage of a single graduated formula wins by default. I fail

to see the justification of making additional charges for the number of distant

signals carried by a particular system without regard to qualitative content of
the signal or the profit potential caused by importing such signal. By taking a

percentage of all revenues derived by the cable system, it would seem that all

factors are considered, including the number of distant signals carried. Pre-

sumably a system carrying an abundance of distant signals would be more at-

tractive to the consumer and therefore result in greater revenue to the system
and thus a higher copyright fee.

In conclusion, SESAC feels that music should most certainly be treated

separately from other types of program material. With the safeguard of com-
pulsory arbitration, all that is truly necessary in S 644 would be a statutory
provision for such compulsory arbitration in the absence of a voluntary negoti-
ation of rate by and between the cable system and the music copyright proprietor.
Payment of royalties for the use of music should be made directly to the licensor
of the performing rights. Only in this manner, will the Senate allow for the

economic, streamlined method of making available substantial repertories to the
cable industry for any and all type of use, i.e., both secondary transmissions and
tlie origination of programing by the cable system. A compulsory license in the
statute dealing with secondary transmissions will not solve the issue of licensing
primary transmissions on the part of the cable system. We submit that a com-
pletely voluntary negotiation between industries backed up by compulsory arbi-
tration is the solution.

Respectfully submitted.
Albert F. Ciancimino,

Counsel, SESAC Inc.

Mr. Brennan. The National Cable Television Association has been
allocated 40 minutes.
Would you identify yourself for the record?
Mr. Foster. Mr. Chairman, my name is David Foster. I am presi-

dent of the National Cable Television Association. On my immediate

right here is Mr. Stuart Feldstein, who is general counsel of the asso-
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ciation. On his riijht is Dr. BricWr Mitchell, an economist who will be

l)resenting some testimony regarding the economic facts surrounding
the livelihood of the cable television industry. And on my left is Mr.

George Barco, who will give the third segment of our testimony. Mr.
Barco is a cable system operator and a distinguislied member of the

Pennsylvania Bar. We felt that it was most important at this time to

let you have the viewpoint of an actual cable television operator, some-
one who is facing the economic facts of our industry.

Senator McClellax. Who is the gentleman immediately on your
right.
Mr. Foster. Mr. Stuart Feldstein is NCTA's general counsel. He

M'ill not be making a presentation but will be available to answer ques-
tions.

;Mr. Chairman. I have submitted a rather lengthy statement, which
I would like to include in the record. I will not read this statement
at this time, but rather will speak to some of the points that have been
raised }>y tlie prior presentations.

Senator McClellax. You want all of these submitted ? They are ex-

tensive statements.

]\Ir. Foster. Yes.

Senator McClellax. Very well.

They may be received and made a part of the record. You have 40
minutes. If we have any questions, we will try to do that on our time.

We want to give you the opportunity to make your presentation here,
but we want to move along, to expedite it.

Proceed.

STATEMENT OF DAVID FOSTER, PRESIDENT, NATIONAL CABLE
TELEVISION ASSOCIATION; ACCOMPANIED BY DR. BRIDGER
MITCHELL, ECONOMIST; GEORGE J. BARCO, COUNSEL, PENNSYL-
VANIA CABLE TELEVISION ASSOCIATION; AND STIJART FELD-

STEIN, GENERAL COUNSEL TO NCTA

Mr. Foster. I should also note, Mr. Chairman, that in the audience

today are a very large number of cable system operators. I would say
most of them are smaller operators, what we call our mom and pop
operations. We say that with no lack of respect because many of these

actually are mom and pop operations where the husband in the family
is the technician for the system, and the wife keeps the books and
answers the phone. These are people that are really concerned about
the impact of copyright legislation.
Let me first answer the question that you asked Mr. Valenti about

his views on copyright schedules and fee schedules that differ from
the ones included in S. 1361. Let me say that although we are support-

ing S. 1361, on page 35 of my testimony I have indicated that the facts

that we have been able to develop with the research that Dr. Mitchell

has done and the input that we have had from our cable operators,
indicate that a fee schedule of 50 percent lower than the fee schedule

included in S. 1361 would be more appropriate.
As I have said, we are supporting the bill because we think it is

a bill that can pass the Senate and thus, we can get on with this copy-

right issue. We have stated that we support the bill and we believe
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that all of the facts that will be developed will support that lower
fee schedule.

Senator McClellax. "Wliat do you base that on ? Just the idea that

you want to ;o;et out of it as politely as you can ?

I want somethino; concrete here to show us if we can. I asked the

other side if they were prepared to document or submit what they
consider to be reasonable fees. They haven't.

I wonder if you have come now with something concrete, that you
could submit to us, other than you say, well, you support the bill.

In other words, show why the fees should not be more.
Mr. Foster. Dr. Mitchell has a rather detailed testimony and I be-

lieve that he will develop some facts alone that line. He will demon-
strate that the fee schedule that is in the bill will have a very serious
economic impact on the industry and, in many cases, will take profit-
able cable operations from black ink into red ink.

Senator McClellax. All ri^ht. Proceed.
Mr. Foster. For the first 5 minutes of Mr. Valenti's testimony, 1

thought that the National Cable Television Association was here to

defend a breach of contract suit, but let's be very clear about this

one point.
Senator McClellan. "\Aniat about that consensus agreement?
Mr. Foster. IMr. Chairman, we have supported the concept of cable

television's payino; reasonable copyright fees since 196R. You will recall

in 1968 that the Supreme Court, decided that cable TV operators did
not have to pay copyright fees.

Senator McClellax. That was on local broadcasting, wasn't it?

Mr. Foster. Yes. sir. That was essentially the decision of the court.

But not withstanding that decision, the National Cable Television
Association has continually adopted as its official position that the in-

dustry should pay reasonable copyright fe«s. We did that long before
the consensus agreement and we feel that was the basic, undergirding
intent of the consensus agreement—^to work for the early passage of

copvright legislation.
We feel that S. 1361 represents that kind of copyright legislation

that can be passed at an early date so that we can get on to the more

pressing issues facing this industry.
Now let's talk a little bit about what has happened since the con-

sensus agreement, since we have been negotiating with the motion pic-
ture interests, with music interests. But I will speak primarily about
the motion picture interests. Continually since the consensus agree-
ment—at intervals as often as once every week or as often as once a
month—we met in extensive negotiating sessions to try to determine
whether or not there could be a meeting of the minds between the

parties on what might be a reasonable copyright fee.

Both parties hired expensive knowledgeable economists with a long
list of credentials to try to develop facts and circumstances which
would provide some realistic basis for those negotiations. We found
that the parties positions were far apart and that no factual data that
was available to us could bring the parties any closer together.

Wliy was that the case? Primarily because cable television is still in

its infancy. It is a very, very small industry. It is primarily operating
in rural areas, in smalltown areas, and the major big-city markets—
which is really what we are talking about here in terms of the future
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of these copyright papers—have not yet been wired. And those small
areas close to the bio-city markets that have been wired do not provide
us with the kind of economic data that would provide a basis for a
reasonable negotiation. So after many months of those negotiations,
we came to the conclusion that there was no factual basis and, there-

fore, it was appropriate to turn this matter over to the wisdom of this

committee and the Senate to come up with a fee schedule. By setting-
down an initial fee schedule in the bill, the concept of arbitration could
then come into ett'ect at a time when we would, hopefully, have some
hard factual data based upon the experiences derived over the next o

years.

During that period of time, we will be paying copyright fees and we
will have experienced the copyright payment concept. The allocation
of those fees can be Avorked out. The economic impact of those fees
on our industry will become apparent. And we think that it is then
the appropriate time for the satutory tribunal to do its work.

If that tribunal were to be convened today, it would have the same
difficultie-s that the parties had during the past 2 years trying to con-
duct negotiations

—
they would simply be speculating as to the future

of this industry, but they wouldn't be dealing with anything except
one economist theorizing from one direction and another economist

theorizing from the opposite direction. What would come up would
be certainly no more valid, and I suspect a lot less valid, than the wis-

dom of the Senate.

And, therefore, we are supporting the conce])t of S. 1361 that the
fee schedule to be imposed at this time with arbitration or a statutory

tribunal, whichever you want to call it, coming into play at a time
Avhen we have evidence to deal with.

Now let's talk about what the cable television industry really is,

because I think we have to have a very clear j^icture of that to under-
stand what these copyright payments mean. I am now talking about
the community antenna aspect of the cable television industry.
What do we do ? Well, we put up an antenna at some point on top

of a mountain, and from that antenna we receive television broadcast

signals off the air. We don't alter those signals in any way other than
to improve the quality of the signal. We then put it on a cable, a wire

which goes into a family's home and into their television set.

We cannot alter the programing content in any way. We cannot

put any coinmercials on those stations. We cannot take off any com-
mercials. We cannot take off any programs unless we are required to

do so by the rules of the FCC.
If we are carrying a channel, and it's carrying a program that we

don't want to carry, we must still carry it. We have no selection process
fit all. We must take what they give us and all we can do is improve
the quality of that signal and deliver it to some homes that wouldn't

otherwise have seen that signal. That sponsored message that paid
the full Drice of that program is now beinp- carried to a home which

ordinarily would not receive that broadcast signal.
Senator McClellax. In effect, you mean to say that your service is

to extend the coverage ?

Mr. Foster. Yes. ^Nlr. Chairman. As a matter of fact, some people
have suffirested—and not at all facetiouslv—that the broadcasters
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ought to pay us for carrying those signals into areas Avhere they would
not otherwise go. "We are giving their sponsors a break.

Senator McClellan, Do they have any effect on what they charge
for advertising ?

Mr. Foster. In many cases, Mr. Chairman, we understand that it

does. We understand that they base their audience rating on the cable

system population and thus increase the price they charge for the

commercials.
I think you can understand that against that background, where we

have no choice of what programs we carry, all we do is improve the

quality of that program and extend it beyond a geographical range.
Under the circumstances, you can understand why it has been dif-

ficult for the cable television industry to accept the concept of paying
copyright fees. To us, it sounds like—I use a phrase that Fred Ford
invented—I'm glad that Fred is here today

—"two tickets for one
show.-' Somebody has already bought the ticket to the show, and now
we're being asked to buy it again.
Now, Mr. Chairman, we have accepted that concept, the concept of

paying reasonable fees. But I think against that background, jou can
understand why we feel that those fees sliould be minimal at the outset,
and that the economics of the marketplace show what they might be
in the future.

Now let me address a couple of points before I turn the microphone
over to my associates. There is not an exemption in the bill for small

systems. Many of the small systems operators who are here today will

be urging you, and have urged you in correspondence that I know they
have sent you, to exempt all systems under 3,500 subscribers. These are

the small growing systems. They have particularly difficult economics
associated with them.
The motion picture people have told us time and time again that

they are not looking at the small systems for the revenues. They are

looking for the large, big city systems that are yet to be built.

And therefore, it is our official position, INIr. Chairman, that the
small systems under 3.500 subscriber should be exempt from the pay-
ment of copyright fees. On the other hand, we do not feel that either

nonprofit or governmental systems should be exempt. We feel that

since they are directly competitive with free enterprise cable systems,
thev should pay the same kind of copyright fees.

Before I hand over the microphone. Senator Burdick, I would like

to answer the question that you asked about why we should have
a compulsory license with one flat fee across the board for the industry.
The average television station carries approximately 5,000 programs
per year. Let's say that the average cable television svstem carries

five television stations. That would mean that the individual cable

system operator would have to negotiate a copyright fee for about

25,000 individual programs.
He has no choice as to whether he has to carry those 25.000 pro-

grams. He can't say, I don't want to carry this one. It's a worthless pro-
grnm. He has to carry it under any circumstances.

Therefore, we feel that across the board compulsory license is the

way to go. I think that you can imagine how difficult it would be for

some poor cable operator down in Arkansas with 500 subscribers to

have to come down to Mr. Nizer's office in New York and negotiate
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25,000 individual copyright contracts. It ^YOllld be an unreasonable
burden.
At this point then, I will turn the microphone over to Dr. Bridger

^Mitchell, who will address what economic data we have been able to

develop, Senator.
Dr. Mitchell. Senator McClellan, Senator Burdick, my name is

Bridger Mitchell. I am appearing at this hearing in my capacity as

an economic consultant to the National Cable Television Association.

"While I am affiliated with the University of California at Los Angeles,
and the Rand Corp., the views and conclusions expressed are those of
the author and should not be interpreted as representing those of the

iniiversity or the Eand Corp., or any of the agencies sponsoring its

research.

In the context of the American economy, cable television today is

a small industry. About 7 million homes buy its television reception
service, paying on average of slightly more than $5 per month.
This year, apj)roximately 3,000 cable systems are in operation, with

annual revenues of about $400 million. Ownership of a number of
these systems is by a single firm. The 10 largest firms account for
about 44 percent of all subscribers.

Cable's development to date has been almost exclusively in the
smallest television markets and in the fringe reception areas of a few

larger cities. In those areas, the willingness of consumers to subscribe
is due to the limited number of broadcast television signals available
and their frequentlj^ poor reception quality which results from dis-

tance from the transmitter, or intervening terrain.

The major promise for cable television is yet to be realized. As Mr.
Foster has emphasized in his statement, about 85 percent of the homes
in America are located in the 100 largest television markets, and
until March of last year, construction of cable systems in these markets
was effectively blocked by policies of the Federal Communications
Commission.
These markets differ significanth' from the communities which

have been wired to date, especially in their relative abundance of
broadcast signals and generally high-quality aerial reception.
Any projection of the future growth of this industry and the pro-

spective effects of the copj^right fee schedules proposed to this com-
mittee must incorporate these central facts. I have attempted to pro-
A-ide such an analysis in the paper, "Cable Television Under the 1972
FCC Rules and the Impact of Alternative Copyright Fee Proposals,"'
which has been appended to Mr. Foster's written statement.

Very briefly, the method of analysis I have employed is to construct
a financial model of a cable television system which incorporates the

major factors affecting a system's size, costs. T-evenues, and profitaliilitv.
For example, capital expenses depend on the jieographic size of the

system in miles, the amount of cable which must be laid underground
rather than strung from existing utility poles, and the proportion of
homes in the service area which actually subscribe, generally referred
to as the penetration rate.

Operating costs are similarly related to the number of subscribers,
the number of imported signals, taxes, and regulatorv fees. In the same
manner, revenues are determined by the monthly subscription charge,
the system size, and the penetration rate.
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But penetration, the generally employed measure of consumers' de-

mand for cable service, itself depends on the monthly cliarge and the

increase in both the number and quality of television signals on the

cable relati^'e to those available using only a home antenna.

This method of describing the economics of a cable television system
was first developed in 1970 to analyze the then proposed FCC rules

in a paper which Dr. William S. Comanor and I prepared for the

Commission proceedings, and a number of researchers have subse-

quently employed versions of this model to explore related questions
about the industry.

By programing the financial model for calculation on an electronic

computer, the efi'ect of a variety of different assumptions and conditions

can be readily determined. Thus, I am able to adjust the size, number of

broadcast signals, construction methods, and other parameters to the

conditions expected to be obtained in several different types of com-
munities.

Consequently, these typical systems are representative of the cir-

cumstances and profitability of most cable systems that could be built

in the major markets.

My present study takes into account the final Commission rules

and is addressed particularly to the impact of alternative copyright
fee schedules on cable systems in the large urban markets. Although
I have allowed for the effects of providing public access channels and

programing locally originated by the cable system, as required by the

FCC rules, I haxe excluded from the analysis both the costs and the

re^•enues which may eventually result from leased channels—including
pay television channels and other nonbroadoast services. Since pro-

graming shown on these channels is fully subject to the present copy-
right laws, cable operators will have to bid for the rights to carry
such material, and it is not necessary to examine the operation of that

market here.

T^et me now attempt to summarize my major findings; greater detail

may be found in the paper itself.

Conditions for the development of cable service vary widely throu.ih-

out the 100 largest markets. Near the center of these cities, penetration,
the percentage of homes that actually subscribe, will range from 22

percent to 35 percent for typical systems. These urban areas generally
receive all three network signals and in the larger markets there are

one or more independent stations with good reception.
Even in the absence of copylight fees, profit rates for centrally

located systems will be lower than returns available to capital invested

in other industries. Except in exceptional circumstances, cable systems
will not be built in the central cities under present FCC regulations.
Toward the edges of the major markets, signal quality, particularly

for UIIF broadcast stations, deteriorates rapidly. Typically, systems
located in such communities will achieve penetration rates of 34 per-
cent to 45 percent.
As a result, before payment of copyright fees, the large or multiple-

owned systems will earn before-tax real rates of return of between 9

and 13 percent. These profit rates, while not particularly high, are

likely to attract equity investors who are able to finance an important
fraction of the system from borrowed capital.
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Now, when the schedule of copj'right fees proposed in S. 1361, whicli

is graduated from 1 percent to 5 percent of gross revenues, is added
to the cable system's operating costs, the effect is to reduce rates of

return a full percentage point. For example, a sj^stem of 10,000 sub-

scribers at the edge of one of the 50 largest markets would find its

j^rofit rate reduced from 11 percent to 9.9 percent, a little more than 1

percentage point.

Depending on the capital structure of the system, such a change
can reduce tlie return to equity capital by 2 or 3 percentage points.
While this change may not at first appear particularly large, these

figures may be put into perspective by noting that the proposed copy-

right fees would have reduced the before-tax net income of eight

large multiple-system operators by an average of 19 percent last

year.
Because a high proportion of the major market systems would en-

counter similar subscriber and cost conditions, the prospective returns

to cable investors are only marginally attractive when compared with
other industries, and then only on the suburban fringes of most cities.

In this situation, copyright fees of the magnitude proposed in S.

1361 can be a significant deterrent to construction of many new
systems.

I have in addition analyzed the probable effects of a fee schedule

exactly one-half of that in S. 1361, that is a schedule graduated from

1/2 percent to Sio percent of gross revenues, depending on systems
size. Under such a schedule, profit rates of systems located at both the

center and edges of major markets are reduced by about one-half

percentage point.

Finally, a flat 16.5-percent cojiyright fee was analyzed. The effect

of additional costs of this magnitude are unambiguous. For every type
of cable system that was investigated, the 16.5-percent copyright pay-
ment would create a decidedly unprofitable investment climate

throughout the top 100 markets, far outweighing the limited prospects
for cable development which have been opened up by the 1972 FCC
rules.

Let me conclude bv noting that, although I liave not gone into them
m this statement, the 1972 FCC cable television rules substantially
restrict the distant signals which may be carried and impose costly

requirements for nonbroadcast services. It is primarily these reg-

ulatory policies which will limit development of cable service in

suburban and fringe areas and result in little or no central city
construction.

Because the rules reduce the returns to invested capital to only
marginally attractive levels, the prospects for major market cable
service are now especially sensitive to relatively small increases in op-
erating costs. The impact of even the copyright fee schedule proposed
in the bill before this committee may well be sufficient to delay or can-
cel construction of an important proportion of systems that would
otherwise be built in the next several years.
Thank you.
Mr. Barco. Chairman McClellan, Senator Burdick, Senator Fong,

I am George J. Barco. For the past 17 years, I have serv^ed as Gen-
eral Counsel of the Pennsylvania Cable Television Association.
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Pennsylvania is the State in which the cable television industry

started, and there are some 300 CATV systems operating in over 1,100
communities—more than in any other State in the Nation—serving
over 2 million television viewers. It has been my privilege to serve

as national chairman, then known as president, of the National Cable
Television Association, and I was a member of its board of directors

for 15 years.
For the past year, I have served as a member of the NCTA Copy-

right Committee. Also, for the past 20 years, I have been, and still am,
a part owner and the president of several cable television companies.

By way of further introduction, I believe I should state a dis-

claimer, for the benefit of NCTA, and for the information of the

committee, that while I have been an active participant in the affaii-s

of NCTA over the years, the views I am about to express on the copy-

right issues are my own, and in many respects do not correspond with
the officially adopted views of NCTA as an organization.
At the same time, let me state that I believe my views reflect those

of many, many cable operators all over the country. There is no single
matter which has concerned the CATV industry for the past 7 or 8

years more than copyright. Over this period, I have talked on a per-

son-to-person basis with literally hundreds of cable operators and

virtually every industry leader on the subject.
Let me state finally by way of introduction, that I view my task to-

day as awesome and the situation for the cable industry as critical, if

not desperate. Under the circumstances, I can only state the situation

as I see it fully and frankly to the committee, without regard to cer-

tain existing predelictions, interests and objectives among the forces

interacting on the copyright issue, within and without NCTA. I'm

appreciative of the opportunity of appearing before you today.
In October 1968, the Board of Directors of the Pennsylvania As-

sociation, following a careful consideration of the copyright issue,

adopted what has been termed as the Pennsylvania Position on Copy-
right. Its underlying principle is simply that television signals re-

ceived off the air should not be subject to the payment of copyright
fees so long as similar payments do not apply to reception by conven-
tional antennas in the same community.
The position recognizes that copyright fees should be payable for

copyrighted programs received by microwaving or similar long-dis-
tance transportation, and that such microwaving should be subject to

regulation in view of its impact on television broadcasting, copyright
property rights, and the interrelated market patterns of both.

While recognizinof the lejjitimate interests of many who are inter-

ested in providing direct television program services, an<l a variety of

other communi ration services in the metropolitan area by cable, the

Pennsylvania Position urcres that the television reception function for

off-the-air signals by CATV should not be colored by the possible
future development of cable television, nor should the inherent rights
in such reception be traded as a part of any compromise between the

conflicting interests concerned in large city cable television develop-
ments.
The Pennsvlvania Position has received wide support in the industrv

throurrhout the Nation for it was grounded on the basic concept and
fact of CATV performing the community antenna reception function
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for signals received off tlie air. Further, it seemed incomprehensible
that liability to copyright fees should depend on the accident of topog-
raphy, or in the real-life situation of the television viewer, whether he
was living in the high area where a conventional antenna did the job,
or whether he lived behind the hills or along the river where com-

munity antenna service was required or desirable to provide satisfac-

tory television reception.
How could there be any justification for requiring the subscribers

to make an additional payment to the copyright owner who had al-

ready received payment in his contractual arrangements I'or the broad-

casting, paid ultimately by the television viewers, including CATV
subscribers, in the advertising costs ox purchased products ?

Besides, until recently, the copyright owners made repeat-ed public
assurance that they were not interested in payments related to such
television reception services, but were interested in onlv the larg-e citv

markets where distant signals were to be imported.
And most important of all, the Supreme Court of the United States

in the United ArtiMs case made a determination, in June 1968, recogniz-
ing and establishing in legal terms the concept always understood by
cable men in practical terms by the very nature of their operations.

Yet, in the intervening years from 1968, the membership of Na-
tional Cable Television Association was sharply divided on the copy-
right issue. One segment considered any payment of copyright fees
for signals received off the air an infringement of very basic rights, for
the reasons just mentioned.
The other segment viewed payment of copyright across the board as

the only realistic means for securing importation of distant signals
tliought to be necessary' for the economic viability of cable television
for the large cities if and when such system construction occurs.
To fully understand the circumstances of this division, it must be

understood that the membership of NCTA is not a homogeneous
group ;

and that all members of NCTA are in the cable industry, but
a substantial number of them, and particularly some large multiple
system owners, also have other interests which are at variance with
CATV interests as such, as, for example, television broadcasting and
copyright interests.

It is not surprising that the persuasions of the copyright payment
segment within NCTA have been weighted and influenced by these

interests and still are today.
As is well knoAvn. the event of decision came in November 1971, in

the context of the Office of Telecommunications Policy Compromise,
which was approved by the NCTA Board of Directors because it ap-
peared to represent the only available basis upon which there was any
possibility for removing the Federal Communications Commission
freeze on cable television development, particularly in the large
markets.

Whatever differences there may have been wdthin NCTA over phi-

losophy as it relates to the regulatory scheme and the payment for

copyright, I can state that I believe that every possible effort was
made by the NCTA Copyright Committee, and others of the CATV
industry concerned with the implementation of this decision, to accom-
modate to the situation.

I can state from my own personal knowledge that the attitude,

demands and conduct of those representing the movie copyright own-
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ers during the sessions which I attended were such that all efforts to

deal with them were vigorous exercises in futility.
The representatives of these copyright owners were completely un-

informed as to the nature of CATV operations, tlieir financial aspects
and the specific current problems facing the industry ;

and they were

evidently determined to maintain their ignorance on these matters.

Furthermore, they displayed a callous disregard of the consequences
of their exorbitant and totally unrealistic demands.

Thus, when they were informed that our industry simply could not

pay the demanded 16 percent fees for movies alone, added to fees

proposed for music and other copyright of over 12 percent, the response
was a blatant "pass it on to the subscribers and tell them it is a cost of

doing business."

When we attempted to cite the absolute and practical limitations to

service charge increases by way of clearances through the municipali-
ties on wliose franchises the operations must depend and by way of

business fact that subscribers either could not—or would not—make
such payments, the blmit rejoinder was "just pass it on to the sub-

scribers anyway."
I must observe that the FCC, in insisting on copyright payment as

one of the conditions to the easing of restrictions on CATV growth,

placed a perhaps unforeseen, but nonetheless, tremendous pressure on

the CATV representatives in the bargaining process. The copyright
owners were under no similar burden, and, in fact, they maximized

their advantage by insisting, in effect, that this condition amounted
to a requirement 'that CATV settle on the terms of the copyright
owners.

In the end, it was painfully clear to even the most optimistic and

the most tolerant of those representing NCTA that fair, realistic, and

responsible dealing with the copyright owners had been and is an

utter impossibility.
Gentlemen, I put aside completely my firm conviction that copy-

right payment for the reception of television signals received off the

air is wrong in principle and discriminatory in effect. I address myself
now to the consequences of the imposition of copyright payments
which this industry simply cannot afford to pav on its growth, de-

velopment, and yes, its survival. Let me capsulize the difficulties of

cable television operations today.
Of course, like all other business, we are plagued with increased

costs incident to the inflationary period in which we are living. Sub-

stantial basic costs like pole attachment fees currently are being in-

creased from 40 to 70 percent across the Nation.

FCC technical standards will require great expenditures in system

rebuilding in the next several yeai-s with corres]3ondingly increased

operating costs. Compulsory cablecasting is still a requirement for

systems over 3..500 and operating costs for even a modest operation
rmi into tens of thousands of dollars annually.
As against this spiraling of costs, there is a definite and absolute

limit in the possibilities for service charge increases, either because

approval cannot be secured from the muncipalitv or other franchising

authority, or because the market conditions will not support the in-

creases, or for both reasons. At the same time, there are converging
interests by State and local governmental units seeking control, re-



407

straints, and services, sometimes duplicative, sometimes inconsistent,
all exacting upon the total resources of the cable industrj^
Added to these problems of existing systems, new systems have the

added burdens of the staggering costs and special difficulties of system
construction and operation in the large and metropolitan city areas,
and the feasibility and acceptance of CATV service in such areas are

yet to be established.

The experiences to date in the New York City and Akron, Ohio,
systems are instructive on the vicissitudes and hazards of such ven-
tures.

Senator McClellax. We note that your time has expired.
Do you want to place the rest of your statement in the record?
Mr. Barco. I would.
Senator McClellax. We probably ran over a little with the others,

so I will give you 3 or 4 minutes, and then you can place the rest of it

in the record.

Mr. Barco. I would want to say, Senator, if I may, please, that there
are several specific recommendations which we would like to make, and
if you will allow me.

Senator McClellan. "What?
Mr. Barco. There are several specific recommendations we would

like to make, if you will permit me to do that. We will place the rest

of my paper in the record.

Senator McClellax. All right. Let the rest of the paper be placed
in the record.

We are going to run out of time pretty soon. I'll give you time to

make the specific recommendations right quick.
Mr. Barco. First of all, sir, I believe that compulsory license should

extend to the reception service of all signals received off the air. In
addition to the basic facts and principles which support this treatment,
noted earlier, it should be observed that copyright owners utilize the

great public resource of the radio and television spectrum without

charge. If the copyright owners choose to make use of the tremendous

capability of this resource for mass dissemination of their products,
with corresponding increased coverage and return, it is wholly un-
reasonable and mijustifiable for them to insist on all the benefits of

broadcasting and yet maintain the same control as if they had provided
their own contained arena or exhibition hall.

I would also like to make one other point and then I think I will

terminate. In all of these dealings, gentlemen, up to now, there has
never been afforded to the viewing public an opportunity to be heard
on this matter.

And I submit to you that with the growing concern that there is on
the part of the Members of our Congress, and all governmental units,
to protect the consumer's rights, this is a matter of real concern. That is

why we believe this is a matter that must be decided by the Congress,
rather than with the copyright owners, with whom we have not been
able to reach any accommodation.

Senator McClellax. Let me ask you one or two questions with re-

spect to the cable TV systems. Do they have to get a franchise to op-
erate in a city or a given area ?

]\fr. Barco. Yes, sir.

Senator McClellax. Does that franchise fix or limit the fees you can

charge, the service fees ?
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jMr. Barco. In most every case, it does, sir.

Senator McClellax. In other words, can you pass onto the sub-

scriber, any increase, if you pay for a copyright ? Or do you have to

pass it on within that franchise limitation '^

Mr. Barco. It would be our hope, Senator McClellan, that the fees

would not be more than 1 to 2 percent.
Senator McClellan. I mean do you have to pass it on whatever it

is?

Mr. Barco. I'm coming to that point. It would be not more than 1

or 2 percent of the income realized for television reception service

payment. We believe that the industry can accommodate itself and
absorb it.

But if it is more than that, we would necessarily be forced to pass
it on. And by way of illustration of the problem that we get into, if

we were to meet these demands that are made on us, let me tell you that

there are 11 different municipalities in Pennsylvania that absolutely
refused to allow any increase of rates in the past year, even though
these companies showed they were operating at a loss.

This is the fact of life with which we have to live.

Senator McClellan. Do we have from anybody here the total num-
ber of subscribers to CATV systems in the Nation ? Do we have that

total number ?

Mr. Foster. It is estimated at the present time between 7 and Ti^
million.

Senator McClellan. Between what ?

Mr. Foster. Between 714 and 714 million subscribers across the

country.
Senator McClellan. Now, what percentage of those are in the 100

percent markets, and what percentage are in the lesser markets
;
the

100 category and the lesser category ?

Mr. Foster. I would estimate that of the 714 million, about a million
are wdthin the top 100 television markets today.

Senator McClellan. All right.
I want to ask one question of Mr. Mitchell. You pointed out in your

statement you have, in addition, analyzed the probable effects of a fee

schedule exactly one-half of that in S. 1361, and you point out what
that would be.

Dr. Mitchell. Yes, sir.

Senator McClellan. You have also testified concerning the 1G.5

percent copyright figure. A copyright payment is the amount, I under-

stand, that the copyright owners have suggested.
Dr. Mitchell. I understand that was an early proposal on the nego-

tiations, sir.

Senator McClellan. Is that a copyright owner suggestion ?

Mr. Mitchell. I don't know what it is now.

Well, let me ask you this—analyze it on the basis from 2 to 10 percent
instead of 1 to 5. I would like to see what that will do. If you have it,

you may do that and submit it for the record and anyone else may
submit some figures on that line. I would like to see those.

The issue here is what can the industry stand and still operate at n

profit and provide the services. Personally, I would like to see a fair

compensation paid to the copyright owner, and I think that we need
to take into account the fact that they have already gotten a copy-
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right fee from the broadcaster. Aiid what the service does, it adds on
to the vahie of what the broadcaster sells him.
But I still think, I still think there should be some consideration,

some remuneration paid by CATV because they profit out of it, too.

There is an equit}- here, a balance of equities that we should be able to

hnd.

Very well, Senator Burdick ?

Senator Burdick. Thank you, Mr. Chairman.
Senator ]\IcClellan. I understand we are going to have a vote, that's

why I was trying to hurry along.
Senator Burdick. I will be very short. I only have two or three

questions. But my first question will be to Mr. Foster.

Section 111(d) sub (2) attempts to establish a rate schedule to be

paid copyright owners for the use of their copyrighted material by
CATV. Assuming that's desirable, then we are confronted with a real

(Question.
You have testified that you have used the best brains you could find.

You used economists. You used a lot of talent, the parties did, trying
to arrive at a fair figure.
And you concluded by saying, you are leaving it to the Senate's

wisdom. Well, I have got to have more than wisdom. I have to have
some basis for this. I am not divine.

Isn't there something the parties can do to give us some basis to

l^ublish that ?

Mr. Foster. AVell, we feel we have provided the testimony from Dr.

Mitchell, who is here today. He indicates that the fee schedule that's

in S. 1361 will provide marginal profitability for cable television sys-
tems. And even a schedule of half that much would encourage some

probability, but not a great deal.

Senator Burdick. Well, I think it is extremely important that we
fix something that is reasonable to start with, for this reason. Under
the act, we find described in the function of the tribunal, quoting the

subdivision of this chapter, that the purpose of the tribunal shall be
one to make determinations concerning the adjustment of the copy-
right royalty rates specified by sections 111, 114, 115, and 116; and to

assure that such rates continue to be reasonable.

So, one of the duties of the tribunal is to see that reasonable rates

stay reasonable, and I am just wondering if there isn't something more
that the contending parties might give this committee to arrive at that
reasonable rate now.
Mr. Barco. Senator, may I offer a suggestion ? The Canadian CATV

Association made a study of over 1,000 systems that they have up there,
and they have some very large systems

—
incidentally, larger than any

that we have had in this country here. And their studies show that
the net return for all of the systems is under 5 percent on the invest-
ment involved. The penetration, Senator, is much higher than it is in

our country here.

]\Ir. Foster. Senator, let me answer that by saying if I felt that
2 weeks of testimony before this connnittee would produce factual
data that would support one fee schedule against another any better
than we have supported from Dr. INIitcliell's testimony, I would be glad
to provide that date. But I just don't believe that it is tliere.
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And therefore, I think we have to accept some cleoree of arbitrari-

ness with this initial fee schedule. We woukl like to get on with the
task of paying these copyright fees. I know that it must sound a little

bit ludicrous for somebody to want to hurry up and start paying fees,
but as you know, we get called pirates and thieves and parasites in

lots of different places. We would like to clear the air on this and get a
fee schedule going and get some experience with it.

Senator Burdick. I understand. Sir. Foster, that you are asking us
to find a fair fee that private citizen A paj's private citizen B without
factual basis.

Mr. Foster. I feel that there is enough basis in the material that we
have presented that indicates that there is support for a fee schedule
of one-half the schedule that is in the bill. We have supported the fee

schedule in the bill, because quite frankly we felt that that bill, in its

present form, with some minor amendments, has a good chance of

getting passed. We can then get beyond this copyright issue and move
on to the other very vexing regulatory problems that we have.

Senator Burdick. Well, let me try this one. Suppose this subcom-
mittee decided after these hearings that we should rewrite section 111
to confoiTn in all respects to the consensus agreement reached among
the respective parties, including your association, in November 1971.

Would your association have any objection if we decided we would
extend the compidsory license only to CATV retransmission of local

TV stations and such distant TV stations as are permissible under
the FCC 1972 rules, so that any cable retransmission going beyond the
level of signals would be subject to normal copyright law liability.
Mr. Foster. Well, we feel that way that that problem is handled

in the bill as it now stands is most appropriate. To answer the first

part as to rewriting this bill in the light of the consensus agreement,
I think I might be able to answer the question a little bit differently
if we could adjust all of the rest of the regulatory world to also con-
form with the consensus agreement if, for example, the FCC would

change its rules on nonduplication in the Kocky Mountain time zone,
in which it has not conformed to the consensus agreement.
In other words, we regard the consensus agreement as a document

that got the parties off center as far as getting some new rules in

place. Already the new rules have been changed in some respects.
There have been complications in the rules—and the FCC has indi-

cated that they are going to have to correct them—and we have moved
on from the consensus agreement.
But on the issue of copyright, we have always felt that the under-

girding intent of the agreement was to get early passage of copyright
legislation, and that is what we have been about. We have been work-

ing pretty hard to get S. 1361 going, because we feel that is our

responsibility
Senator Burdick. You were in agreement with the consensus agree-

ment at that time ?

Mr. Foster. Yes, indeed. We were a signatory to the agreement.
Senator Burdick. Suppose this committee also decided that since

the parties have not reached an agreement on the amount of fees,
the matter should be resolved by the arbitration tribunal, as con-

templated by the consensus, and use the fees of the consensus in the
meantime.
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Mr. Foster. There are no fees provided in the consensus agreement.
The only fee schedule that I know of is provided in S. 1361.

Senator Burdick. The consensus provides arbitration ?

Mr. Foster. Yes; the consensus agreement mentions compulsory
arbitration.

Senator Burdick. Suppose we decide the question along those lines,
what would be your view ?

Mr. Foster. I believe that S. 1361 involves the concept of arbitra-

tion, except that it puts it at the time when I believe we'll have more

meaningful evidence, after the passage of the bill. At that point in

time, we will have arbitration.

Senator Burdick. But you want us to decide right now, to deceide

in the meantime what those fees should be.

Mr. Foster. We would like you to do that, yes, sir, because I feel

that the parties have negotiated with very good intent and all sorts

of expertise and they haven't come up with an agreeable fee schedule.

Senator Burdick. Well, I am looking for wisdom that you asked us

to use, to do our best.

Mr. Foster. Thank you, Senator. I'm sure you will.

Senator Burdick. I've got two other questions. Would you describe

the need for an exemption from copyright liability of CATV systems
with 3,500 or less subscribers ?

Mr. Foster. Yes, sir. We feel that these small systems outside the

major markets should be given an across-the-board exemption. They
have many administrative problems. In those systems already they
have endless forms to fill out and file with the FCC. Now, we're just

going to put one more burden on them, not only an economic burden,
but an administrative burden.
The small systems just do not have the economies of scale built

into them that the large systems do. They still have to maintain an
office and all of those kinds of things. We just feel that this is an un-

necessary burden for a very, very small rate of return to the copy-

right owner.
And I should mention that not all of our member systems support

that move for exemption. Mr. Barco among others does not believe

that exemption appropriate.
Senator Burdick. We have a vote, but I would like to ask this ques-

tion. If we haven't time to answer it, would you supply the answer
for me?
Mr. Foster. Yes, sir.

Senator Burdick. We continue to speak in terms of percentage of

gross revenue. Can you estimate under the section 111 fee schedule

how much the San Diego, Calif., and the New York City CATV sys-
tems would presently pay ;

and when the systems mature, what would

they expect to pay ?

And second, what is the gross revenues of these systems; would

you supply that to the committee ?

Mr. Foster. Yes, sir. I will supply that, and I would so supply that

not only on the basis of the fee schedule that is in S. 1361 but also on
some alternate fee schedules, so that we can see the relative impact
on those large city systems.

Senator Burdick. Sorry we have to vote.

Senator McClellan. Thank you very much.

20-344 O - 73 - 27
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We will recess until 2 o'clock.

[Whereupon, at 12 :08 p.m., the subcommittee recessed, to reconvene
at 2 o'clock later the same day.]

[The prepared statements of Mr. Foster, Dr. Mitchell, and Mr.
Barco follow:]

Statement of David H. Foster, President, National Cable Television

Association, Inc.

My name is David Foster. I am president of the National Cable Television

Association, Inc., with offices at 918 16th Street, NW., Washington, D.C. 20006.

The National Cable Television Association—known sometimes as NCTA—is a

national trade association representing a majority of the cable television systems
in the United States of America, and is vitally interested in matters affecting
CATV.
Let me say at the outset that NOTA is in favor of omnibus statutory copyright

revision which includes provision for the imposition of reasonable copyright

responsibilities on CATV. NCTA is in favor of the passage of S. 1361. However,
because of the evolving technology of CATV, and the business and regulatory

atmosphere within which it must operate, we respectfully have several comments
and suggestions for your consideration. We thank you for the opportunity to

appear before this subcommittee and to assist you in your deliberations.

Perhaps, for the record, it would be well to explain just what a cable television,

or community antenna television, or CATV, system is. The Federal Communica-
tions Commission (FCC), at 47 C.F.R. § 76.5(a) defines a CATV system as:

Any facility that, in whole or in part, receives directly, or indirectly over
the air, and amplifies or otherwise modifies the signals transmitting programs
broadcast by one or more television or radio stations and distributes such

signals by wire or cable to subscribing members of the public who pay for

such service, but such term shall not include (1) any such facility that serv-

ices fewer than 50 subscribers, or (2) any such facility that serves only the
residents of one or more apartment dwellings under common ownership,
control or management, and commercial establishments located on the

premises of such an apartment house.

Generally, the CATV system is composed of "hardware" which includes a
tower on which are placed receiving antennas strategically placed to receive
broadcast television signals where their strength is greatest. Usually, at the
base of the tower, a technical facility is constructed to feed the television signals
into amplification equipment and the cable network

;
this facility is known as the

"head-end". The cable network is composed of trunk lines, distribution or feeder

lines, and the customer taps. These lines, constructed of coaxial cable, may be
buried underground or attached to telephone and utility poles in accordance
with pole-line or pole-attachment contracts. In order to maintain the strength
of the signal at uniform levels throughout the cable network, repeater amplifiers
are placed at intervals along the trunk and distribution line. Thus, the sub-
scriber at the end of the line of the CATV system is able to receive as good a
picture as the subscriber nearest to the head-end. The trunk line is the torso,
the distribution lines the arms, and the customer taps are the fingers of the
systems. It is at the viewer's television receiver that the CATV system has both
its beginning and its ending, for the service provided by the CATV system
comes into the home only when the viewer activates his receiver.
Over this hardware is distributed the "software" which is composed of broad-

cast television signals in all systems, of non-broadcast television signals in some
systems, and of non-entertainment signals in a very few systems. The diversity
of the software shows both the extent of the evolution of the CATV industry and
its promise for the future if the evolution is not retarded. This is a traditional
CATV system. It receives a signal from a central point and distributes it to
multiple points.
At this stage of the Subcommittee's deliberations, it is ahso important that the

Committee know that CATV and Pay-TV (or STV as the FCC calls it) are not
the same. A nominal fee is paid for the reception and distribution system com-
prising the CATV system, but the subscriber is not paying for specific programs
as he would under a Pay-TV basis. The distinction is made clearer when you
consider that pay television is a .system whereby the signal is broadcast in
scrambled form to be decoded by some device at the receiver so that the signal
becomes unscrambled and clear. But CATV does not use the broadcast spectrum.
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It uses cable for the purpose of distributing the signal to the receivers. Pay-TV
has separate encoded programs for which they make individual charges ;

CATV
piclis up free programs and redistributes those. The FCC and representatives of

the broadcasting and CATV industries have recognized the fundamental differ-

ences between Pay-TV and CATV.
In United States v. SoutJvwestern Cable Co., 392 U.S. 157 (1968), the United

States Supreme Court established that CATV systems were interstate opera-
tions, properly to be regulated by the Federal Communications Commission. The
Court stated, at pages 168-169 :

Nor can we doubt that CATV systems are engaged in Interstate communi-
cation, even where, as here, the intercepted signals emanate from stations

located within the same State in which the CATV system operates. We may
take notice that television broadcasting consists in very large part of pro-

gramming devised for, and distributed to, national audiences ; respondents
thus are ordinarily employed in the simultaneous retransmission of com-
munications that have very often originated in other States. The stream
of communication is essentially uninterrupted and properly indivisible. To
categorize respondents' activities as intra-state would disregard the charac-
ter of the television industry, and serve merely to prevent the national regula-
tion that "is not only appropriate but essential to the efficient use of radio
facilities." (Citation and footnote omitted. )

Subsequently, detailed regulations of the FOO were upheld in Black Hills Video

Corp V. States, 399 F.2d 65 (8 Cir., 1968).
CATV systems are governed by comprehensive regulations of the Federal Com-

munications Commission (See, 47 C.F.R. 76.1 et seq.) . The Commission's regula-
tory scheme varies, depending on the location of a community within which a
CATV system operates, as that community is related to communities designated
by the Commission as a "television market." The regulations further distinguish
between "major" television markets (which are divided into "Top-50" and "Sec-
ond-50" markets) and "smaller" television markets.
The major television markets in the country, definded by 35 mile circles around

a central point in each market, contain about 85 percent of the population of the
United States. This large area has only recently been opened to development by
cable television.

Early federal regulations attempted to establish some kind of a formative
direction for cable television as it existed then. In the more than seven years
that have followed, the Federal Communications Commission has adjusted its

regulatory program to reflect changes in the cable television technology. So,
when we talk about the regulatory atmosphere within which cable television
now must operate, there are essentially four different areas.

First, there is the area regarding the delivery of the signals which are received
off the air. Then there is the delivery of the nonbroadcast signals. Then
there are technical standards imposed upon the industry. And. lastly, there is

an attempt to resolve the very difficult problem of the relationship between
Federal, State, and Local regulatory jurisdictions.

I will not be able to cover the details of federal regulation, but with your
permission, I will paint the picture with a rather broad brush. If you should
have detailed questions, I will be glad to submit a supplementary statement.
The number of television broadcast signals that cable TV systems are allowed

to carry is determined by their geographic location. If they are in one of the
50 largest markets in the country, they are entitled to carry three full network
stations, three independent stations and an unlimited number of "unobjected to"
educational television stations as well as an unlimited number of non-English
language broadcast stations. When I say "unobjected to" educational television
stations, what I mean is that the local educational television station has the

opportunity to object to the importation of distant educational television stations ;

if it does not object, then the cable television operator in a given community
can import an unlimited number, provided he can get the microwave frequencies
to do so.

In markets 51 to 100 the signal complement is three networks, two independ-
ents, again, an unlimited number of unobjected to ETV's. and an unlimited
number of non-English language broadcast stations. In addition, in the 100
largest markets, the cable operator, under the new rules, is entitled to import
two additional signals, from a distant market, usually independent television
stations, which we call two "wild-card" signals. In the small markets, 101 down
to about 228, the complement is one independent, three networks, unlimited
"unobjected-to" educational television stations, and an unlimited number of
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non-English language broadcast stations. In small markets, there is no provi-
sion for the importation of two "wild-card" signals.
This means that the cable television operator who faces entry into any locality

must measure the available signals off-the-air, fit them to this complement,
which the FCC allows him to carry, and then see if he can find an attractive
combination which will allow him to market his service.

As a limitation on what the CATV operator can do with those signals, the
FCC has incorporated a copyright concept : the concept of program exclusivity.
That means if a local television station is broadcasting "I Love Lucy" at 6 :00

at night and a station which a CATV operator is importing from a distant mar-
ket also broadcasts "I Love Lucy" at the same time period, then '"I Love Lucy"
on the distant, or imported, signal must be blacked out, so that the viewers can-
not see "I Love Lucy" on the distant channel. Viewers are forced to turn to their

local channel if they want to watch "I Love Lucy". That is the effect of non-

duplication, or copyright exclusivity, written into federal regulations.
There are two types of exclusivity which the FCC has imposed on cable

television. One is for network programs. There the time period is simultaneous.
This means that a network show, "Dean Martin", being broadcast at 9 :00

locally and the distant station also broadcasts "Dean Martin" at 9 :00, then
"Dean Martin" on the distant station must be blacked out.

In addition, there is a very complicated system of non-network exclusivity :

What the Commission calls "syndicated exclusivity". It breaks down programs
into essentially five categories—off-network series, first-run series, first-run

nonseries, feature films, and "other programs" which are really off-network

specials. When I say "off-network special" that means that a special has had
exhibition on a television broadcast network sometime in the past. The time

period is not "simultaneous" in these cases
;
it varies from one to two years. In

some cases, CATV can carry a program broadcast on a distant station one day
after it's broadcast on a local station, but exclusion lasts no longer than one
year from the first market purchase or non-network broadcast in the local

market. This system is a very complicated control of what the CATV operator
has to do with respect to "blacking out" signals from distant stations, and are
limitations on the use of programs on the distant signals.

In addition, the FCC has moved into the new area of delivery on nonbroadcast

signals—the cablecasting or narrow-casting of channels.
New systems in a major television market must also have a certain minimum

channel capacity. That channel capacity, as it breaks down into layman's
language is 20 channels—twenty 6 MHz channels (a 6 MHz channel is a tele-

vision channel). It must also provide for equivalent bandwidth so that if it

receives off-the-air at its head-end antenna and delivers 12 television signals, it

must have a system capacity of 24 channels. So, for each off-the-air television

channel delivered the system must also have the capacity of providing one
other channel for nonbroadcast purposes. The use of those channels is for the

primary purpose of delivery of non-decoded, nonbroadcast signals ; or, for the
use of nonbroadcast decoded signals ; that is, pay TV by wire. The new rules

also provide that all new systems in the major markets must have two-way
capacity for nonvoice return signals.
The federal regulations also provide that all the new CATV systems have to

provide room for access channels. Access channels are divided into essentially
four categories. First, there is a public access channel, which must be available

for anyone to come in off the street and say his piece. That channel must be

nondis<?riminatory, it must be noncommercial, it may not make any charges at

all except for live production costs of over five minutes in the studio. In addition,
the CATV system is required to have the minimal equipment and facilities

necessary so that the public can use this channel. Second, federal regulations

require provision of an educational television access channel, which must be

provided by the CATV system free for the first five years after the completion
of the system's trunk line cable. The purpose of the free five-year period, accord-

ing to the FCC's reports, is to encourage the innovative use of educational tele-

vision on cable systems. Third, there is a requirement that new systems must
have a "government" channel which also must be free for five years after the

completion of the trunk line. Fourth, there is the requirement that cable systems
must have at least one "leased" channel available for any purpose at all, on
either an hourly basis or on a total channel leased basis. There is one other fea-

ture of this access channel proposal : The delivery of nonbroadcast signals. Tliat

is the requirement imposed by the federal government for an expansion of that

access channel capability, provided that on 80 percent of the weekdays (Monday
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through Friday) the channels are used for 80 percent of any three hour period
in that time, for six weeks running. The CATV system hasi six months within
whicli to provide an additional channel for these uses. If that access user can
supply the product to fill that channel he can then spill over into these other
channels until 80 percent of the time in any three-hour period for 80 percent
of the weekdays is filled ;

then he is entitled to still another channel, and that
will go on and on as the demand increases.
There are oi>eratiug rules which the FCC has provided for these channels.

For example, on the ETV channel, there can be no commercial advertising, there
can be no lottery information, there can be no indecent or obscene material, and
records of the use of these educational channels must be kept by the cable system
operator for at least two years.

There is one other area that I think might be of interest to you. There are
franchise standards adopted by the FCC in their concern about the proper rela-

tionship between the local and the federal governments. Every new franchise
must weigh, in a full public hearing, the applicants' qualifications, as to their legal
competency, their character, financial capability, and technical capacity. The
franchise must require that there be significant construction of a CATV system
within one year, and the FCC says that they think about 20 percent per year is

reasonable. There must be an equitable and reasonable extension of the trunk
line in every succeeding year until every ix'rson in the community is capable of
being sei-ved, and the CATV system must reach a substantial percentage of its

franchise area. The FCC also provides that all new franchises must be of fifteen-

year duration. There must be approval by the city fathers of an initial subscriber
rate, and approval of requests for increases in that rate, including the installation
rates and the subscriber rates. There also must be in every new franchise a pro-
cedure for the investigation and resolution of complaints and there must be
maintenance of a local business oflice or agent by the CATV system in the com-
munity for that purpose.
CATV systems operatin.g as of March 31. 1972, are grandfathered, that is they

do not have to comply with these regulations until March 31 of 1977, or until
the end of their franchise period if it is earlier than that date.

In addition, the regulations also contain the following rule, found at 47
C.F.R. § 76.7(a) :

On petition by a cable television system, a franchising authority, an
applicant, permittee, or licensee, of a television broadcast, translator, or
microwave relay station, or by any other interested person, tlie Commission
may waive any provision of the rules relating to cable television systems,
impose additional or different requirements, or issue a ruling on a complaint
or disputed question. (Emphasis added.)

Thus, the extent of the FCC's regulatoiT power over CATV system operations
appears virtually unlimited except by constitutional protections.
NCTA believes that many of these regulations are for the protection of tele-

vis-ion broadcasters and copyright proprietors and do not benefit CATV or the
public interest. The CATV industry has learned to live with most of them, how-
ever, and they should be useful in your deliberations, as we will show later.

Despite the regulatory restrictions on CATV, the industry has grown because
it provides the additional time and program diversity that the public wants.
There are approximately 2,900 cable systems in the United States. There are
about 151 systems, having less than fifty subscribers, for which no subscriber
data is available. But for 2,749 systems, we find informative the data on cable
systems by numbers of subscribers served : 836 systems are in the 50-499 sub-
scriber category ;

524 systems are in the 500-999 subscriber category ; 502 sys-
tems are in the 1000-1999 subscriber category ; 404 systems are in the 2000-3499
subscriber category ; 163 systems are in the 3500-4999 subscriber category ; 215
systems are in the 5000-9999 subscriber category : 83 systems are in the 10000-
19999 subscriber category ; and 22 systems have over 20,000 subscribers. We
hasten to point out that these data are approximations, since even the Federal
Communications Commission with over seven and one-half years of regulatory
experience has had difliculty in assembling usable, accurate data. lucidently, this
is one rea.son why NCTA favors the creation of a Copyright Royalty Tribunal,
to assemble and weigh information gathered to assist in the periodic adjustment
of statutory royalty fees for CATV.
As NCTA reviewed the prospects for changing the existing copyright statues

in order to impose copyright liability on CATV systems, it was apparent to us
that certain basic factors must be considered. Those factors can be summarized
as follows. The basic CATV system merely provides its subscribers with a service
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for improving television reception. Copyright control vpould discriminate between
those television viewers who need no special equipment and those who do, and
between those television viewers who erect their own antennas (sophisticated or

simple) and those who choose to utilize the CATV service. Further, the CATV
operator has no control over the content of the programs its subscribers receive

and does not know what copyrighted works will be included in any given pro-

gram—nor does he know who the copyright owner is. Unless a statutory com-

pulsory license is granted, clearance plans or blanket licenses would not prevent
certain copyright owners or licensees from charging exorbitant fees and thus

gaining control over the much smaller CATV industry. Moreover, the royalties
now being paid by broadcasters to copyright owners are based, generally, on
the size of the audience reached—including CATV subscribers. Copyright owners
and broadcasters are thus benefitted, at CATV's sole expense, by expanding the
audience and therefore the revenue, and additional royalty payments by CATV
represents windfall gain. On the other hand, duplicating programs, subject to

regulatory requirements, are required to be blacked out thus protecting the copy-
right owner/broadcaster market, but subjecting CATV to conflicting require-
ments if S. 1361 (as introduced) were enacted. Without some changes in the Bill,

CATV operators would be forced to choose between violating the copyright law,
violating the regulations of the Federal Communications Commission, paying
copyright owners and broadcasters whatever they asked to avoid litigation, or

going out of business.
With that background in mind, we turn to the context of copyright law revision

itself. The history of copyright law revision is revealing. The first copyright law
of the United States was enacted in 1790, by the First Congress, as an exercise
of the constitutional power to promote progress of science and arts by securing
to authors and inventors the exclusive right to their products for a limited time.

(U.S. Constitution, Article I, Section 8). Comprehensive revisions of the copy-
right law were enacted in 1831, 1870 and in 1900. The 1900 copyright revision is,

basically, the present copyright law. Numerous attempts at partial copyright
law revisions failed over the years but, after World War II, the United States

cooperated in the development of the Universal Copyright Convention, and be-

came a party to that Convention in 1955. That same year, pressured mounted for
a general revision of the U.S. copyright law. The Copyright Ofl5ce conducted
studies which resulted in the lOfil si^udy entitled "Report of the Register of Copy-
rights on the General Revision of the U.S. Copyright Law." In 1964, H.R. 11947
was introduced, but died at the end of the 88th Congress. In 1965, H.R. 4347 was
introduced ; it too died. In 1967, H.R. 2512 and S. 597 were introduced, both of
which contained Section 111 which treated CATV. H.R. 2512 passed the House
and was referred to the Senate after Section 111 was stricken from the bill, H.R.
2512 and S. 597 both died at the end of the 90th Congress. S. 597 was reintroduced
as S. 543 in the 91st Congress and was amended to form S. 644 which died at the
end of the 92nd Congress. S. 644 was reintroduced as S. 1361 in the 93rd Congress.

Section 111 of the Bill, dealing with cable television remains the same as it

was in S. (>44. As we imder.stand S. 1361, TV and radio stations generally are
treated as primary transmissions and cable television systems generally are
treated as secondary transmissions.
The bill contains numerous sections which affect CATV. As examples. Sec-

tion 101 defines "Audiovisual Works", "display", "perform", "publicly" and
"transmit" ; Section 106 relates to exclusive rights in copyrighted works ; Chapter
5 relates to infringement and remedies ; and Sections 801 and 807 relate to a

copyright royalty tribunal ; as well as Section 111, relating to secondary trans-
missions. All are key parts of the Bill affecting cable television.

All commercial cable television systems would be required to pay copyright
royalties based on gross receipts from subscribers to the basic reception service.

Every three months cable television systems would have to file with the Copy-
right OflSce a report identifying the system, the signals carried, the number of

subscribers, and gross receipts from the basic reception service. Based on the
information in those reports, systems would pay royalties quarterly by the fol-

lowing schedule :

One percent of gross quarterly receipts of up to $40,000.
Two percent of gross quarterly receipts of $40,000 to $80,000.
Three percent of gross quarterly receipts of $80,000 to $120,000.
Four percent of gross quarterly reecipts of $120,000 to $160,000.
Five percent of gross quarterly receipts of over $160,000,



417

The royalties would cover payments for "grandfathered" signals, local signals
(Grade B), said signals provided under the Bill's adequate-service, statutory
license scheme. For each signal authorized by the FCC, in addition to those
provided to achieve more adequate service, a surcharge of 1% would be added.
Systems outside of any television markets (market is defined as a predicated
Grade B signal contour of a TV station) would have a statutory license to re-
ceive any broadcast signals.

"Adequate service" is split at market number 50. For markets 1-50, adequate
service is all network television stations, three independent stations, and one
ETV

;
in markets 51 and smaller, adequate service is all networks, two inde-

pendents and one ETV. Construction permits are not included in the complement.
No "leapfrogging" would be permitted unless a waiver was obtained from the
FCC.
Where the center of the cable system is within 35 miles of a top-50 television

market, run-of-the-contract exclusivity protection for "syndicated" programs
must be given to local stations against distant stations. Where the center of the
cable system is within 35 miles of a non-top 50 television market, protection of
"syndicated" programs must be given only if the program had never been broad-
cast in that market. Where programs were blacked out, the FCC could autliorize

signals to enable the substitution of a non-protected program.
The Bill also provides for a sports "blackout" of organized professional team

sports event unless a l^cal station is transmitting the sports program.
The Bill contains a mechanism for adjusting royalty fees every five years. A

copyright proprietor or user could request a Copyright Royalty Tribunal to ad-
just fees, which fees if adjusted would be referred to the Congress. If, within
90 days, the House or Senate does not rescind the fees, tlie new schedule would
go into effect 91 days after the first 90-day period.
Hotel or apartment house MATV's distributing local signals without direct

charge ; instructional closed circuit systems ; common, contract, or special carriers
not controlling program content ; and, government owned or nonprofit CATVs
would be exempt from royalty payments.
The statutory license could be lost if the system failed to file the appropriate

reports with the Copyright Office or if the system did not observe the ex-

clusivity provisions, or if the system did not observe the sports "blackout."
Certain definitions are left for annual review by the FCC, based upon criteria

in the Bill, and the FCC is permitted to regulate cable television systems in any
matter not inconsistent with the Bill's provisions.
The Bill also provides for remedies for copyright infringement, including

injunctions, impounding and destroying copies (tapes or films, etc.). suits for
actual damages, suits for statutory damages (from $100 to $50,000 per infringe-
ment depending on the circumstances), and criminal penalties ranging from
$2,500 to $10,000 in fines and one year's imprisonment for each offense.
The source of copyright protection is to promote the progress of the arts and

sciences by giving authors and inventors an exclusive right to the products of
their creativity for a limited period of time (U.S. Constitution. Article I. Section
8). Copyright protection has a twofold purpose : To encourage literary creativity
and to promote dissemination of knowledge to the public. Traditionally, more im-
portance is attached to the latter purpose. (Fox Film Corp. v. Doyal, 286 U.S. 123,
127 (1932)).
As was pointed out in the legislative history of H.R. 2222, 60th Congress, 2nd

Session, in 1909. it is necessary to strike a balance between encouraging creativ-
ity through a limited monopoly and the ultimate, paramount interest of the
public in unrestricted freedom to use the works of others after the authors have
liarvested their rewards. Thus copyright legislation is not primarily for the bene-
fit of the owner of a work, but is for the benefit of the public.
Through the reception and distribution of television broadcast signals, CATV

promotes the dissemination of knowledge to the public. But the reception and
distrbution of television broadcast signals has brought several legal issues into
focus. One of the first concepts to emerge was that CATV systems were engaged
in "unfair competition" when they carried programs without permission or pay-
ment. This theory was judicially tested in the United States District Court for
Idaho. KTJTV, Inc. v. Cable Vision, Inc., 211 F. Supp. 47 (D. Idaho, 1962). That
Court held that when a CATV system carried programs from a distant television
station into a community where a local television station had an exclusive con-
tractual right granted by the program owner to broadcast the programs locally,
the CATV system was engaged in "unfair competition." This decision was re-
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versed by the United States Court of Appeals for the Ninth Circuit, which held
that the only judicially protectable riglits, if any, in programs were the copy-
rights. CaUe Vision, Inc. v. KUTV, Inc., 335 F.2d 348 (9 Cir., 1964).
Meanwhile, in 1960, a group of owners of copyrighted motion pictures decided

to litigate their claim to copyright royalties for CATV carriage. A suit was
accordingly instituted in the United States District Court for the Southern
District of New York against two CATV systems. Initially, the District Court
decided in favor of the copyright owners, United Artists Television, Inc. v. Fort-

nightly Corp., 255 F. Supp. 177 ( S.D.N. Y., 1966). This result was sustained by
the United States Court of Appeals for the Second Circuit, Fortnightly Corp. v.

United Artists Television, Inc., 377 F. 2d 872 (2 Cir., 1967). However, the

Supreme Court reversed this decision, holding that CATV's reception and distri-

bution of television broadcast signals carrying copyrighted programs to sub-
scribers does not constitute a "performance" needed for a violation of the Copy-
right Act. Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390
(1968). The Court stated that CATV systems were more in the nature of the

passive receivers, like a rooftop antenna, than active iierformers.
The next chapter of this history began in 1964 when the Columbia Broadcast-

ing System sued TelePrompTer Corporation, also in the United States District
Court for the Southern District of New York. That suit was held in abeyance
until after the Supreme Court's decision in Fortnightly. CBS has tried to distin-

guish the facts in Fortnightly by claiming that a CATV system becomes an
active performer when it imports distant television signals, uses microwave to

obtain signals, interconnects with other CATV systems, originates its own pro-
grams, or sells advertising. The District Court rejected all of these contentions,
holding instead that Fortnightly was dispositive of the issue. Columbia Broad-
casting System v. TelePrompTer Corp., 335 F. Supp. 618 (S.D.N.Y., 1972). This
result was reversed in part by the United States Court of Appeals for the Second
Circuit. Columbia Broadcasting System v. TelePrcmipTer Carp., 476 F. 2d 338

. (2 Cir., 1973). That Court held that where a CATV system was carrying a
"distant" television signal, such carriage stepped over the line of passive recep-
tion to become a "performance." The test for a "distant" signal was stated in

the negative, i.e., a signal is "local" if it can be received in or near the CATV
community. The lower court was sustained in all other respects. Both parties
have asked the Supreme Court to review the Second Circuit's decision. Should
this decision stand, several other issues remain to be litigated, e.g., specific

application of "distant" signal test, validity of program copyrights and extent
of damages.
There is yet another factor which has been raised before this Subcommittee

for its consideration in fashioning copyright revision legislation : The so-called
"Consensus Agreement" or "OTP Compromise."
For your convenience, the copyright provisions of the OTP Compromise

follow :

A. All parties would agree to support separate CATV copyright legisla-
tion as described below, and to seek its early passage.

B. Liability to copyright, including the obligation to respect valid exclusi-

vity agreements, will be established for all CATV carriage of all radio and
television broadcast signals except carriage by independently owned systems
now in existence with fewer than 3500 subscribers. As against distant signals
importable under the FCC's initial package, no greater exclusivity may be
contracted for than the Commission may allow.

C. Compulosry licenses would be granted for all local signals as defined

by the FCC. and additionally for those distant signals defined and author-
ized under the FCC's initial package and those signals grandfathered when
the initial package goes into effect. The FCC would retain the power to

authorize additional distant signals for CATV carriage ; there would,
however, be no compulsory license granted with respect to such signals,
nor would the FCC be able to limit the scope of exclusivity agreements as

applied to such signals beyond the limits applicable to over-the-air showings.
D. Unless a schedule of fees covering the compulsory licenses or some

other payment mechanism can be agreed upon between the copyright owners
and the CATV owners in time for inclusion in the new copyright statute,
the legislation would simply provide for compulsory arbitration failing

private agreement on copyright fees.

E. Broadcasters, as well as copyright owners, would have the right to

enforce exclusivity rules through court actions for injunction and monetary
relief.
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Let me hasten to add that the Congress was not a party to this so-called

compromise, nor to our knowledge was it consulted with, nor is it bound by
the terms, in any way.

Let me also point out that the Federal Communications Commission did

not adopt rules which comported in all respects with that "compromise." Notably,
at the urging of television broadcasters in the Rocky Mountain region, a very

important part of the Compromise (relating to network exclusivity) was
sabotaged before the final Federal Communications Commission rules were

adopted. Furthermore. Broadcasting magazine, in its February 14, 1972, issue

reported that the licensee of KVVU-TV, Las Vegas, Nevada, had sought court

review of the FCC's new rules with an eye toward obtaining their reversal.

In addition, major broadcast elements, i.e., CBS, did not support the

"compromise."
It should also be pointed out that the FCC's position on legislation, announced

in a letter from Chairman Dean Burch to Senator John O. Pastore, dated
March 11, 1970. and to the best of our knowledge still in effect today, is as

follows :

"For example, the concept of 'adequate television service' in S. 543,

defined as precisely as it is, or the use of fixed mileage concepts like the

35-mile zone for program exclusivity, or the inflexible FCC non-duplication

requirement specified, may not be legislatively sound, even recognizing that
in some respects there is some authority given the agency to make future
revisions. The approach which has been taken in the Communications
Act seems preferable to us—namely, the Congressional determination of

general guidelines, with the Commission left to develop and, most important,
revi.se detailed policies to implement those guidelines in the light of rapidly

changing communications technologies, and with Congress overseeing such
Commission activities, particularly through the legislative hearing process.

tt 1^ iti * * * *

"We therefore believe that clarifying legislation in this field should set

forth general guidelines and eschew detail. This approach, we believe, may
also be employed as to any copyright legislation dealing with CATV. Such
legislation can be broadly framed—for example, the Congress could adopt
a provision that a CATV system shall have a compulsory license for such

signals as the Commission, by rule or order, may authorize the system to

carry. The copyright law could then specify the appropriate amount to be

paid, or method of determining the amount, a method for distributing the
funds thus paid in (e.g., a so-called "ASCAP-BMI" method), a provision
for periodic adjustments in the amounts to be paid, and any exemption
for existing small systems deemed desirable."

With the benefit of observing the various threads just mentioned, we can turn
to the fabric of copyright revision affecting CATV. I must point out, that because
of the complexity of the subject matter, it is most difficult to achieve unanimous
agreement on the approach to be followed. In this hearing however, I will present
NOTA's positions and the rationale for them.
The single most vexious issue is that of establishing a fair schedule of royalty

fees to be paid by CATV systems in return for receiving the statutory copyright
license.

Over the past five years the CATV industry has supported legislation imposing
copyright liability on CATV systems for the carriage of off-the-air broadcast
signals. NCTA committed itself to seeking passage of fair and reasonable copy-
right legislation. With respect to the payment of royalty fees, XCTA offers the

following comments on various aspects of Section 111 of S. 1361.

STATUTORY LICENSE FOR COPYRIGHTED PROGRAMS

Once a copyright holder has permitted the sale of his product for broadcast
use, equity dictates that CATV systems should be allowed to receive broadcast
signals without alteration provided appropriate payment is made. CATV systems
would, therefore, have reasonable access to broadcast programming.
A typical television broadcast station carries over 5,000 programs per year.

A typical CATV system carries at least five television stations, and often several
radio stations. Thus, it is administratively impossible to negotiate with every
copyright ovraer prior to reception and distribution of programs. A CATV system
also has absolutely no way of knowing in advance what programs are protected
by copyright since a cable system is a passive reception device.
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A practical solution to overcome this problem is legislation granting CATV
systems a statutory license. There is ample precedent for compulsory licensing
since ASOAP, BMI, and SESAC contractually grant them to networks, local

broadcasters and others for all musical works. Subsection (c) of Section 111

provide for a statutory license for programs on all permitted broadcast signals.
The regulatory provisions of subsection (c) are rendered unnecessary by the

FCC's 1972 Cable Television Report and Order. NCTA submits that no other
limitations on the FOC's authority to authorize further signal carriage should be
substituted.

ONE FIXED STATUTORY COPYRIGHT FEE FOR CATV SYSTEMS PAYABLE TO ONE
CENTRAL DEPOSITORY

Copyrights are held by thousands of people and ownerships of copyright
changes daily. The burden for CATV systems to negotiate price and terms with
each copyright owner would be overwhelming. Thus, a fixed fee payable to a

single point is essential. Such a fixed schedule gives the copyright owner an addi-
tional fee for his product and the broadcaster a strong bargaining point for

reduction of his fee. This is provided for in subsection (d) of Section 111. Under
other provisions of S. 1361 other interests, such as juke box owners, would also

pay a fixed fee to a central point.

ESTABLISHMENT OF A STATUTORY COPYRIGHT TRIBUNAL FOR FUTURE ARBITRATION

To overcome objections to a fixed fee schedule for the life of the statute,

Chapter 8 of S. 1361 establishes a copyright royalty tribunal. Three years after

the statute is in effect and then every five years thereafter, any interested person
can petition for an adjustment in the fees. The tribunal, after hearing evidence
of the previous period of experience, would make a recommendation on the pro-

posed adjustments. This will allow a practical market determination of fair rates
in years to come, and the CATV industry supports this provision as written.

AN INITIAL FEE SCHEDULE SHOULD BE SET BY CONGRESS

Section 111 provides for a progressive copyright fee schedule of 1 to 5 per-
cent of gross revenues from the basic cable service. Consequently, the larger a
CATV system becomes, the greater the percentage of its revenues to be paid
as a copyright fee. As pointed out above, S. 1361 provides a mechanism for peri-
odic revision of the fee schedule. The CATV industry supports the Congressional
establishment of the initial fee schedule in the legislation along with the provision
of compulsory arbitration procedures for future adjustments.
Some parties have suggested altering Section 111 so as to have even the initial

fee schedule set by an arbitration tribunal. The CATV industry views this as an
erroneous approach for several reasons. First and foremost, suflScient empirical
data simply does not presently exist to permit arbitrators to fairly establish an
initial fee schedule. Up until quite recently, CATV merely served as a master
antenna for smaller and more remote communities in order to improve reception
and/or provide program diversity. The financial performance of this traditional

CATV operation is well known. However, the gross dollar volume of this portion
of the industry is not large and will not increase a great deal. Hopefully the gross
revenue that CATV will ultimately attract in the cities will be much larger.
The real target for cable is the top 100 television markets. About 85% of the

American people live in these markets, and CATV presently serves about 2%
of this number. The principal reason for this state of affairs has been the regula-

tory posture of the Federal Communications Commission. In the mid-1960's, when
CATV technology began to permit cable development in the cities, fear of CATV's
potential impact on broadcasting led the FCC to enact a series of restrictive

regulations culminating in an absolute freeze on new CATV development in the

larger markets lasting from December, 1968, to March, 1972. In 1972 the FCC at

last opened the door to major market CATV development. But that development
is not happening overnight. First, the local franchising process and subsequent
FCC approval takes many months. Second, large amounts of money must be
found to finance construction. Third, construction takes time even in small com-
munities. And finally, even a constructed system takes a year or two to develop
in a market. In other words, the CATV industry still has little evidence on how
well it will do in the bigger cities, or whether, in fact, it will do well at all. Such
data will not be available in any meaningful quantity for a few years.



421

What does exist, in great quantity, are projections of CATV's growth in the

cities. These projections vary widely from rosy optimism to gloomy pessimism.
These are educated guesses at best. Since there are few facts, and much specula-
tion, arbitration at this time would be mere conjecture. The only logical way to

proceed is for the Congress to set an initial, moderate set of fees with arbitra-

tion after facts have been developed. The Subcommittee's procedure in Section
111 is clearly correct.

AMOUNT OF FEES TO BE PAID

The OATV industry does believe that the fee schedule set forth in Section
111 establishes fees which are too high for most CATV systems. A recent study
by Dr. Bridger Mitchell entitled "Cable Television Under the 1972 FCC Rules
and Impact of Alternative Copyright Fee Proposals" supports this position (see
Attachment A). This study assesses the profitability of CATV in the major
markets under the current FCC rules and then gauges the impact of three pos-
sible copyright fee schedules. Dr. Mitchell found that the effect of the fee schedule
in Section 111 would be to reduce the rate of return on total capital a full per-

centage point for profitable and near-profitable systems. In all but a few situa-

tions this reduction drops the rate of return below the generally accepted neces-

sary 10%. For example, large systems on the edge of large markets will earn a

10-13% rate of return, large systems in middle markets vt'ill not earn more than

10%, and intermediate and small systems will be only marginally profitable. Thus
a one-point reduction in the rate of return could be devastating. Beyond that, of

course, is the fact that a one-point reduction in the rate of return on total capital
will effect the return on equity to an even larger extent because of leverage.
This effect is multiplied when the costs of borrowing increase. This could easily
result in the postponement or cancellation of the riskier big city cable con-

struction. Thus because of the fairly restrictive nature of the FCC's rules and
the marginal viability of big city CATV systems, the investment environment may
well be adversely affected by copyright payments at or above those required in

Section 111.

Criticism of Dr. Mitchell's study has largely been centered on certain key
assumptions related to revenues. These criticisms are generally without sub-
stance. For example, Dr. Mitchell assumed a mature penetration figure of be-

tween 35 and 40% using a study made by Dr. Rolla Park for the Rand Corpora-
tion wherein Dr. Park estimated CATV demand in various markets under the
FCC's 1972 rules. Critics say that penetration will be significantly higher. That
is possible, hut Dr. Park's study is the best estimate available, and it is not in-

consistent with other forecasts. Other figures used by Dr. Mitchell can be ques-
tioned too, but his overall results are conceded by many observers to be quite
valid. The CATV industry hopes that the more optimistic studies vpill be correct,
but if the present thinking proves true, then Section Ill's initial fee schedule is

too high.
In the May 15, 1973, issue of CaMecast, economist and analyst, Paul Kagan,

points out :

"Consider the enigma of the motion picture company : friend to the cable

operator as a potential box oflice partner and foe to the cable operator over
differences in copyright payments for distant signal importation.
"In its role as foe, the Motion Picture Assn. of American has distributed an

economic study to discredit a previous cable industry report that showed how
little CATV can afford to pay for copyright.

"Understandably, the MPAA study shows how rich a cable company is. and
thus how easy it would be for CATV to meet copyright owner demands for as

high as 16% of a cahle company's gross.
"We have compiled a list of fallacies in the MPAA study including its dis-

regard of startup deferrals in computing operating costs of a cable system ; its

equating of merger/acquisition values with projected operating results and its

basic conception that cable companies are not courting bankruptcy, and are
indeed among the best investments now known to man.
"A prime example of the vulnerability of the MPAA study is this statement

from page B-4 :

'Most systems do not report financial statistics to the public since their

securities are not publicly traded.'

Because of this, the study concluded, it was not possible to work with precise
CATV operating cost data.
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"Had MPAA's economists simply read CABLECAST, of course, they might
have learned that the 15 public companies we regularly follow have over 3.3

million subscribers, or nearly 48% of all the cable homes in the country. Quite
precise operating cost data is liberally sprinkled in the public record.

"Copyright payments are limited by the constraints of operating a cable sys-
tem that are known to anyone who has ever studied a cable system. There are

only so many nickels you can extract from one dollar of revenue.
"Because of the sundry other bills the modern cable ssytem must pay, includ-

ing a stiff microwave fee just to get the distant signal, it isn't likely the copyright
owner is entitled to more than one of those nickels (i.e., 5% of gross revenue).

"It's curious that the MPAA study infers cable systems will be able to sub-
sidize distant signal copyright fees from possible future pay TV income. Curious
because motion picture producers are also negotiating forcefully for maximum
percentages on pay TV revenue.

"All signs currently point to the subsidization of pay TV terminals and mar-
keting of pay TV services not by the motion picture company, but by the cable

company, at the cable company's risk.

"Considering the dollars involved in the pay cable future, movie companies
would seem ill-advised to extract excessive tithes from other cable operations,
unless of course they hoped to control cable revenues without having to take
ownership of the actual franchises.

"Perhaps we are simply witnessing a titanic struggle between economic forces
over the sharing of tomorrow's entertainment medium pie.
"Or perhaps it is merely a case of the British asking the Hessians to help them

subdue the colonies, but first charging the Hessians three times the going price
for musketballs."
But even beyond the validity of predictions, the effect of Section Ill's fee

schedule is severe as applied to the existing industry's financial posture. Since

nearly 90 percent of the nation's television households are within the top 100 tele-

vision market areas, it is clear that the copyright owners anticipate that nearly
all of their incomes from copyright fees will be obtained from the revenues gen-
erated in the major markets. Cable development in the major markets is thus vitaf

to the copyright owner. How soon those markets are developed and how sooi

significant subscribed penetration is achieved should be obvious matters of con
cern to him.
Most cable systems of any size, that is over 3,500 subscribers, are owned by th(

multiple system operators. These entities are in the forefront of the companie;
currently building cable systems in the major markets, or holding major citj

franchises, or seeking franchises from major market cities. Thus the effect oi

copyright payments on the earnings of these companies is crucial to the majoi
market development of cable television.

To ascertain the effect of the face schedule on the multiple system owner, NCTA
asked eight of the largest MSO operators to determine from their most recently
available fiscal quarter reports the total amount of copyright fees that would be

payable by their cable systems if S. 1361 were in effect today. They were also

asked to determine what percentage of their pre-tax income was represented by
the copyright fee payments. The responses ranged from 7.5 percent to a high of

32 percent of pre-tax income, averaging out at 19 percent per company : Com-
pany A, 32 percent ; Company B, 31.2 percent ; Company C, 22.8 percent ;

Com-
pany D, 20.6 percent ; Company E, 14.5 percent ; Company F, 11.8 percent ;

Com-
pany G, 11.4 percent ; Company H, 7.5 percent.

This average reduction of nearly 20 percent of pre-tax income through copy-

right fee payments would have a serious adverse effect on the already limited

ability of these companies to borrow funds from investment sources. And the

resulting lower net income would reduce the number of dollars that would
go back into new system construction. With eroded borrowing power and reduced

income, the pace of new system development is bound to suffer and further
contribute to the already delayed development of cahle television in our major
cities.

Even without the added burden of high copyright fee payments, most large
cable companies are faced with the prospect of declining earnings in the next
several years as construction costs for major market cable systems outpace
subscriber growth. Cable system costs in the metropolitan areas bear no rela-

tion to traditional cable construction costsi in the smaller markets. FCC tech-

nical requirements as to channel capacity and "two-way" transmission capability
add to these costs. While on the other hand, FCC television station carriage rules
and regulations protecting the in-market stations' programing serve to limit the
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diversity of broadcast television programs a cable system can provide, making
it more difficult to attract subscribers in the percentages of acceptance enjoyed
in the older cable communities.

Obviously, under these conditions—assuming the proposed fee schedule to be

in effect—copyright fee payments as a percent of pre-tax income would, of

course, become increasingly larger than the average of about 20 percent today,

compounding annually the problem of borrowing for and building tomorrow's

cable systems. Nothing could be more injurious to the expectations of the public,

the cable system entrepreneur, or the copyright owner than to place upon
the cable operator, at this particular moment of CATV's growth, an unreason-

able demand upon his already strained financial resources.

Given the burden of high copyright fee payments, the cable operator would have
no recourse but to pass the burden on to the subscribing public, which is already
beset by rising prices for other goods and services. Higher subscriber services

charges would serve no useful end for the cable operator or the copyright owner.

Cancelled subscription and potential subscriber resistance to inflated subscriber

fees would combine to stifle growth and reduce the revenue source from which
the copyright owner anticipates his fee and from which the cable operator derives

his livelihood.

The copyright owners—chief among which are the motion picture producers—
would also have adversely affected their expectations for profit from pay tele-

vision motion picture services. Reduced interest among ixttential subscribers to

basic cable services reduces the base from which added-services income can be

derived, while a slowdown in metropolitan cable construction delays the time
at which these services can be introduced in the major markets.

Tlie independent operator currently serving in excess of 3,500 subscribers
and the independent owners of proposed systems of whatever size are as much
financially threatened by the size of proposed copyright payments as is the

multiple system operator. Thus it would seem prudent to reduce Section Ill's

initial fee schedule by perhaps 50% and permit the process of future abitra-

tion, as provided for in Chapter 8 of S. 1361, to exact greater fees should the

facts so warrant.
Nevertheless, the CATV industry is willing to support the present schedule

of copyright royalty fees, contained in Section 111 of S. 1361, if that is the
fair judgment of the Congress.
We would, however, like to point out our best assessment of the distribution

of 1971 gross income of $19.6 million from television station purchase of

syndicated (not network) programs shows $49.9 to $53.9 million dollars profit
to program owners or 25 to 30 percent profit margin. Since NCTA is not privy
to broadcaster-program owner financial agreements, we base our assessment of

$179.6 million on TV Station Annual Financial Reports for the year 1971 (FCC
Form 325) as released by the Re.search Branch, Broadcast Bureau, Federal
Communications Commission. The disbursement percentages of gross income are
an accepted averaging of the typical disbursements of syndicated program in-

come, as expressed by one of the nation's largest program producers/distributors
of network and syndicated programs. Of this $179.6 million, $53.9 million to

$71.8 million (30-40% of gross) went to tlie distributor and $18.0 million (10%
of gross) went as direct costs of distributor as payment for such services as
preparation of videotapes, promotional advertising, etc. : $89.8 million to $107.8
million (50-60% of gross) went to the owners of syndicated programs; of which
an estimated 50% of the dollar amounts was disbured to talent (writers,
directors, actors, etc.) in the form of residual fees: leaving $49.9 million to

$53.9 million (25-30% ) as profit to the program owners.
In addition to the income received by the owner of syndicated programming,

each broadcast station televising the programs receives, through sale of com-
mercial time, advertising income above the costs paid by the station for its

syndicated programming—which provides additional profits (to the station) from
the syndicated programming.
We now turn to other aspects of the Bill. Section 111(b) makes the secondary

transmission of pay-television (STV) an act of infringement and fully subject
to civil and criminal penalties. But the rules and regulations of the Federal Com-
munications Commission require CATV sy.stems to carry all television broadcast
stations, if within a given geographical area set out before, regardless of whether
the station is a commercial broadcaster or an STV station. Here again, the
CATV system would be faced with violating the copyright law, or violating the
rules of the Federal Communications Commission, paying whatever the program
supplier or broadcaster asks to avoid litigation, or going out of business. Fur-
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ther, Section 111(b) has only regulatory overtones—not copyright. Prohibiting
secondary transmissions of Pay-TV does not benefit the copyright owner nor the

public, since the copyright owner would be paid by both the STV broadcaster
and the CATV operator (under the statutory fee schedule) and the public could

choose to watch that program if he chose to pay the STV operator for it. We
suggest that this is a matter for regulation and not for the copyright law.

Section 111(a) (1) provides an exemption from copyright liability for master
antenna systems. We submit that there is no rati(»nal distinction, in the eyes of

the law. between MxVTV systems and CATV systems which receive only "local"

signals. Each receives the same benefits from the copyrighted programs, and
to be fair to copyright holders, each should pay royalties under the statutory fee

schedule. Further, it would be unfair to subject CATV systems to payment of a

copyright royalty if an apartment house owner in the same area was not re-

quired to pa.v. It seems more prudent public policy to leave these two reception
and distribution facilities on an even competitive footing by striking Section

111(a)(1).
By the same token, Section 111(a)(4) exempts non-profit and government

owned CATV systems from the requirement to pay fees. Here, again, it would
seem more prudent public policy, in light of our national policy encouraging
private enterprise, to leave these two reception and distribution facilities on an
even competitive basis by striking Section 111(a) (4).
We are cognizant of, and completel.v agree with the Chairman of this Sub-

committee when he stated on introduction of S. 1361, in remarks found at

S5615 of the IMarch 26. 1973, Congressional Record :

Section 111 of the legislation approved by the subcommittee contains a

comprehensive resolution of the CATV question, including both regulatory
and copyright matters. The subcommittee adopted such a comprehensive
provision in response to tlie recommendations of the tlien Chairman of the

Federal Communications Commission. When Mr. Dean Burch became Chair-
man of the FCC he consulted the subcommittee concerning the development
of coordinated procedures by the Congress and the Commission to facilitate

a resolution of the CATV issue, and to permit the orderly development of

the cable industry. Under the effective leadership of Chairman Burch sub-

stantial progress has been achieved in creating a constructive cable televi-

sion policy for this Nation. The regulations adopted by the Commission are

generally consistent with the recommendations made by the subcommittee
in section 111 of the copyright bill. It is therefore anticipated that when the

subcommittee processes the revision bill, it will eliminate those provisions of

a regulatory nature that were the subject of the recent FCC rule-making
proceedings.

The subcommittee determined that the public interest justified, and prac-
tical realities required, the granting in certain circumstances of a com-
pulsory license to perform copyrighted works. The subcommittee approved
such licenses as part of the cable television, mechanical royalty, jukel)ox

royalty, and performance royalty sections of the revision bill. With respect
to each of those issues, the subcommittee decided that the Congress would
determine the initial royalty rate, and that a Copyright Royalty Tribunal
would be established for the purpose of making periodic review and adjust-
ment of the rates.

It has been proposed that special treatment should be accorded the cable
television royalty issue. The principal justification for this position is a

private agreement developed by Dr. Clay T. Whitehead, Director of the
Ofiice of Telecommunications Policy. The Whitehead agreement has been
generally interpretated as seeking to eliminate the Congress from any
role in determining cable television royalty rates. Even though public law
places copyright affairs exclusively in the legislative branch, neither the

Copyright Ofiice of the Library of Congress, nor the House or Senate sub-
committees having jurisdiction in copyright matters, were represented at
Dr. Whitehead's meetings.

We therefore urge that "provisions of a regulatory nature that were the sub-

ject of the recent FCC rulemaking proceedings . . ." be eliminated in order
that regulatory fiexibility be maintained for now and in the future and in order
to minimize the chance for conflict between requirements placed on CATV sys-
tems. If the Subcommittee so desires, we will be most pleased to supply recom-
mended statutory langage ot accomplish that purpose.
We believe, however, that the Subcommittee has accomplished a well-research-

ed, thorough, and fair resolution of strictly copyright matters. We do recom-
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mend that the provisions relating to a sports "blackout." (Section 111(c) (4) (c) )

containing both anti-trust and communications policies, should also be eliminated
for reasons which others will detail later in these hearings. For now, we sug-

gest only that such matters be left to the Federal Communications Commis-
sion or other appropriate bodies where the benefits of flexibility can be main-
tained.

Subject to our previous comments on the amount of copyright royalty fees,

we favor the adoption of Section 111(d) as written. We believe that the lan-

guage of that subsection leaves regulatory matters properly in the hands of

the administrative agency charged with the responsibility of regulating com-

munications, with all of the advantages of administrative flexbility inherent
in that approach. We also believe that it fully complies with the FCC's posi-
tion on legislation contained in Chairman Burch's March 11, 1970, letter to

Senator Pastore. Most importantly, we believe it to fully serve the public interest.

We do suggest, however, that in order to allay the burden of copyright pay-
ments on small, family owned, single cable systems, systems of 3,500 subscribers
or less be exempt from the payment of copyright royalty fees, and that an ap-

propriate amendment be made to accomplish that purpose.
We also support the provisions of Section 111(e) as written, save for clerical

adjustments to reflect the elimination of the regulatory aspects previously men-
tioned. Here again, the public interest will be served by allowing the Federal
Communications Commission the latitude and flexibility to regulate an emerging
and rapidly changing communications technology, yet giving all parties a forum
to pursue whatever relief is deemed appropriate.
With respect to the definitions contained in Section 111(f)(1), we suggest

changes in the definitions, deleting the present language and substituting there-
for the following :

"(A) A "primary transmission" is an audio, video, or audio/video broadcast
of a work subject to enforcement of the remedies provided by this Act, made
to the public by a facility the signals of which are being received or further dis-

tributed by a cable system, regardless of where or when the pei'formance or

display was first transmitted.

(B) A "secondary transmission" is the further distribution of a "primary
transmission" by a cable system simultaneously with the primary transmission.

(C) A "cable system" Is any facility providing a cable service which in whole
or in part receives signals transmitted by one or more broadcast stations licensed

by the Federal Communications Commission and simultaneously distributes
them by wire or cable or radio to subscribing members of the public within a
political subdivision within which the facility operates."
With respect to the other definitions contained in Section 111(f) we believe

them to be sufficiently precise, and in any event subject to review and change
by the Federal Communications Commission.

In order to be fully consistent throughout the Act, w^e suggest that Section
110(5) be amended by adding :

"Or (C) The transmission is made consistent with the purposes of Section
111 of this Title."

We believe that this slight addition will clarify the relationship of secondary
transmissions to the dissemination of educational television programs to the
pul)lic in the event they wish to substitute the CATV reception and distribution
servi^'> for an individual receiving antenna.

Finally, we submit that no limitation should be placed on the reception of

programs by way of CATV which are not copyriglited or subject to copyright.
In conclusion, I wish to thank the members of this Subcommittee and its staff

for providing the public with a Bill so well drafted that it requires, in our judg-
ment, very little change from what has already been noted in the introductory
remarks of the Chairman which I have previously quoted.

I believe this Bill, if enacted, will not be easy for the CATV industry to live
with—but XCTA believes that it well protects the public's interest—and it is

that interest which we must all strive to serve.
Thank you for your courtesy and consideration. If we may be of further

service in providing additional Information or suggested statutory language,
we shall be most pleased to do so.
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INTRODUCTION

Final rules of the Federal Coitununications Commission

governing cable television service in the 100 largest television

markets went into effect March 31, 1972, following six years of

FCC proceedings during which development of CATV service in major

cities has been effectively blocked by interim regulations pro-

hibiting the importation of distant television signals. The

rules as effective allow limited importation to occur, varying

with the size of the market and the locally-receivable signals,

but at the same time provide broad "exclusivity" protection to

local stations for their programs, thus requiring cable systems

to delete programs from the imported signals.

No provision for payment of fees by cable systems to the

copyright owners of television broadcast programming shown on

those systems is included in the FCC rules, and under the

Fortnightly—' decision cable systems are not liable for copyright.

Nevertheless, the Commission anticipates congressional legislation

to require copyright payments and would regard its enactment as a

reaffirmation of the FCC 's regulatory program toward cable tele-

vision.

V Fortnightly Corporation v. United Artists, 392 U. S. 390 (1968)

3
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This study assesses the profitability of cable television

in the major markets under the final FCC rules and determines

the impact of alternative copyright fee schedules which have been

proposed. Our research builds on the computer simulation method

and detailed cost and revenue data developed by Comanor and Mitchell

in their published study of the impact of the FCC rules as pro-

posed in July 1970. We have considerably modified and expanded

their work to include the following:

. . . .the March 1972 FCC rules

. . . .more accurate and detailed predictions of penetration

in major markets

. . . .the effect of the exclusivity provisions on penetration

... .a comprehensive set of cable system parameters encom-

passing market type, available signals, system location

and subscriber and construction characteristics

... .four alternative copyright fee schedules (including

no fees)

In outline, the analysis of CATV profitability focuses on a

number of market and system characteristics which can be identified

as typical or representative of a cable system if it were to be

constructed under current rules. By varying the characteristics

(e.g., system size, or lineup of local signals, or housing density)

over a comprehensive set of characteristics, the outlook for cable

in nearly all parts of the major markets can be assessed. In this

4
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analysis, costs and prices have been measured in 1970 values;

costs, revenues and rates of return are consequently in "real"

terms. Except for rules changes since July 1970, cost figures

are based on Comanor and Mitchell's detailed report. Throughout

this study when discussing the size of a cable system we refer

to the number of subscribers in its fifth year of operation, at

which point it has virtually achieved its final size.

Our analysis includes revenues from subscribers, determined

by penetration rates dependent on local and distant signals

carried, and a realistic amount from advertising on a local origi-

nation channel. No revenues or costs have been attributed to the

development of leased channels.

All systems considered in this study are newly constructed.

The effect of potential copyright fees on existing systems in

comparable market circumstances would be somewhat different only

in the short run. For several years, these already-built systems

would experience reduced profitability and the systems
' owners

would earn lower returns than they had anticipated. At the same

time, revenues would still exceed operating costs, so that the

original systems would not actually go out of business. But

subsequently, when the systems required rebuilding, the copyright

fees could make reconstruction unprofitable, since nearly the same

investment considerations apply either to rebuilding an existing

system or to constructing the same system in a similar but unwired

community.

I
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MARKET CATEGORIES AND SYSTEM LOCATION

In examining the probable effect of various provisions for

payment of copyright fees we will consider separately the

characteristics of typical cable systems in four types of markets:

the top 50 markets, markets ranked 51-100, markets below 100,

and areas located outside television markets. The FCC rules permit

different signal carriage in each of these situations, and impose

differential requirements affecting system costs. In addition, the

density of housing, the prevalence of underground utilities and the

level of family income also varies by market size. A tabular

summary of these major market characteristics is set forth in

Table 1.

As R. E. Park's econometric findings 2/ strongly demonstrate, the

location within the market is also of fundamental importance to

determining penetration levels. For this study we therefore sub-

divide each of the markets 1-50, 51-100, and 100+ into typical

"middle market" and "edge market" systems. Middle market

locations are close to off-the-air signals, while edge market

systems are approximately half-way between the transmitter and the

B-contour limit of the local signals. (The forth category, an

"outside market" system, is necessarily at or beyond the location

of a typical edge market system.) Thus the typical systems to be

analyzed fall into one of seven boxes in the following matrix:

2/ "Prospects for Cable in the 100 Largest Television Markets"

6
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CABLE PENETRATION

At the time Comanor and Mitchell's research was under-

taken virtually no reliable statistical information was available

to quantify the effects on cable penetration of the number, types

and quality of local signals available, the additional cable

signals provided, the price of cable service and the incomes of

potential subscribers. That study provided estimates of most of

these variables by use of multiple regression analysis on a randomly

selected sample of 149 systems drawn from the Television Factbook .

The authors noted that these systems were largely outside of

the top 100 markets or in areas of quite poor reception, or both.

Projection of penetration in the major markets under the then-

proposed FCC rules (allowing four distant independent signals)

was recognized as subject to considerable error.

Since publication of the Comanor-Mitchell paper the measurement

of factors determining penetration has been advanced considerably

by Park in his study "Prospects for Cable in the 100 Largest

Television Markets." Park uses statistical techniques closely

related to those employed earlier. He improves on the Comanor-

Mitchell study in three major ways?

First, all 63 cable systems analyzed by Park had at least

three A-contour, good reception-quality signals available off-

the-air.

9
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Second, all data were verified with system operators by

telephone interview, insuring greater accuracy than available

from only published sources.

Third, two improved measures of signal quality were incor-

porated into the analysis. Distance of the cable system from

each transmitter was explicitly included, and UHF signals were

measured separately to account for more rapid signal attenuation

with distance and the absence of UHF tuners in some households.

The complete penetration equation as estimated by Park

measures the effects of the following variables:

number of off-the-air VHP signals, with separate
categories for networks, duplicate networks, inde-
pendent, educational and foreign signals; by distance
from transmitter

number of off-the-air UHF signals, by the same
categories; by distance from transmitter; with
measurement of UHF set penetration

number of cable signals, by the same categories

color set penetration

annual subscriber price

annual family income

Park's research is particularly appropriate to the present

assessment of the effect of alternative copyright fee schedules

on the viability of cable systems in the major markets. In pro-

jecting penetration rates for the systems studied here the average

figure predicted by Park's equation has generally been used, since

10
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this represents the central experience to be expected in the

major markets. In addition, a selected niamber of intermediate

sized systems have been analyzed using penetration rated 33%

greater than predicted on average. Such increased penetration

is definitely atypical, and would be expected to occur in only

about one out of ten market situations, because of factors not

fully accounted for in the penetration equation.

11
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DENS ITY

Density, the number of homes per cable mile, can vary

considerably from one potential franchise area to another.

Comanor and Mitchell reported an average density of 95 within

major markets, and 79 outside, in their sample of Factbook

systems. More recently available data for a number of munici-

palities in the Dayton, Ohio and Boston, Massachusetts areas are

tabulated in the appendix. For systems in this study we have

assumed somewhat higher densities than considered by Comanor-

Mitchell, ranging from 80 homes per mile outside of television

markets up to 200 homes per mile with 20% of plant underground

in the central areas of markets 1-50.

In practice, of course, both higher and lower densities

will be encountered. But the tendency to a substantially higher

figure for any important number of similar systems is unlikely

in view of the FCC's emphasis that it will not authorize carriage

of broadcast signals by systems which do not serve all parts of

the community. 3/

3/ Federal Register, p. 3276, §180

12
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THE EFFECT OF THE EXCLUSIVITY RULES

The new FCC rules require cable operators to "black-out"

numerous classes of programs on imported signals when those

programs are also shown by a local station. The degree of pro-

tection provided varies with the type of programming and may

extend up to two years. For our purposes the primary effect of

these rules is to reduce the attractiveness of distant signals to

subscribers and thus reduce cable penetration. Aside from pro-

viding for one channel-switching device for each imported signal,

we have not allowed any additional costs of performing the blacking-

out function itself, keeping records, etc.

At this writing, evidence on the magnitude of the exclusivity

effect is limited to a preliminary study by R. E. Park, "The

Exclusivity Provisions of the Federal Communications Commission's

Cable Television Regulations." From detailed program listings for

four stations two networks and two independents plus partial

listings for ten other stations. Park synthesizes the expected

proportion of a broadcast week that a distant signal would be

blacked out. A portion of his findings are reproduced in Table 2.

Park's results indicate, for example, that in those top 50

markets in which local service provides three networks and one

independent, the cable system importing two additional independents

will be required to black them out about 39% of the time. If it

imports a third independent (on a stand-by basis, since the rules

13
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TABLE 2

PERCENTAGE OF TIME DISTANT SIGNAL CHANNELS ARE BLACKED-OUT

LOCAL SIGNALS

Markets 1-50

Number of
Distant Signals

Allowed

Number of Distant
Stations From Which

to Choose
2 3 4 5 6

3 network +
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allow only two distant signals at any moment on the cable) and

"fills in the blanks" where possible it can reduce the blacked-

out time to about 24%. Importing a fourth independent further

reduces this to 15%, etc. The boxed-in figures represent the

expected effect when no stand-by signals are imported.

The impact of the exclusivity rules on subscriber penetration

is likely to be at least as great as the reduction in viewing

hours. Programs receiving protection will be predominantly those

with large audiences, many of whom would value an earlier or

alternative viewing date or time which cable could otherwise

provide. Nevertheless, lacking data to refine an estimate of this

effect, we assume that exclusivity protection is equivalent in

its impact on penetration to a proportionate reduction in the

nximber of full-time distant independents carried on the cable,

using the appropriate boxed figures from Table 2.

Will it be profitable for a cable system import stand-by

independent signals? The costs of additional imports will rise

as the CATV system must go further to find each additional inde-

pendent. Concurrently, the proportion of time that can be filled

in with each extra signal is declining. The exclusivity rules

thus place the cable firm in a situation of sharply diminishing

returns as regards additional penetration from distant signals.

Generally, the answer will be "no. "
Exceptions may occur where the

15
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stand-by independent has particularly attractive programming,

or when importation costs are less dependent on distance, as

could occur with satellite transmission.

Regarding importation costs, we have assumed for all systems

in this study that distant signals are delivered by cable

system-owned microwave links of 50-100 miles per channel

imported. Average distances to the first and second closest

independents (in the top 2 5 markets) are tabulated in the appen-

dix. These averages range from 91 to 208 miles to the closest

signal, and 125 to 325 miles for the next closest for several types

of markets. Thus the microwave cost estimates used here must be

considered generally low, although they may be closer approximations

for markets with several closely spaced systems which pool their

microwave facilities.

16
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COPYRIGHT FEE SCHEDULES

In the analysis which follows we consider four alternative

fee schedules for payment by cable systems to copyright owners.

Schedule 1 is the baseline case of zero fees. Schedules 2 and

3 levy successively larger fees as the system's revenue grows.

Schedule 3 (incorporated in Bill S.644) begins at 1% of subscriber

revenues, and rises to 5% of revenues exceeding $640,000 annually;

Schedule 2 is exactly half of Schedule 3. For the fourth Schedule

we consider a flat fee of 16.5% of subscriber revenues, regardless

of the size of annual revenue. The exact details of these fees are

set forth below and in the accompanying figure 1.

Copyright Fee
Schedule No.

2 3

Annual Subscriber
Revenue

0%
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Figure I

Alternative copyright Fee Schedules
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cost nature. But, in practice, the Tjehavior of

c?ble systems is increasingly limited by local and federal reg-

ulation, and by competition among firms for franchises. Both of

these forces sharply restrict the ability of cable firms to adjust

price or output at will.

Present regulation and competition for new franchises, plus

the threat of more extensive regulatory action if firm behavior

is perceived as excessive, has kept monthly subscriber rates

virtually constant in current prices over several years. Seiden,

in 1970, found most recently franchised systems charging between

$5.00 and $7.00 per month. In their sample of Factbook systems

Comanor and Mitchell reported a mean price of $5.00 per month.

Park in 1972 has an annual average price of $63 for his sample of

A-contour cable systems. The assumption that moderate cost increases,

including copyright fees, cannot be passed on in the form of higher

prices is consistent with the recent market experience.

Assuming no price response by cable firms if a 16.5% surcharge

were imposed requires further discussion. Firms would doubtless

make strong representations to local authorities about the need for

higher prices, and bids for new franchises would quote higher

rates. But granting for the moment that regulators allowed part

or all of the surcharge to be translated into higher sxobscriber

rates, how would cable profits be affected?

19
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The answer depends primarily on how rapidly penetration would

decline as prices were raised; in technical economic terms, on the

elasticity of demand. If, for example, a 16.5% increase in price,

from $5.00 per month to $5.83, results in a 16.5% decrease in pene-

tration, say from 30% to 25% of homes passed, then the higher price

has (approximately) 4/ no effect on total subscriber revenue—it is

fully offset by reduced demand for service.

A basic result of economic theory states that consumers ' demand

for a service will be increasingly sensitive to its price as more

and closer substitutes are available for that service. Thus house-

holds in areas with a diversity of broadcast signals, with generally

clear reception and with a variety of entertainment alternatives can

be expected to decline service rapidly as prices rise. This

availability of good substitutes for CATV describes most top 100

markets. The econometric work of R.E. Park confirms this degree

of price elasticity of demand in such areas; in fact, the figures

in the example above correspond almost exactly to Park's statistical

findings . 5/ 6/

4/ Calculating the percentage changes, for convenience, in terms
of the original price and penetration, results in a slight
approximation. A more exact result is obtained using the

average of the old and new price and penetration.
5/ Park, "Prospects for Cable...", p. 140.

6/ For a discussion of the effect of demand elasticity on maximum
rates permitted by a regulatory authority, see Comaner and
Mitchell, "The Costs of Planning: The FCC and cable Television'.'

20
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How, then would cable systems' profits be affected by a 16.5%

copyright payment and a concommitant rise in subscriber rates?

Revenues would be unchanged, while operating costs would increase

sharply by the amount of the copyright payments. There would

be some small offsetting changes in other incremental costs,

resulting from the saving achieved by not serving the subscribers who

do not purchase service at the higher price. For typical systems,

there are rather small costs of installing additional drop lines,

additional maintenance and billing expenses and slightly higher

taxes and dues related to numbers of subscribers.

In consequence, the net effect of allowing higher subscriber

rates in conjunction with 16.5% copyright fee payments would be to

reduce rates of return to nearly the same levels as would be

achieved by holding subscriber rates unchanged with the same 16.5%

copyright fees. In addition, penetration would be lower, providing

a narrower base for future leased-channel services capable of

generating additional payments from cable systems to program suppliers.

We remind the reader that the discussion in the proceeding

several paragraphs assumed a degree of upward price adjustment which

has not been observed. In the remainder of this study we adhere

to a fixed monthly price of $5.00 7/ for maximum cable broadcast

service allowed by the FCC rules. 8/

An analysis of the profitability of systems under the alternative

assumption of higher rates and consequently reduced penetration

would yield approximately the same findings.

2/ Plus $1.00 for second television sets in 20% of households.

8/ One other reminder may be in order. Since we are considering all

prices and costs in 1972 terms, increases in the monthly
subscription rate at about the rate of increase of consumer

prices generally will not contradict our observation that real

subscription rates cannot be adjusted.

21
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MEASUREMENT OF CABLE SYSTEM PROFITABILITY

To sununarize the profitability of the typical cable systems

of this study we will calculate the (pre-tax) financial rate of

return on total capital invested in each system. The financial

(or internal) rate of return9/is the single comprehensive measure

of investment in a cable system. Unlike ratio measures for a

particular year (e.g. net revenues divided by total capital) it

correctly recognizes the opportunity cost of front-end financing,

i.e. that several years are required before systems achieve full

penetration, during which time invested funds are needed. Using

the financial rate of return permits us to compare the profitabil-

ity of funds invested in CATV systems with other types of invest-

ments, and thus the likelihood of cable systems being constructed.

The rate of return required to induce investment in a cable

system will depend on the proportion of total capital which can be

obtained through debt instruments and the associated borrowing

rates, and the minimum return demanded by equity investors. Be-

cause the cable industry more closely resembles a high-risk growth

industry than a public utility, at least at the present time, both

lenders and investors demand higher rates of return than for

seasoned investments.

2/ The internal rate of return is that discount rate which equates
the present value of revenues and costs over the lifetime of
the system. For further discussion, see Comanor and Mitchell,
"cable Television and the impact of Regulation," p. 184.

22
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For this study we have held both revenues and cost at 1970

price levels over the full life of the cable system. Financial

measures are consequertLy in real (constant dollar) terms. The

corresponding rate of return concept is the financial return

which would occur if prices did not rise throughout the economy;

whereas in an inflationary period, investors expect price increases

and demand higher returns in money terms to compensate them for

the otherwise reduced value of their funds when their investment

is recovered. Thus if investors expect a 4% rate of inflation

to continue indefinitely and will invest in enterprises comparable

to cable television only when they return 15% on average, the

required rate of return in constant prices would be 11%.

A detailed investment survey 10/ of the CATV industry in late

1971 reports that mature cable companies with demonstrated earnings

have found long-term credit expensive, and that institutional

investors are looking for a 15% return as a combination of interest

and equity appreciation. As a standard of minimum profitability

necessary to generate investment in new cable systems, we will use

a 10% constant-dollar financial rate of return on total capital.

This is on the low side of recent financing experience of established

CATV companies, and would therefore apply to new systems constructed

by the larger multiple system owners today. New CATV firms lacking a

track record will face higher costs of capital and will require

soraehwat higher rates of return to justify their construction.

10/ Halle & Stieglitz, Inc., "The Cable Television Industry."

23
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RESULTS—AN EXAMPLE

We are now prepared to analyze the financial results for typical

systems in the several market situations discussed earlier. For

each system, the computer simulates the complete revenue and cost

experience to be expected, using the parameters supplied by the

analyst. The detailed cost and revenue schedules have been built

into the Comanor-Mitchell computer program, modified to include

the changes in FCC rules, penetration and costs discussed earlier

and in the appendix of this study.

As an example, consider the abstract of the computer output

reproduced in Table 3 . Part A indicates that this example is

representative of a 2 5,000 subscriber system located near the middle

of a top 50 market. Density is assumed to be 200 homes per mile, and

family income $12,200. Annual subscriber rates are $62.40, correspond-

ing to $5.00 per month plus a small additional amount for second

sets. Since this is a central urban location, 20% of the cable

miles are underground, and standard local origination equipment

has been budgeted. Revenue from advertising on the cablecasting

channel has been estimated at $2.20 per subscriber annually. The

table of signals carried shows that 3 VHF networks plus one viewing-

test network are available off-the-air. In addition there is one

UHF independent and a VHF educational station. In addition to these

broadcast signals, the cable system imports two independents and

25
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one educational station. These signals are imported by microwave,

averging 3 hops of 35 miles each per channel .

Within five years the system is assumed to reach maturity, apart

from further growth due to rising incomes or enlargement of its

franchise area. Penetration is predicted to be 28.1% if the distant

signals are fully available, but 27.2% as a result of exclusivity

protection on the independent channels.

Part B summarizes the growth of penetration, subscribers,

and system revenue (including advertising) over the first 10

years.

In Part C we may assess the impact of copyright fees on pro-

fitability. For each of the four fee schedules described earlier

we report two rates of return—one assuming a 10 year average life-

time of capital, the second assuming 15 years. If fixed capital

equipment is replaced about every 15 years, this system will earn

a 10.4% real rate of return on total invested capital absent any

copyright fees. Alternatively, the statutory schedule (number 3)

reduces the rate of return to 9.3%, and the flat 16.5% fee lowers

returns sharply to 5.5%. A shorter lifetime for equipment reduces

these returns by 2.5 to 3 percentage points.

In the analysis below we report rates of returns based only

on 15-year lifetimes. Fifteen years represents a compromise be-

tween somewhat longer physical lifetimes for some parts of the cable

plant and rather shorter economic lifetimes of currently operating

systems experiencing technological obsolescence. It appears

unlikely that 20-channel systems built today will remain competitive

beyond 1985 without major rebuilding.

28
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RESULTS— IN DETAIL

The financial prospects for cable under the final FCC rules

and the impact of alternative copyright fee schedules are contained

in the seven tables which follow. While we shall briefly review

the major findings here, the reader should consult the tabulations

for particulars. Tables 4 and 5 report the expected experience in

middle markets of large and intermediate sized systems respectively.

Line 1 of Table 4 restates the example system discussed in

detail above. Lines 2 and 3 are for similarly situated communities

with somewhat different sets of local signals. Penetration ranges

from about 22-27% and rates of return from 7.5 to 10.4% when there

are no copyright fees. Despite somewhat higher penetration rates,

systems in the second 50 middle markets earn lower returns, princi-

pally because of reduced density, while in the lowest ranked mar-

kets there is great variation, with profitable, 55% penetration

systems when one network is missing from the local signals.

Intermediate-sized systems in middle markets are decidedly

below the 10% rate of return needed to attract investment funds.

Except where quite large systems of 25,000 or more subscribers

can be built, central city areas of the major markets are not bright

prospects for cable under present rules, even without copyright

payments.
30
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The prospects for large systems at the edge of major markets

(Table 6) are brighter. In the top 50 markets penetration is in the

34-38% range with rates of return 11.0-12.6%. In the second 50

markets penetration ranges up to 45% with rates of return from 9.7-

13.4%. In the smaller markets and also the fringe (outside) areas

we find more heterogeneous results, with quite profitable CATV

possibilities where fewer than three networks are available.

The corresponding intermediate-sized edge systems are again

unprofitable in all 3 network cases. This indication of the im-

portance of large systems, or economics of scale in technical

terms, is developed in more detail in Table 8, by systematically

varying the size of the most profitable system from each of the

four market types in Tables 4-7. While large systems would seem

feasible in the major metropolitan areas, as of March 1971 only

20 systems had more than 20,000 subscribers and the largest had

less than 50,000 21/. Some fraction of these economies of scale can

be achieved when a series of smaller systems are under common

ownership and thereby realize savings from efficient use of

management and technical personnel and can share local programming and

and signal importation expenses.

The results presented in tables 4-8 are based on market, economic

and construction factors which typify the most common situations

which will be encountered in middle and edge locations of each of

the four types of markets. Of course, within each category there

will be a degree of variation, clustered around the typical situa-

11/ Television Digest, CATV and Station Coverage Atlas .

33
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tions we have reported. Some communities will have higher incomes,

others will require extensive undergrounding, still others will

require high-cost local origination facilities, etc.

To measure the sensitivity of our findings for typical systems

to such variations, we have rerun all of the intermediate-sized

systems (tables 5 and 7 ) assuming that penetration is one-third

greater than would be expected on average, for each set of market

characteristics, A variety of unmeasured factors can cause actual

penetration to vary above or below the average value predicted by

the penetration equation. In increasing the average value by one-

third we have in effect selected only the 10% of the cases in which

penetration is most favorable; in other words, nine out of 10 com-

munities having the same signal lineups, income, etc. will have

lower penetration.

Turning to the results in Tables 9 and 10 we find that such

unusually high penetration is sufficient to produce at least one

profitable system in each type of market, at least if copyright

fees are absent. Thus, 7,500-10,000 subscriber systems have some

chance of earning a going rate of return in the top 100 markets

only when local circumstances produce unusually favorable penetration.

We turn finally to the financial prospects for cable when

copyright fees are required. The predominant effect of Schedule

3, the statutory fees proposed in S.644, is to reduce the financial

rate of return on total capital a full percentage point for profitable
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and near-profitable systems, and by somewhat less for systems well

below the 10% return level. Thus, in the example system (the first

line of Table 4) the rate of return falls from 10.4 to 9.3%.

A one-point change in the rate of return on total capital has a

considerably larger effect on equity holders. Suppose that one-half

to two-thirds of the cable system is financed by 8% 12/ debt instruments

Because of leverage, a 10% return on total capital will then corres-

pond to a return on equity up to 13% or 14%. In consequence, a

decline to a 9% return on total capital can reduce the return on

equity by two to three percentage points, depending on the capital

structure of the system. Changes of this magnitude are more than

sufficient to postpone or eliminate construction of cable systems

which otherwise appear marginally profitable.

The preponderance of evidence in Tables 4-10 is that large

systems at the edges of top 100 markets will earn a 10-13% rate of

return before copyright payments, large systems in middle markets are

not likely to exceed 10%, and intermediate and smaller-sized systems

will be marginally profitable only where special factors operate.

Copyright fees at the level of Schedule 3, would significantly slow

the rate of growth of cable in the major markets, particularly in

middle areas with good quality signals and in edge market communities

of intermediate size.

12/ In an inflationary period borrowing costs would be higher by
approximately the expected rate of inflation.
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copyright fee schedule number 2 is exactly one-half the rate

of schedule 3, As expected, it has approximately half the effect

of schedule 3 in reducing the rate of return for all systems.

Schedule 4 is the flat 16.5% copyright fee. Its effect on

rates of return is devesting. Of all variations studied in the top

100 markets, only a single system earns a 10% return—the 50,000

subscriber edge market 51-100 system in Table 8. Fee payments of

this magnitude would effectively halt cable growth in the large cities,
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CONCLUSION

The outlook for early development of cable television service

in the major cities is at best mixad . As compared with the rules

discussed two years ago, the final FCC rules more tightly

restrict the choice of broadcast signals a system can provide to its

subscribers .

Analysis of the important variations in potential market and

cable systems characteristics in these urban areas demonstrates that

only the largest systems, or multiply-owned systems of slightly

smaller scale, will be viable in the central city areas where off-

the-air reception quality is high, and then only under favorable

construction and penetration conditions. At the edges of these

markets returns will be sufficient to attract investment in the largest-

scale systems, but systems of 10,000-15,000 will be profitable only

under especially favorable circumstances.

In an investment environment in which the majority of urban

households can be profitably wired for cable television service

only when atypically propitious cost and demand factors occur, to require

more than quite limited copyright payments will significantly retard

or halt CATV expansion in the urban markets. The proposed statutory

fee schedule in S.644 (up to 5% of subscriber revenue) would

generally lower rates of return on total capital a full

percentage point for systems in the profitable range, and in

an important proportion of cases its leveraged effect on equity

investors would be sufficient to create unprofitable systems.
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As expected, a fee schedule of one-half that in S.644

reduces rates of return on total capital about one-half a

percentage point. Fees of this magnitude would restrict

cable construction primarily in market circumstances where

returns are already limited for other reasons. In contrast,

a flat 16.5% copyright payment would create a decidedly

unprofitable investment climate for cable television through-

out the top 100 markets, far outweighing the limited prospects

opened up by the 1972 FCC rules.
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. APPENDIX .

J

Modified Costs and Revenues

Several cost items in the Comanor-Mitchell Report
have been modified for this study, either to take account
of the FCC rules as finally adopted or as a result of the

availability of more recent information. A brief summary
of those costs which were modified for all systems inves-

tigated in this report is presented below:

1. Local Franchise Tax . 5% of gross revenues annually.

2. FCC Fee . $35 initial fee plus $0.30 per subscriber
annually.

3. Channel switchers . One switcher included in capital
equipment costs for each imported signal.

4. Pole rent . All results reported here include pole
rent of $250 per aerial mile in top 100 markets,
$175 in other markets.

5. iiOcal origination . We assume the Comanor-Mitchell
standard systems , with capital costs of $38,000 and
annual operating expenses of $4300, and for smaller
systems a minimum system , with capital costs of
$11,000 and operating expenses of $2500 per year for
live origination. All systems are assumed to provide
a time-and-weather channel .

6. Public service channels . The final FCC rules require
CATV systems to provide 3 non-broadcast channels for
non-commercial public access, educational access, and
government access respectively. The public access
channel is to be provided without charge, while the
other two channels will be free for five years. The
costs of meeting these provisions are taken to be an
additional 75% of the capital costs assumed for local
origination, plus $4875 per year for part-time tech-
nician salaries.
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7. The previously proposed 5% "public dividend" tax
for support of non-commercial broadcasting has been
eliminated.

8. Rate of subscribers growth over time . Park's recent
research on cable penetration completed after the

publication of the Comanor-Mitchell Report, indicates
a more rapid maturation of cable growth than was pre-
viously assumed. While the precise growth path has
not been definitively established, for this study we
have increased the rate of subscriber growth so that
the typical system reaches its mature size in the fifth

year. Thereafter, some additional growth occurs as real
incomes of potential subscribers are assumed to rise
at a rate of 2% per year.

As compared with Comanor-Mitchell, the effect of these
modifications is to increase the size of typical systems
in two ways:
a) study systems gain subscribers more rapidly in

early years ;

b) the size of a study system is measured in its fifth

year, rather than its size after twelve to fifteen

years .

Figure Al provides a graphical comparison of the growth
curve used for this study and the earlier Comanor-
Mitchell study.

As in the Comanor-Mitchell Report, financial (internal)
rates of return are calculated for a firm of indefinite life

by assuming that the firm reaches an equilibrium of revenues
and costs after one 15-year lifetime, or generation, of equip-
ment. Thereafter, the plant is rebuilt periodically, while
subscriber penetration is held constant at the mature level.
The rate of return is generally robust with respect to exact
assumptions about conditions in later generations. Another
solution to this terminal value problem is to assign the firm
a value at the end of its first generation, based on operating
characteristics such as revenues, subscribers, etc. For an

example of this method see L. L. Johnson, "Cable Communications
in the Dayton Miami Valley: Basic Report."

48



472

•H

•H

u

o
u
o

(1)

,QH
M
U
(Q

,Q
a
(Q

>M
O

(U



473

The Penetration Equation

Technical details of the penetration equation are
summarized below. For further discussion see R. E. Park,

"Prospects for Cable in the 100 Largest Television Markets."

log (
^^—

)
= -8.159 + 3.098 log Xxr + 0.290 log Xr,

1 - Pen " -> u

+0.212 log Xi + 0.298 log Xg - 0.540 log Xp

-1.473 log P + 1.398 log Y + 0.523 log C

where

1 + W.
X- = ^
"

1 + 0.731U ^(i-d^-^) 1/^-^ +2:;(l-dl-6)l/1.6
Ui Vi

i = N = network
D = duplicating network
I = independent
E = educational
F = foreign

W- = number of cable signals of type i

U^ = number of B-contour off-air OHF signals of type i

Vi = number of B-contour off-air VHF signals of type i

Pen= penetration = subscribers/households passed by cable

P = annual price

Y = median family income

C = color set penetration

u = UHF set penetration
50



474

In order to use Park's estimated equation to predict
penetration for the typical systems investigated in this

report, representative values must be assigned to the
variables of the equation. The following values are employed
in all of the simulations:

P = $62.40, corresponding to the $5 per month plus $1

per month for 20% of subscribers as a charge for

second set.

C = 50%. The effect of varying color set penetration
is not estimated with sufficient precision to incor-

porate variations in color set ownership across dif-
ferent types of markets .

u = 80% if local network UHF signals
90% if 1 local network UHF signal
95% if 2 local network UHF signals
99% if 3 local network UHF signals

F = 0. Foreign stations are not included among the

signals carried by study systems.

In simulating cable systems for this study, we consider

systems located in the central area of a television market,
where off-the-air signal quality is generally high, and out-

lying areas of the same market, where quality is diminished.
In ths penetration equation the distance variable d is a measure
of the reduction in quality. A d value of corresponds to a

viewer in the center of the market, while a value of 1 rep-
resents a viewer at the B-contour of the off-the-air signal.

For the systems in this study we have used the following
values:

In middle markets ;

d = for local stations
d = 1 for viewing-test stations

In edge markets ;

d = 0.5 for local stations
d = 0.75 for viewing-test stations
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Tables 9 and 10, "Ten Percent Most Favorable Penetration
conditions," are calculated using 133% of the penetration
implied by Park's equation above. This corresponds approxi-
mately to the penetration value at the upper 10% confidence
limit.
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Statement of George J. Barco, General Counsel. Pennsylvania Cable
Television Association

Mr. Chairman, Members of the Subcommittee, I am George J. Barco. For
the past 17 years, I have served as General Counsel of Pennsylvania Cable

Television Association. Pennsylvania is the state in which the cable tele-

vision industry started, and there are some 300 CATV systems operating
in over 1,100 communities—more than in any other state in the nation—
serving over 2,000.000 television viewers. It has been my privilege to serve as

National Chairman (then known as President) of National Cable Television

Association, and I was a member of its Board of Directors for 15 years. For
the past year, I have served as member of the NCTA Coypright Committee. Also,
for the past 20 years, I have been, and still am, a part owner and the president
of several cable television companies.
By way of further introduction, I believe I should state a disclaimer, for the

benefit of NCTA, and for the information of the Committee, that while I have
been an active participant in the affairs of NCTA over the years, the views I am
about to express on the copyright issue are my own, and in many respects do
not correspond with the oflBcially adopted views of NCTA as an organization.
At the same time, let me state that I believe my views reflect those of many,
many cable operators all over the country. There is no single matter which has
concerned the CATV industry for the past 7 to 8 years more than copyright.
Over this period, I have talked on a person-to-person basis with literally hun-
dreds of cable operators and virtually every industry leader on the subject.

Let me state finally by way of introduction that I view my task today as awe-
some and the situation for the cable industry as critical, if not desperate. In the

circumstances, I can only state the situation as I see it fully and frankly to the

Committee, without regard to certain existing predelictions, interests and ob-

jectives among the forces interacting on the copyright issue, within and without
NCTA. I am very appreciative for this opportunity of doing so.

In October, 1968, the Board of Directors of the Pennsylvania Association, fol-

lowing a careful consideration of the copyright issue, adopted what has been
termed as the "Pennsylvania Position" on copyright. Its underlying principle is

simply that television signals received "off-the-air" should not be subject to the

payment of copyright fees so long as similar payments do not apply to reception
by conventional antennas. The Position recognizes that copyright fees should
be payable for copyrighted programs received by microwaving or similar long
distance transportation, and that such microwaving should be subject to regula-
tion in view of its impact on television broadcasting, copyright property rights,
and the interrelated market patterns of both.^

While recognizing the legitimate interests of many who are intei'ested in pro-
viding direct television program services, and a variety of other communication
services in the metropolitan area by cable, the Pennsylvania Position urges that
the television reception function for "off-the-air" signals by CATV should not l)e

colored by the possible future developments of cable television, nor should the
inherent rights in such reception be traded as a part of any compromise between
the conflicting interests concerned in large city cable television development.
The Pennsylvania Position has received wide support in the industry through-

out the nation for it was grounded on the basic concept and fact of CATV per-
forming the community antenna reception function for signals received "off-the-

air". Further, it seemed incomprehensible that liability to copyright fees should

depend on the accident of topography—or in the real life situation of the tele-

vision viewer—whether he was living in the high area where a conventional
antenna did the joh, or whether he lived behind the hills or along the river
where community antenna service was required or desirable to provide satisfac-

tory television reception. How could there be any justification for requiring the
subscribers to make an additional payment to the copyright owner who had
already received payment in his contractual arrangements for the broadcasting,
paid ultimately by the television \iewers—including CATV subscribers—in the

adverti-sing costs of purchased products? Besides, imtil recently the copyright
owners made repeated public assurances that they were not interested in i)ay-
ments related to such television reception services, but were interested in only the

large city markets where distant signals were to be imported.

1 Under the Pennsylvania Position, no copyright fees should be payable on reception
provided of three stations, with the three major networks, and one independent station,
whether the sijrnal is received "off the nir" or by microwave, in the interest of all mem-
bers of the public receiving minimum television service.

I
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And most important of all. the Supreme Court of the United States in the
United Artists case made a determination, in June, 1968, recognizing and estab-

lishing in legal terms the concept always understood by cable men in practical
terms by the very nature of their operations.

Yet, in the intervening years from 1968, the membership of National Cable
Television Association was sharply divided on the copyright issue. One segment
considered any payment of copyright fees for signals received "off-the-air" an
infringement of very basic rights, for the reasons just mentioned. The other .seg-

ment viewed payment of copyright "across the board"' as the only realistic means
for securing importation of distant signals thought to be necessary for the eco-

nomic viability of cable television for the large cities if and when such system
construction occurs.
To fully understand the circumstances of this division, it must be understood

that the membership of NCTA is not a homogeneous group ; and that while all

members of NCTA are in the cable industry, a substantial nmnber of them—and
particularly some large multiple system owners—also have other interests which
are at variance with CATV interests as such, as, for example, television broad-

casting and copyright interests. It is not surprising that the persuasions of the

copyright payment segment within NCTA have been weighted and influenced by
these intere.sts and still are today.
As is well known, the event of decision came in November, 1971, in the context

of the Office of Telecommunications Policy Compromise, which was approved by
the NCTA Board of Directors becau.se it appeared to represent the only available
basis upon which there was any possibility for removing the Federal Communi-
cations Commission freeze on cable television development, particularly in the

large markets.
Whatever differences there may have been within NCTA over philosophy as

related to the regulatory scheme and the payment for copyright, I can state I

believe that every possible effort was made by the NCTA Copyright Committee,
and others of the CATV industry concerned with the implementation of this deci-

sion, to accommodate to the situation. I can state from my owni personal knowl-
edge that the attitude, demands and conduct of those representing the movie
copyright owners during the sessions which I attended were such that all efforts
to deal with them were vigorous exercises in futility.
The representatives of these copyright owners were completely uninformed as

to the nature of CATV operations, their financial aspects and the .specific cur-
rent problems facing the industry ; and they were evidently determined to
maintain their ignorance on the.se matters. Furthermore, they displayed a
callous disregard of the consequences of their exorbitant and totally unrealistic
demands. Thus, when they were informed that our industry simply could not
pay the demanded 16% fees for movies alone, added to fees proposed for music
and other copyright of over 12%, the response was a blatant "pass it on to the
.subscribers and tell them it is a cost of doing business."
When we attempted to cite the absolute and practical limitations to service

charge increases, by way of clearances through the municipalities on whose
franchises the operation must depend, and by way of the business fact that
subscribers either could not—or would not—make such payments, the blunt
rejoinder was "just pass it on to the subscribers anyway."

I must observe that the FCC, in insisting on copyright payment as one of the
conditions to the easing of restrictions on CATV growth, placed a perhaps
unforeseen, but nonetheless, tremendous pressure on the CATV representatives
in the bargaining process. The copyright owners were under no concomitant
burden, and. in fact, they maximized their advantage by insisting, in effect, that
this condition amounted to a requirement that CATV settle on the terms of the
copyright owners. In the end, it was painfully clear to even the most optimistic
and the most tolerant of those representing NCTA that fair, realistic and re-

sponsible dealing with the copyright owners had been and is an utter impos-
sibility.

Gentlemen, I put aside completely my firm conAiction that copyright payment
for the reception of television signals received "off-the-air" is wrong in principle
and discriminatory in effect. I address myself now to the consequences of the
imposition of copyright payments which this industry simply cannot afford to

pay on its growth, development, and, yes, its survival. Let me capsulize the dif-

ficulties of cable television operations today.
Of course, like all other business, ve are plagued with increased costs in-

cident to the inflationary period in which we are living. Substantial basic costs
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like pole attachment fees currently are being increased from 40% to 70%
across the nation. FGC technical standards will require great expenditures in

system rebuilding in the next several years with correspondingly increased

operating costs. Compulsory cablecasting is still a requirement for systems over

3,500 and operating costs for even a modest operation run into tens of thou-
sands of dollars annually.
As against this spiraling of costs, there is a definite and absolute limit in the

possibilities for service charge increases, either because approval cannot be
secured from the municipality or other franchising authority, or because the
market conditions will not support the increases, or for both reasons. At the
same time, there are converging interests by state and local governmental units

seeking control, restraints and services—sometimes duplicative, sometimes incon-
sistent—all exacting upon the total resources of the cable industry.
Added to these problems of existing systems, new systems have the added

burdens of the staggering costs and special difficulties of system construction
and operation in the large and metropolitan city areas, and the feasibility and
acceptance of CATV service in such areas are yet to be established. The expe-
riences to date in the New York City and Akron, Ohio, systems are instructive on
the vicissitudes and hazards of such ventures.
The Committee is being furnished with specific data on the overall financial

capacity of the industry. It is my sincere and firm opinion that even without copy-
right payment, the industry is entering into a tight squeeze situation in which
it will have real difficulties to "hold its own," let alone to develop and grow.
Against these present day industry conditions, it is left for this Commission to

deal with copyright in terms of the consequences, something the copyright owners
refuse to do.

/ respectfully suhmit that a proper concern for the interests of the suhscriber
as a consumer demand that no copyright payment should he imposed which can-
not he absorbed by the industry, without passing the copyright charges to the

charges to the subscriber.
Aside from the fact that for reasons indicated it may not be possible for these

charges to be passed on, it is unthinkable that the copyright owners should, in

effect, come into the very homes of the subscribers to secure additional payment
just because reception is being provided through a wired system. Furthermore,
the disturbing fact is that in all of the deliberations within NCTA, in all of the

negotiations with the copyright owners, in all of the hearings and discussions
with the FCC, the subscriber has never been independently represented ; and he
has never had an opportunity to be heard. I am confident that this Committee
will act with due i-egard to the subscriber's interest, in keeping with the enlight-
ened present-day concerns for the consumer who in the end supports the entire

enterprise.
Further, I respectfully submit that a proper concern for the future growth

and development of cable television and the services it can provide to the public,
demands that any copyright payment should be such that payment does not

restrain, impede or burdoi the industry's groirth and development.
Nothing could more surely restrain cable's growth than the prospect to inves-

tors that the possibilities for recovery of capital and a reasonable profit incident
to the risks would always be subject to the vagaries and inordinate demand of

the copyright owners, who are, of course, not subject to any direct governmental
regulation.
And this industry nnist have the resources to do the research, the experimenta-

tion and development which are necessary to transform the great expectations
for it into realization. I am pleased to report that up to this time there has been

positive progress toward that realization.

Let me cite two examples. In Pennsylvania alone, following substantial expendi-
tures in time, money and effort for development and experimentation—which time

today does not permit me to detail—there are now some 53 systems conducting
regular cablecasting operations with a system for interchange of tapes by
bicycling. In this project, state government reports and political campaigning for

United States senatorial, gubernatorial and other statewide offices have been

provided for over one-half million homes. Arrangements have just been completed
for the production of a regular report program for the United States senators

and representatives at Washington on the three-fourths inch format which will be

available for timely distribution throughout the systems.
The other example is a further development from this bicycling effort and is

in the serious planning stage. The project will take advantage of our beautiful



489

Pennsylvania hills where it all started by using them as a resource for sites to

provide a statewide microwave network which would link all of the cahle tele-

vision systems (and school district educational centers where there are no CATV
systems) for three channels of educational programming for all of the people
in Pennsylvania under the direction of the Department of Public Education. The
prospect is an exciting and attainable one, but we know that the cable participants
as a group will have to provide a substantial portion of the capital costs for the
execution of the project.
With particular relation to the CATV copyright legislation presently under

consideration, I am most appreciative of the efforts and concerns of which it is a
product. At the same time, I believe in view of the changing circumstances since
the legislation was first proposed, it would not be inappropriate for me to express
to the Committee certain basic matters which I believe should receive further
specific consideration.

(1) The compulsory license should extend to reception service of all signals
received "off-the-air".

In addition to the basic facts and principles which support this treatment,
noted earlier, it should be observed that the copyright owners utilize the great
public resource of the radio and television spectrum without charge. If the copy-
right owners choose to make use of the tremendous capability of this resource
for mass dissemination of their products, with corresponding increased coverage
and return, it is wholly unreasonable and unjustifiable for them to insist on all
the benefits of broadcasting and yet maintain the same control as if they had pro-
vided their ouai contained arena or exhibition hall.

(2) The copyright fee for reception service of signals received "off the air"
should be maximum of 1% to 2% and should be fixed statutorily.
For reasons indicated, there is really no justification for any copyright payment

for signals received "off-the-air," and this payment should ])e kept at a minimum
in view of the financial circumstances of the industry and the plain fact that to
the extent of any such payment, there must be a corresponding reduction in the
capability of the industry for research, development and growth. At all events,
this rate of payment should be fixed by statute, so that at least with regard to
this basic television reception service, the industry may have financial stability
for the long growth requirements ahead.

(3) The copyright fee for reception service provided of distant signals trans-
ported by microwave should be established initially at one-tenth of 1% per
channel, this fee being suliject to adjustment after an initial three year period
by a negotiation procedure between the parties, or in the event of disagreement,
by arbitration.

(4) In our view, arbitration is a wholly inappropriate and unsatisfactory pro-
cedure for establishing copyright fees for basic television reception service of
signals received "off-the-air."

For such a determination, arbitration is an inexact and uncertain process with
no established guidelines or criterion upon which a sound decision can be made.
The continued survival and well-being of the industry should not be left to the
chance and power plays which are the only certain operating factors in the
process under the circumstances. The public interest in the premises, and particu-
larly in the growth of cable television, demands a degree of direct accountability
in the legislative process which establishes the copyright in the first place, par-
ticularly since copyright owners have no commitment to the industry or its future.
On the other hand, providing reception of distant signals transported by micro-

wave or otherwise, being a matter of choice and a calculated risk for the CATV
companies that choose to do so, is properly subject to a bargaining process or
for the ultimate arbitration arrangement. The market considerations for both
the copyright owners and the CATV industry in these "extra services" should
make the industry negotiations a more balanced and effective process.

(5) There should be no exemption of copyright fees for any system on the basis
of size.

I know of no justification either in terms of costs or otherwise for different
treatment between systems based on size or among subscribers based on the size
of the system from which they are served. Any exemption, instead of being based
on size, should be l)ased upon an exemption for all systems in terms of gross re-
ceipts, as, for example, an exemption for the first $200,000.00 of gross receipts
from an integrated system operation, or some other appropriate operational unit.
Further, gross receipts should be very .specifically and clearly defined to include
only receipts for reception service provided of broadcasted signals and should not
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include receipts attributed to local origination, direct program services, auxiliary

services, and the like.

(6) There should be no exemption of copyright fees for any system based on
the ownership and operating entity being a governmental body or non-profit

organization, or because the system is a part of a hotel, motel, apartment or like

operation.
(7) An exemption or credit should be provided by way of an incentive to

the development of cablecasting and local program originations.
One possibility is an exemption from gross receipts in the maximum amount

of $50,000.00 for direct personnel and material costs incurred in such program
productions. Another is a credit against the copyx'ight fees based on a percentage
of direct personnel and material costs incurred in such program productions.

Senator McClellan, and Members of this Committee : Everyone believes that
the cable industry has a great potential for many new services for the people of

our nation. No one is more certain of this than those of us who have nurtured
the industry to its present status.

To fulfill the many promises of cable, we of the cable industry are willing to

make a fair and reasonable accommodation on copyright for even oif-the-air

reception ! In my opinion, the copyright owners have been, and apparently still

are, unable to be properly concerned with the financial problems of our industry ;

we, therefore, earnestly request that your committee carefully study all of the
relevant circumstances, in order that your final determination will make it pos-
sible for our industry to have the financial stability to properly develop our
capabilities for service for the people of our country.

[Afternoon session, 2:05 o'clock, Wednesday, August 1, 1973.]
Senator McClellax. The committee will come to order.

Counsel, you may call the first witness for the afternoon session.

Mr. Brennan. ]\Ir. Chairman, the first issue for the afternoon
session is the proposed religious broadcasting exemption, which ap-

pears in section 112(c) of the bill. To facilitate the reading of the

record, I request that the text of 112(c) be printed at this point in

the record.

Senator McClellan. Very well.

That may be done.

[The material referred to follows :]

S. 1361

*

§112. Limitations on exclusive rights: Ephemeral recordings

^ ^ ^

(c) IS'otwithstanding the provisions of section 106, it is not an in-

fringement of copyright for a governmental body or other nonprofit

organization to make for distribution no more than one copy or phono-
record for each transmitting organization specified in clause (2) of

this subsection of a particular transmission program embodying a

performance of a nondramatic musical work of a religious nature, or

of a sound recording, if—
(1) there is no direct or indirect charge for making or dis-

tributing any such copies or phonorecords ;
and

(2) none of such copies or phonorecords is used for any per-
formance other than a single transmission to the public by a trans-

mitting organization entitled to transmit to the public a perform-
ance of the work under a license or transfer of the copyright;
and

(3) except for one copy or phonorecord that may be preserved
exclusively for archival purposes, the copies or phonorecords are
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all destroyed within one year from the date the transmission pro-

gram was first transmitted to the public.

^ H- ^

Mr, Brennan, To testify in opposition to this provision, we have
the counsel of SESAC, Mr. Albert F. Ciancimino.

STATEMENT OF ALBERT F. CIANCIMINO, COUNSEL, SESAC, INC.

Mr. CiAKCiMixo. Thank you. ^Nlr. Brennan.
Mr. Chairman, in the relatively short time allotted, I shall try to

summarize the reasons supporting our position that section 112(c) of

S. 1361 should be totally deleted.

With regard to the legislative history of 112(c). it first appears
on the scene as late as February 8, 1971. with the introduction of S, 644

by the chairman of this subcommittee. It was not included in any
prior legislation nor was it the subject of any study by the Copyright
Office nor any other governmental or nongovernmental body, nor to

my knowledge was such a provision ever contemplated by any legis-
lative or administrative body until shortly before February 8, 1971,

Just about every significant section of S. 1361 has been the subject
of intense study and analysis; not so with 112(c). Lo and behold, in

1971 without any prior notice or knowledge on the part of those repre-
senting the interests of copyright proprietors of music, it sprang into

existence and became part of the copyright revision bill.

Prior to today, there has never been any testimony at any prior
hearings concerning the merits or pitfalls of this subsection, t there-
fore urge this subcommittee to weigh carefully the following reasons

why 112 (c) should not be enacted into laAv.

Section 112(c) would exempt from infringement the making by a

nonprofit organization of no more than one copy or phonorecord of
broadcast programs containing nondramatic musical works of a reli-

gious nature for use in a single broadcast by a licensed broadcaster. In
short, it places a limitation upon the copyright proprietor's right to

mechanically reproduce the work, which to my knowledge, does not

appear in prior case law or statute. There is no precedent for limiting
the creator's rights in the area of mechanical reproduction of his work
just because of the type of work he creates.

The current copyright law in section 1 (e) clearly grants to the copy-
right proprietor the exclusive right to make "any form of record in

which the thought of an author may be recorded and from which it

may be read or reproduced."
Several things are immediately clear from this language. Fii-st, there

was no intention on the part of Congress at the time section 1(e) was
enacted to in any way limit the copj-right proprietor's right in the
form of recording because of the type of work which the copyright
proprietor creates, for example, a i-eligious work.

Second, there was no intention on the ]:)art of Congress to limit the
author's right to certain kinds of recording, since the statute states

"any form of recording" and tliese are not words of limitation but
rather words of all inclusiveness. It would clearly refer to not only
phonorecord, but also any type of magnetic tape or other reproduction
of the musical composition.

20-344 O - 73 - 32
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To the extent therefore that the National Religious Broadcasters
Association has circulated a nonlegal position which states in part
that "The Copyright Law of 1909 on which SESAC's claims are

based, does not refer at all to magnetic tapes since these did not come
into existence until much later," we submit that such a nonlegal posi-
tion is both misleading and inaccurate.

Proponents of 112(c) have also asserted that they are paying twice

for the same copyrighted music. We heard about the two tickets to

the one performance this morning. They claim this since the copy-
right proprietor receives performance fees as well as mechanical re-

production fees.

It is clearly stated in copyright law that the right to mechanically
reproduce is a distinctly separate right from the other rights granted
copyright owners. The issuance of a performance right license does not

therefore, in and of itself, grant to the licensee the right to mechan-

ically reproduce. Conversely, a license to mechanically reproduce does

not carry with it the right to perform the work.

Now, Mr. Chairman, I have submitted citations in my prepared
statement to support those statements.

Senator MoClellan". Very well.

Mr. CiANCiMiNO. Further, the mechanical reproduction license is

issued to and the fee paid by the program producer. The performance
of the program comes within the scope of the broadcaster's perform-
ance license agreement and is paid for by the broadcasters—so that

you have two completely independent rights being paid for by two

completely independent people : one for the right for mechanical re-

production and the other for the right to perform.
It is therefore somewhat misleading for the proponents of 112(c)

to allege that they are paying twice for the same music.

With regard to the structure of 112(c) itself, we submit that it is

unclear, ambiguous, and will, if enacted, be the cause of extended

litigation. Section 112(c) exempts a work of a religious nature. The
term "work of a religious nature" is of extraordinary breadth. There
is no definition in the statute of such a term and indeed it may very
well be impossible to come up with a meaningful definition.

Must a song refer to God or a supernatural being to be of a re-

ligious nature? Can a composition extolling the virtues of nature be

considered a religious composition ? A theme which simply fosters the

concept of clean living and moral value, can this be a work of a

religious nature?
It would seem that whether a musical work is of a religious nature

in many instances will be, not in the eyes of the beholder, but most

certainly, in the ears of the listener.

Further, subsection (c) refers to a "musical work of a religious
nature or of a sound recording." It would therefore appear to apply
to any sound recording which meets the subsequent conditions of the

section regardless of whether or not the musical work is of a religious
nature. Again, the lack of prior study and analysis is evident.

I am rather certain that this subcommittee does not intend to apply

112(c) to all musical compositions regardless of nature. This I have

gathered from the announcement of the copyright office and intro-

ductory remarks of the chairman when S. 644 was introduced in 1971,

and which referred to works of a religious nature.
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Finally, there is no definition of the term "transmitting organiza-
tion." There are definitions of "transmission j^rogram" and "transmit"
but not for a "transmitting organization." Query: does it include a

satellite? Is it limited only to radio and television stations? These
are all questions that are left open.
These are the criticisms of the structure of 112(c), which I hope

will become immaterial when this subcommittee has fully evaluated the
issues involved and has deleted the section in its entirety. There is

absolutely no justification for this section 112(c) exemption from

copyright infringement which in eifect treats the creator of religious
works as a second-class citizen.

One who creates a religious copyright and desires to live from the

profits gained therefrom has the same exjDenses as one who creates a

nonreligious copyright. He must pay the same amount for a loaf of
bread or a bottle of milk.

Why then the distinction in allowing the author of a nonreligious
work a broader earning base than the creator of a religious copyright?
Why allow a program producer to distribute 4,000 copies of taped
programs to broadcasters throughout the country, that is one to each

broadcaster, without payment being made to those creators whose

religious music is being used ?

With Public Law 92-140, this Congress in 1971 has expanded the

area of copyright protection, as it relates to the right to reproduce
sound recordings, when it passed what is commonly referred to as the

antipiracy legislation. The protection accrues to the benefit of the

company that owns the physical sound recording itself and guards
against its unauthorized duplication. It covers all sound recordings,
not just sound recordings of works of a nonreligious nature.

It does seem somewhat incongruous and unjust to ext-end such a

right to a person other than the author in sound recordings of a reli-

gious nature while at the same time enacting 112(c) which would limit

the author's right to mechanically reproduce the work if it be of a

religious nature.

We agree with the antipiracy legislation. In fact, as chairman of

committee 301 of the American Bar Association, I had the pleasure
of sponsoring a resolution which was ultimately passed by the Amer-
ican Bar Association in favor of such an extension of copyright.

I can only hope that this subcommittee will recognize the contradic-

tion and inconsistency of 112(c) which would limit, dilute, and erode
the copyright proprietor's rights. Again, why should the author of a

religious work be treated as a second-class citizen?

As a member of committee 304 of the ABA, I would like to advise

the subcommittee that committee 304 has passed the following resolu-

tion which it will submit to the American Bar Association at its an-

nual meeting in Washington next week :

Resolved, That the section of Patent, Trademark and Copyright Law opposes in

principle any statutory limitation which would exempt from infringement the

making by a non-profit organization of recordings of broadcast programs con-

taining non-dramatic musical works of a religious nature for use in a single
broadcast by a licensed broadcaster.

Senator McClellan. Your time has expired, but you may continue
for a couple of minutes.
Mr. CiANciMiNO. Thank you, Mr. Chairman.
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Specifically, the section of patent, trademark, and copyright law

opposes in its entirety section 112(c) of S. 1361.

I am pleased to report that on July 17, 1973, in Chicago, the above
resolution was approved by the council of the patent, trademark, and

copyright law section subject to ratification by the section at the
annual meeting. Once approved by council, it is fair to say that it is

virtually assured of passage as an ABA resolution next week.
Mr. Chairman, I would like to submit as part of my written state-

ment letters from 23 outstanding publishers of gospel and sacred music

asking this subcommittee to delete section 112(c). I would also like

to take a few moments at this time to read the following brief letters,
some in part endorsing our position.

Senator McClellan. Would you not like to have those letters printed
in the record, or excerpts ?

Mr. CiANCiMiNO. Yes, Mr. Chairman. I would, however, like to read
brief excerpts from them at this time.

"From the Harry Fox Agency, we agree with the positions of SESAC that
inclusion of Section 112(c) of S. 1361 would be detrimental and contrary to the

legitimate interests of publishere and others," Albert Burman.

From the National Music Publishers Association, and again, these

are publishers that go far beyond the scope of religious music, Mr.
Chairman.

"The National Music Publishers Association agrees with the position taken by
SECAC concerning Section 112(c) of S. 1361." Leonard Feist.

From the Music Publishers Association :

At a board meeting of this association on April, the following resolution was
passed unanimously.
"Resolved that MPA supports the SESAC in its efforts to eliminate the proposed

exemption for the making of copies of tapes of religious broadcasters."

From the Church Music Publishers Association :

This letter is to certify that the Church Music Publishers Association proudly
endorses the position of Mr. Albert F. Ciancimino on the total deletion of Section

112(c) of the bill, S. 1361.

From BMI :

Although the supporters of proposed Section 112(c) are undoubtedly well in-

tentioned, it is relatively apparent that they have not studied the existing copy-
right law, its history or the proposed revision in its entirety. Clearly, there is no
justification for the imposition of those limitations contained in Section 112(c)—
Edward Cramer.

FromASCAP:
I have been authorized by the American Society of Composers, Authors, and

Publishers on behalf of its members, who advise you that they join the writers
and publishers of religious works that you represent in opposing enactment of

Section 112(c) of S. 1361.—Herman Finkelstein.

From the American Guild of Authors and Composers :

Together with the members of the music industry, we have sought to have
enacted a revision of the existing copyright act, which would expand the benefits

of copyright act, which would expand the benefits of copyright protection to our

3,000 members. It is for this reason that we wish to record our opposition to

Section 112(c) of S. 1361, and to associate ourselves with the remarks of Mr.
Albert F. Ciancimino—by Mr. Ervin Drake.

Senator McClellan. Can you place the rest of it in the record?

Mr. Ciancimino. There's one more, Mr. Chairman.
Senator McClellan. All right.
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Mr. CiANCiMiNO. From the International Gospel Publishers
Association :

As attorney for the International Gospel Publishers Association, I wish to

go on record on behalf of the association as being emphatically opposed to any
copyriglit provision granting religious broadcasters any exemptions for the

paying of performance or mechanical rights pursuant to the Copyright Act of
the United States.

Specifically, we are opposed to the proposed copyright amendments contained
in Senate bill 644, and 112(c)—Mr. David Ludwig.

In conclusion, Mr. Chairman, I ask this subcommittee to consider
and weigh the practical necessities for such an exemption against the

far-reaching and negative effects w^hich it will have, not only on
trade industry practice as it currently exists, but on the unwarranted
dilution of the rights originally granted to the copyright proprietor
by Congress in 1909.

Only by allowing the copyright proprietor of religious works

equal rights and an equal opportunity to earn a living, will we con-
tinue to enjoy the kind of music which has contributed to and hope-
fully will continue to contribute to the moral fiber of our great
country.
Thank you, Mr. Chairman.
Senator McClellan. I just "svant to ask you one question. I want to

see if I can focus very sharply upon the issue here by this illustration.

Reverend Billy Graham, an internationally known minister, holds

many meetings w^here his sermon, in fact, the whole service is re-

corded. In such a service, no doubt they do sing hymns, that are copy-
righted, play music that is copyrighted ;

is that correct ?

Mr. CiANCiMiNO. Yes, they do.

Senator McClellan. Xow, what you are objecting to is or what
you are insisting upon is that if a recording is made at the time of the

original program and that recording is sent to another station later

to be replayed and rebroadcast, then if I understand you, you say that
the composer, or proprietor of a song that may have been sung in that

service is entitled to a copyright fee.

Mr. CiANciMiNO. That is correct, Mr. Chairman. In fact what hap-
pens is Mr. Graham will syndicate programs in which he is using
copyrighted music to many stations.

Senator McClellan. Now, does he pay a copyright fee on it orig-

inally when they are singing it ? He is holding a service here and they
sing "Rock of Ages" or something, which is copyrighted, at that time is

a copyright fee earned, or is it payable?
Mr. CiANCiMiNO. Here, Mr. Chairman, we are speaking of a per-

formance fee for the initial performance of the work.
Senator McClbllax. I'hat's right. Initially, in the service, they

sing a song that has been sold and is copyrighted ?

Now, no copyright fee attachments are legally levied against that if

he sings from a book that is copyrighted ?

Mr. Ciaxcimino. In the performance there, Mr. Chairman, there is a

for-profit limitation
;
in other words, a public performance has to be

for profit, as specified in the copyright law.
Senator McClellan. They take up a collection sometime.
Mr. CiANCiMiNo. That is very true, and they charge admission many

times. It depends on the preacher involved. Whether or not it is for

profit, of course, is many times questionable. And it is our position as a
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performing rights organization that if they are paying for their musi-
cal accompaniment and for the stadium and for whatever other mate-
rial they need to put on that performance; then it is a performance
for profit.

Senator McClellan. Now, let me see if I can get this so I can under-
stand this, at least. Billy Graham comes to Washington, D.C., goes out
here in the stadium and puts on a series of meetings, at which they
sing religious hymns, hymns that are copyrighted. It is performed
and it is all recorded.

Now, does he have to pay any copyright fee ? Does any fee attach ?

Mr. CiANCiMiNO. We would contend that a fee would attach in that

situation.

Senator McClellan. If it does attach; then you also contend that

if a recording of that is subsequently sent to a broadcasting station and
it uses it, that a further fee would attach.

Mr. CiANCiMiNO. That would be a mechanical reproduction fee.

Senator McClellan. That would be a mechanical reproduction fee ?

Mr. CiANCiMiNO. That's right.
Senator McClellan. Now, if a cable system picks it up somewhere,

would it be entitled to another copyright fee for that ?

Mr. CiANCiMiNO. Let me use the example
Senator McClellan. I am asking. You are contending this.

Now, I want to know what this all means. Do you contend then that

the cable system would also have to pay another copyright fee ?

Mr. Cl\ncimino. That would be true, and if a broadcaster picked
it up and broadcast it, they would also pay a performance fee

; anyone
who performs the work for profit, whether it be the original singer
or whether it be the broadcaster or the cable operator.

Senator McClellan. But, first, as I understand you, Billy Graham,
or whoever gave the performance when they sang this song that is

copyrighted ; first, he would owe a copyright fee to the author of that

music.

Is that right?
Mr. CiANCiMiNO. Yes. Mr. Chairman, in order to be clear on the

matter, whether or not be himself would pay the fee, that would not

necessarily be so. Many times the stadium within which
Senator McClellan. Would it be so, or would it not ?

Mr. CiANCiMiNO. It would not be so.

Senator McClellan. Why ?

Mr. CiANCiMiNO. The stadium in which he is performing would

carry with it a blanket performance license to perform any works
that he would present within its confines.

Senator McClellan. Suppose they're holding it out in the cow
pasture ?

Mr. CiANCiMiNO. Then he would pay a fee.

Senator McClellan. Then he would owe a fee. If they held it in a

church, then he would owe a fee.

Mr. CiANCiMiNO. If it were for profit, yes.
Senator McClellan. Unless the church secured a blanket license

depending on the songs that were sung, would he owe a fee?

Mr. CiANCiMiNO. It would be a question of whether or not it would
be for profit, if it were done in a church.

Senator McClellan. So that could be three copyright fees; first,

the original service; second, the broadcaster of it again, or the re-
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broadcast of it again by some other station
;
and third, by the cable

system that picked it up and distributed it to a community.
Mr. CiANCiMiNO. That is correct, and it is not at all unusual, nor

is it terribly surprising. This happens quite often in today's music
world.
Take for example, your football games, which have half time

entertaimiient. The band performing that music secures a license or
the stadium in which it is played has a license. If it is picked up by
a network and broadcast over the facilities of the airways, then that

network or the station receiving it has to have a license.

Senator McClellan. I am not arguing. I am just trying for the

moment to get the facts.

Mr. CiANCiMiNO. Yes.

Senator McClellan. Are you now undertaking to collect such fees ?

Mr. CiANCiMiNO. Yes, we are.

Senator McClellan. Have you met with any success?

Mr. Cl\ncimino. I am directing my remarks, Mr. Chairman, spe-

cifically to the 112(c) issue, which is the right to mechanically repro-
duce. And we have licensed many of the program producers of re-

ligious programs.
Senator McClellan. I am just trying to find out if the exemption

provided for or proposed rather in this bill if it pretty much ratifies a

practice that has been followed or if we are changing what has been
the practice heretofore by this proposed legislation.
Mr. Ciancimino. I would submit, Mr. Chairman, that it would be

a radical change. It would be an erosion of a right that has existed

since 1909.

And secondly, it would affect an actual trade practice where -we do
license the program producers of religious programs that syndicate
these programs, and in many instances to 200 and 300 stations. So that

there would be an actual impact on the trade industry practice today,
and it would deny to the creator of religious copyrights a source of

income, which does exist today.
Senator McClellan. Well, I think I have seen instances—I am

sure I have—where I saw Billy Graham live, his service live, and
thereafter, I have seen rebroadcasts at other times. I have seen rebroad-
casts of services in which, as we say, religious hymns were sung. And
I am sure they were copyrighted.
Now, have you been able to collect anything on those rebroadcasts

so far ?

Mr. Ciancimino. From the station, Mr. Chairman?
Senator McClellan. Yes.

Mr. Ciancimino. Yes. The station is covered, again, by a blanket

performance license. And there is case law that has held that a pro-

gram, a sustaining program whether it be of a religious nature or of

a civic nature, does contribute overall to the commercial quality of

the station; and therefore, any sustaining program of that type, a

religious program, would be considered
Senatoi ]McClellan. Well, you are losing money now. And where

would be the change if you are now collecting from them ?

Mr. Ciancimino. I think, Mr. Chairman, there may be some confu-
sion between the performing rights and the mechanical reproduction
rights, or the right to record. The performing right area would remain
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unaffected. The broadcasters would still be responsible for the per-
formance of these programs. The arenas would still be responsible for
the performance of this kind of music.
The changes would be in the right to mechanically reproduce the

work by program producers, somebody who puts together a program
of a religious nature or of a nonreligious nature, but uses religious
music in that program. As of now, they must pay a mechanical re-

production fee. 112(c) would say no, there would be an exemption,
and that producers can make 4,000 copies of that program even if it

be not of a religious nature, but containing religious music and can
distribute 4,000 copies free without the author, composer, or publisher
of that music receiving any royalties whatsoever.
And this is what we feel is unjust.
Senator McClellan. That is what I am trying to do. Just get the

facts in the record. I 'wasn't trying to argue with you.
Mr. CiANCiMiNO. No. I'm just trying to clarify the rights, Mr.

Chairman. In one area, it would remain unaffected, in the performing
rights area. But it would affect the mechanical reproduction rights
area.

Senator McClellan. Thank you very much.

[The prepared statement of Mr. Ciancimino follows :]

Pkepaeed Statement of Albert F. Ciancimino, Counsel for Sesac, Inc.

Mr. Chairman, members of the Committee, in the relatively short time allotted,
I shall try to summarize the reasons supporting our position that Section 112(c)
of S 1361 should be totally deleted.

LEGISLATIVE HISTORY

With regard to the legislative history of S 112(c), it first appears on the scene
as late as February 8, 1971 with the introduction of S 644 by the Chairman of
this Sub-Committee. It was not included in any prior legislation nor was it the

subject of any study by the Copyright Office nor any other governmental or non-

governmental body, nor to my knowledge was such a provision ever contemplated
by any legislative or administrative body until shortly before February 8, 1971.

The announcement from the Copyright Office relating to the introduction of S
(544 in the 92nd Congress in 1971 describes the differences between S 644 in the
92nd Congress, and S 543 in the 91st Congress as "technical amendments and a
few minor additions of substantive detail." One of the "few minor additions of

substantive detail" was the insertion in Section 112 of the new Sub-Section (c),
which has now been carried over to the current S 1361.

Just about every significant section of S 1361 has been the subject of intense

study and analysis. Not so with 112(c). Lo and behold, in 1971 without any prior
notice or knowledge on the part of those representing the interests of copyright
proprietors of music, it sprang into existence and became part of the copyright
revision bill. Prior to today, there has never been any testimony at any prior
hearings concerning the merits or pit-falls of this Sub-Section. I therefore urge
this Sub-Committee to weigh carefully the following reasons why 112(c) should
not be enacted into law.

NO PRIOR PRECEDENT IN MECHANICAL RIGHTS AREA

Section 112(c) would exempt from infringement the making by a non-profit
organization of no more than one copy or phono-record of broadcast programs
containing non-dramatic musical works of a religious nature for use in a single
broadcast by a licensed broadcaster. In short, it places a limitation upon the copy-
right proprietor's right to mechanically reproduce the work, which to my knowl-

edge, does not appear in prior case law or statute. There is no precedent for

limiting the creator's rights in the area of mechanical reproduction of his work
just because of the type of work he creates.
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The current copyright law in Section 1(e) clearly grants to the copyright pro-
prietor the exclusive right to make ". . . any form of record in which the thought
of an author may be recorded and from which it may be read or reproduced."
To the extent tliat Section 1(e) may limit this broad and exclusive grant, it does
so in terms of securing the ". . . copyriglit controlling the parts of instruments
serving to reproduce mechanically the musical work . . .", and, finally, Section

1(e) refers to extending to the copyright proprietor copyright ". . . control to

such mechanical reproductions . . ." Several things are immediately clear from
this language. Firstly, there was no intention on the part of Congress at the time
Section 1(e) was enacted to in any way limit the copyright proprietor's right in

the form of recording because of the type of work which the copyright proprietor
creates, e.g., a religious work.

Secondly, there was no intention on the part of Congress to limit the author's

rights to certain kinds of recording, since the statute states "any form of record-

ing" and these are not words of limitation but rather words of all inclusive-

ness. It would clearly refer to not only phono-record, but also any type of magnetic
tape or other reproduction of the musical composition. To the extent therefore
that the National Religious Broadcasters has circulated a non-legal position
which states in part that "The Copyright Law of 1909 on which SESAC's claims
are based, does not refer at all to magnetic tapes since these did not come into
existence until much later," we submit that such a non-legal position is both

misleading and inaccurate.

BIGHT TO MECHANICALLY REPRODUCE AS DISTIXGUISHED FROM OTHER RIGHTS

Proponents of 112(c) have also asserted that they are paying twice for the
same copyrighted music, since the copyright proprietor receives performance
fees as well as mechanical reproduction fees. It is clearly stated in Copyright
Law that the right to mechanically reproduce is a distinctly separate right from
the other rights granted copyright owners (M. Witmark & Sons v. Jensen, 80
F. Supp. 8-13 D.C. Minn. 19^8). The issuance of a performance rights license does
not therefore, in and of itself, grant to the licensee the right to mechanically
reproduce (Foreign & Domestic Music Corp. v. Licht 196 R. 2nd 627, 2nd Cir.

1952). Conversely, a license to mechanically reproduce does not carry witli it

the right to perform the work (Famous Music Corp. v. Melz 28 F. Supp. 767
WD La. 1939).
Further, the mechanical reproduction license is Issued to and the fee paid by

the program producer. The performance of the program comes within the scope
of the broadcaster's performance license agreement and is paid for by the
broadcaster. It is therefore somewhat misleading for the proponents of 112(c)
to allege that they are paying twice for the same music.

POTENTIAL LITIGATION

With regard to the structure of 112(c) itself, we submit that it is unclear,
ambiguous, and will, if enacted, be the cause of extended litigation. Section 112(c)
exempts a work of a religious nature. Tlie term "work of a religious nature" is

of extraordinary breadth. There is no definition in the statute of such a term
and indeed it may very well be impossil)le to come up witli a definition. Must a

song refer to God or a supernatural being to be of a religious nature? Can a

composition extolling the virtues of nature be considered a religious composition?
A theme which simply fosters the concept of clean living and moral value, can
this be a work of a religious nature? It would seem that whether a musical work
is of a religious nature in many instances will be, not in the eyes of the beholder,
but most certainly, in the ears of the listener.

Further, sub-section (c) refers to a "musical work of a religious nature or of a
sound recording . . .". It would therefore appear to apply to any sound recording
wliich meets the sub.sequent conditions of the section regardless of whether or
not the musical work is of a religious nature. Again, the lack of prior study and
analysis is evident. I am ratlier certain that tliis Sub-Committee does not intend
to apply 112(c) to all musical compositions regardless of nature. This I have
gathered from the announcement of the copyright ofiice and introductory remarks
of the Chairman wlien S 6-)4 was introduced in 1971, which referred to works of

a religious nature.

Finally, there is no definition of the term "transmitting organization". There
are definitions of "transmission program" and "transmit" but not for a "trans-

mitting organization".
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SECOND-CLASS CITIZEN

The above are criticisms of tlie structure of 112(c) which I hope will become
immaterial when this Sub-Committee has fully evaluated the issues involved,
and has deleted 112(c) in its entirety. There is absolutely no justification for

this 112(c) exemption from copyright infringement which in effect treats the
creator of religious works as a second-class citizen. One who creates a religious

copyright and desires to live from the profits gained therefrom has the same
expenses as one who creates a non-religious copyright. He must pay the same
amount for a loaf of bread or a bottle of milk. Why then the distinction in allow-

ing the author of a non-religious work a broader earning base then the creator
of a religious copyright? Why allow a program producer to distribute 4,000
copies of taped programs to broadcasters throughout the country without pay-
ment being made to those creators whose religious music is being used?
With Public Law No. 93-140, this Congress in 1971 has expanded the area

of copyright protection as it relates to the right to reproduce sound recordings
when it passed what is commonly referred to as the Anti-Piracy legislation. The
protection accrues to the benefit of the company that owns the physical sound
recording itself and guards against its unauthorized duplication. It covers all

sound recordings and not just sound recordings of works of a non-religious
nature. It does seem somewhat incongruous and unjust to extend .such a right
to a person other than the author in sound recordings of a religious nature while
at the same time enacting 112(c) which would limit the author's right to

mechanically reproduce the work if it be of a religious nature. AVe agree with
the anti-piracy legislation. In fact, as Chairman of Committee 301 of the Ameri-
can Bar Association, I had the pleasure of sponsoring a resolution which was
ultimately pa.ssed by the ABA in favor of such an extension of copyright. I can
only hope that this Sub-Committee will recognize the contradiction and incon-

sistency of 112(c) which would limit, dilute and erode the copyright proprietor's
rights. Again, why, should the author of a religious work be treated as a second-
class citizen?

ENDORSEMENTS

As a member of Committee 304 of the ABA, I would like to advise the Sub-
Committee that Committee 304 has passed the following resolution which it will

submit to the ABA at its annual meeting in Washington next week :

"Resolve, That the section of Patent, Trademark and Copyright Law opposes
in principle any statutory limitation which would exempt from infringement
the making by a non-profit organization of recordings of broadcast programs
containing non-dramatic musical works of a religious nature for use in a single
broadcast by a licensed broadcaster.

"Specifically, the Section of Patent. Trademark and Copyright Law opposes
in its entirety Section 112(c) of S 1361. McClellan, 93rd Congress, First Session."

As part of the discussion on this resolution, the Committee felt that in order
to continue to foster and nourish writers of gospel, religious and sacred works.
Congress should not create a barrier to such creators' earnings in the area of

mechanical reproduction rights. I am pleased to report that on Tuesday. July 17,

1973 in Chicago, the above resolution was approved l)y the Counsel of the

Patent, Trademark and Copyright Law Section subject to ratification by the
Section at the annual meeting. Once approved by Counsel it is fair to say that it

is virtually as.sured of passage as an ABA resolution next week.
Mr. Chairman, I would like to submit as part of my written statement letters

from 23 outstanding publishers of go.spel and sacred music asking this Sub-
Committee to delete Section 112(c). I would also like to take a few moments
at this time to read the following brief letters endorsing our position.

In conclusion, I a.sk this Sub-Committee to consider and weigh the practical
necessities for .such an exemption against the far-ranging and negative effects

which it will have, not only on trade industry practice as it currently exists,

but on the unwarranted dilution of the riglits originally granted to the cnjiyright

proprietor by Congress in 1900. Only by allowing the copyright proprietor of

religious works equal rights and an equal opportunity to earn a living, will we
continue to enjoy the kind of music which has contributed to and hopefully will

continue to contribute to the moral fiber of our great country.
Thank you,

Sesac, Inc.
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New York, N.Y., August 13, 1913.

Thomas C. Brennan,
CMef Counsel,
Old Senate Office Building,
Washington, D.C.

Dear Tom : You may recall that Senator McClellan asked me to submit the
letters of support which I read from as part of my presentation on August 1st.

May I enclosed copies of said letters for inclusion in the Record. If you need
additional copies, please let me know.

Sincerely,
Albert F. Ciancimino, Counsel.

Harry Fox Agency, Inc.,
New York, N.Y., July 29, 1913.

Albert F. Ciancimino, Esq.,

Sesac, Inc., New York, N.Y.

Dear Mr. Ciancimino : We agree with the position taken by Se.s,ac that inclu-

sion of Section 112(c) in S. 1361 would be detrimental and contrary to the legiti-
mate interests of publishers and authors.

Sincerely,
Albert Berman.

National Music Publishers' Association, Inc.,
Neiv York, N.Y., &uly 29, 1913.

Albert F. Ciancimino, Esq.,
Sesac, Inc., Neiv York, N.Y.

Dear Mr. Ciancimino : The National Music Publishers' Association agrees with
the position taken by Sesac concerning Section 112(c) of S. 1361.
We have read your statement to be presented before the Sen,ate Sub-Commit-

tee on Patents, Trademarks and Copyrights on August 1, 1973. Undoubtedly
because of the necessary brevity of the statement, other significant and relevant
material has not been included. Therefore, we shall ask permission of the Sub-
Committee to submit ,a statement dealing with certain additional important
points and problems involved.

Sincei'ely,

Leonard Feist.

Music Publishers Association of the United States,
Neiv York, N.Y., April 11, 1913.

Mr. Albert Ciancimino,
Sesac, Inc.,
New York, N.Y.

Dear Al : At a Board Meeting of this association on April 11, the following reso-
lution was passed unanimously :

"Resolved, That MPA supports SESAC in its efforts to eliminate the proposed
exemption for the making of copies of tapes of religious broadcasts."
Would you kindly keep me up-to-date as to your efforts and also send me copies

of any statements or documentation relating to your efforts which may be
available.
For your information enclosed is a statement I submitted respecting Section

108(d).
Kindest regards.

Sincerely,
Philip B. Wattenberg.

Church Music Publishers Association.
July 2If, 1913.

Mr. Albert F. Ciancimino,
Sesac,
Neiv York, N.Y.

Dear Mr. Ciancimino : This letter is to certify that the Church ;Music Pub-
lishers Association heartily endorses the position of Mr. Albert F. Ciancimino
on the total deletion of Section 112C of the Bill S1361.

Cordially yours,
Steven R. Lorenz, President.
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Broadcast Music Inc.,
ISlew York, N.Y., July 25, X91S.

Albert F. Ciancimino, Esq.,
Sesao Inc.,
New York, N.Y.

Dear Ax: Although the supporters of proposed section 112(c) are undoubtedly
well-intentioned, it is readily apparent that they have not studied the existing

Copyright Law, its history, or the proposed revision in its entirety. Clearly, there

is no justification for the imposition of those limitations contained in Section

112(c).
Sincerely,

Edward M. Cramer.

American Society of Composers, Authors & Pu:blishers,
New York, N.Y., July 25, 1973.

Albert F. Ciancimino, Esq.,

Sesac, Inc.,

New York, N.Y.

Dear Mr. Ciancimino : I have been authorized by the American Society of

Composers, Authors and Publishers on behalf of its members to advise you that

they join the writers and publishers of religious works whom you represent in

opposing enactment of § 112(c) of S. 1361.

That provision, if enacted, would create a new exemption previously unknovvm
to the copyright law. It would exempt the unauthorized manufacture and dis-

tribution of recordings of performances of works of a religious nature for use by
organizations having a license to perform the work. Organizations such as
ASCAP make their entire repertory available at very little cost to organizations
that have very little commercial income. If these performance licenses must
carry with them an involuntary recording license with respect to works of a

religious nature, it would be necessary to increase the performance license fees

to make up for an invasion of the recording riglit. Thus, one who is not inter-

ested in obtaining recording rights would have to pay for a privilege desired by
someone else. This is contrary to the entire spirit of the copyright law which
expressly provides for a separation of rights. It would be contrary to the public
interest because the public would suffer by discouraging writers and publishers
of religious works from making those works generally available at modest rates.

There is no reason for exempting recording manufacturers merely because they
do not seek a profit. They pay for electricity, telephones and other services ;

they certainly should pay the composers of religious works.
In sum, it is submitted that enactment of § 112(c) would be contrary to the

public interest as set forth in the Constitution, which empowers Congress to pro-
mote that interest by securing to authors the exclusive right to their writings
(U.S. Cons., Art. I, §8). To the extent that compulsory recording licenses are
believed appropriate, there is ample safeguard in Section 115 of S. 1S61. That
provides for a nominal payment with respect to works of which phonorecords
have been distributed to the public under the authority of the copyright owner.
No further invasion of the authors' exclusive rights should be permitted.

Sincerely,
Heirman Finkelstein,

General Counsel.

Barksdale, Whalley, Leaver. Gilbert & Frank,
Nashville, Tenn., July 23, 1973.

Re Senate hearings of August 1, 1973—National religious broadcasters copy-
right exemption,

Mr. Al Ciancimino,
Sesac, Inc., New York, N.Y.

Dear Al : As attorney for the International Gospel Music Publishers Associa-

tion, I wish to go on record on behalf of the Association as being emphatically
opposed to any copyright revision granting religious broadcasters any exemp-
tion from the paying of performance or mechanical rights pursuant to the Copy-
right Act of the Untied States. Specifically, we are opposed to the proposed copy-
right amendments contained in Senate Bill 644. §§ 112-B and 112-C.

Please find enclosed a resolution adopted by the International Gospel Music
Publishers Association in January of 1973. Also please find enclosed a listing of
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the membership and sympathizers of the Association, representing substantially

every aspect of gospel and sacred music industry throughout the United States.

The approach of the National Religious Broadcasters is an luiwarranted at-

tack upon the copyright citadel of the United States, wholly unjustifiable, with-

out merit, and an erosion of the property rights of copyright holders.

Very truly yours,
R. David Ludwick.

Resolution of International Gospel Music Publishers' Association
Opposing Proposed § 112B and § 112C, Amendments to Copyright Act

Whereas an amendment to the Copyright Act has been proposed in Senate
Bill S644, §§ 112B and 112C, which seeks to grant to the "Government" and
non-profit organizations an exemption from payment of fees for mechanical

reproduction of "sacred" mu.sical works ;
and

Whereas International Gospel Music Publishers' Association consists of

publishers of musical works of gospel and sacred nature devoted to the dissemi-

nation of religious messages ;
and such publishers have a duty to protect the

copyrights on such musical works for the benefit of the composers against

infringement of copyrights and to collect from all users of such works the

fees required by the Federal Copyright Act for mechanical reproduction of such

copyrighted works and to pay the compo.sers their prorata shares of such fees ;

and
Whereas such musical works constitute literary property protected under

the Copyright Act by a requirement for payment of fees as compensation for

compulsory licensing of usage of such musical works for mechanical reproduc-
tion thereof; and such statutory protection constitutes a valuable property
right of the composers and publishers of such copyrighted works

;
and

Whereas the propo.sed statutory exemption from payment of fees for mechani-
cal reproduction of such works by the "•government" and non-profit organiza-
tions would constitute an unconstitutional taking of valuable property rights
without condemnation proceedings and without due process of law

;
and

Whereas no reasonable basis exists for a special classification of "sacred"

mu.sical works distinct from any other musical works ; and
Whereas the proposed amendment exempting "sacred" musical works contains

no standard from which a determination may be made as to which musical
works are cla.ssified as "sacred" musical works : hence .such statutory exemption
of "sacred" musical works is too indefinite and uncertain to constitute a valid

legi.slative enactment ;
and

Whereas the proposed amendment exempting "sacred" musical works contains

no definition of the nature or limitation of usage to be made by the "govern-
ment" or non-profit organizations in such mechanical reproductions of such
musical works and hence such statutory exemption is too indefinite and uncer-

tain to constitute a valid legi-slative enactment capable of any practical applica-
tion to any particular works or any certain usage by such mechanical reproduc-
tions : Now, therefore, it is hereby
Resolved, That the Internation Gospel Music Publishers' Association is

opposed to the adoption of such amendment to the revision of the Copyright
Act, and is specifically opposed to the adoption of § 112B and 112C as contained
in Senate Bill S644 for the proposed revision of Copyright Act ; be it further

Resolved, Tliat a copy of this resolution unanimou.sly adopted at the meeting
of International Gospel Music Publishers' Association in Washington, D.C. on
January 30, 1973. be recorded as part of the minutes of said meeting; and
Resolved further. That copies of this resolution be mailed to the members of

the Subcommittee on Patents. Trademarks and Copyrights of the Judiciary
Committee of the United States Senate, and to Thomas C. Brannan, Chief

Counsel, United States Senate. Committee on the Judiciary. Subcommittee on
Patents, Trademarks and Copyrights. Washington. D.C. 20510, and to Miss
Barbara Ringer, Assistant Register of Copyrights, Copyright Ofiice, The Library
of Congress, Washington, D.C. 20540.

Beasley and Barker, Les Beasley, Pensacola, Florida.
John T. Benson Publishing Co., John T. Benson III, Nashville. Tennessee.
Blackwood-Marshall Music, Inc., The Blackwood, Nashville, Tennessee.
Cedarwood Music Publishing Co., Bill Denney, Nashville, Tennessee.
Eternal Music Co.. George Younce. Stow, Ohio.
Faith Music Co., Don Butler, Atlanta, Georgia.
Gaither Mu.sic Co., Bill Gaither, Alexandria. Indiana.
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Gospel Quartet Music Co., J. D. Sumner, Nashville, Tennessee.

Hamblen Music Co., Stuart Hamblen, Universal City, California.

Harvestime, Henry Slaughter, Nashville, Tennessee.

Journey Music Co.. Roy Conley, Madisonville, Kentucky.
LeFevre-Sing, Jimmy Jones.
Albert Brumley Co., Albert Brumley, Powell, Missouri.

lillenas Publishing Co., Albert Brumley, Powell, Missouri.

Manna Music Co., Hal Spencer, North Hollywood, California.

Mark IV Music, Inc., Fred Daniel, Spartanburg, South Carolina.

Nashville Gospel, Lou Hildreth, Nashville. Tennessee.
Rambo Music Co., Buck Rambo, Nashville, Tennes.see.

Silverline Music Co., Duane Allen, Nashville, Tennessee.

Singspiration, P. J. Zondervan, Grand Rapids, Michigan.
Ben Speer Music Co., Ben Speer, Nashville, Tennessee.
Tennessee Music and Printing Co., Connor B. Hall, Cleveland, Tennessee.
Thrasher Bros., Jim Thrasher, Birmingham, Alabama.
Word, Inc., Billy Ray Hearn.

Senator McClellan. Call the next witness.

Mr. Brennan. The National Religious Broadcasters.

Dr. Nelson. Yes, my name is Wilbur E. Nelson. I live in Long
Beach, Calif., and I am accompanied by Mr. John Midlen, counsel for

National Religious Broadcasters, and Dr. Ben Armstrong, executive

secretary of National Religious Broadcasters.
Senator McClellan. All right, Dr. Nelson, you may proceed.

STATEMENT OF REV. DR. WILBUR E. NELSON, SECRETARY, NA-

TIONAL RELIGIOUS BROADCASTERS; ACCOMPANIED BY: JOHN H.

MIDLEN, COUNSEL; AND DR. BEN ARMSTRONG, EXECUTIVE SEC-

RETARY, NATIONAL RELIGIOUS BROADCASTERS

Dr. Nelson. I am an ordained minister of the Evangelical Free
Church. I am the minister and director of the Morning Chapel Hour.
And incidentally, I am a composer of religious music inider contract
of Zondervan, an inspirational music publishing company.

I present this testimony as secretary of National Religious Broad-
casters and as chairman of its copyright committee concerning sec-

tion 112(c) of S. 1361.

National Religious Broadcasters—NRB^—is a nonprofit association

formed in 1944 in order to contribute to the improvement of religious

broadcasts, better to serve the public interest, and more effectively to

minister to the spiritual welfare of this Nation. The association has

approximately 550 members organizations distributed among the 50

States of the United States, the District of Columbia and Puerto Rico.
The membership of National Religious Broadcasters consists of :

first, broadcast station licensees and their associates ; second, perform-
ing artists and others related to broadcasting ;

and third, those produc-
ing religious programs for broadcast stations. There are more than
425 organizations, including those who are not NRB members, which

produce religious programs on a nonprofit basis for presentation on
a number of broadcast stations.

Additionally, it is conservatively estimated there are more than

1,500 pastors and rabbis having individual programs on local broad-
cast outlets.

Among the more widely known religious programs produced by
NRB members for broadcasting are Billy Graham's Hour of Decision,
The Lutheran Hour, The Baptist Hour, Methodist Hour, Back to the
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Bible, Light and Life Hour (Free Methodist), Revivaltime (Assem-
blies of God) , Morning Chapel Hour, Herald of Truth (of the Church
of Christ) ,

and many, many others.

Other religious programs utilizing religious music and liaving ex-

tensive broadcast dissemination include the Hour of St. Francis, Ave
Maria Hour, Sacred Heart Hour, The Protestant Hour, Voice of

Prophecy of the Seventh-Day Adventist, Lamp LTnto My Feet

(ecumenical ) ,
Jewish Dimension, The Eternal Light, and Jewish Com-

munity Hour.
These and practically all religious program producers are vitally

concerned that there be enacted to the present provisions of section

112(c) of the pending S. 1361 for general revision of the copyright
law clarifying the right of nonprofit organizations under certain cir-

cumstances to make for distribution to licensed transmitting orga-
nizations phonorecordings of religious music for usage in religious

programs.
The religious music used in religious programs creates an appro-

pi-iate devotional mood as well as serves as a musical bridge between
the spoken words with the degree of usage of religious music varying
from program to program. The format for the various religious pro-

gj-ams differs, of course, in degree, but the production and distribution

principles are relati\'ely miiform.
The programs are produced either on tape or disc for distribution

by mail of one copy only to each broadcast station carrying the pro-

gram. The programs then are broadcast at the time and day agreed
upon between the station and the program producer. None of these

programs is produced for profit by the religious producers.
In fact, the religious program producer usually pays the broadcast

station to carry the program or furnishes the religious program with-

out chare-e to the broadcast outlet. The broadcast stations customarilv
have performance rights licenses covering this religious music with

ASCAP, BMI, and SESAC.
NEB supports the rights of the copyright owners to compensation

for performances of religious music under these performance rights
licenses with the broadcast outlets. NRB also suppoi-ts the rights of the

copyright owners to compensation for mechanical reproductions of

religious music made for sale or other profit.
There presently exists confusion and contradiction with respect to

claims for mechanical reproduction fees for musical works of a reli-

gious nature included in religious programs produced by nonprofit

organizations for broadcasting purposes. Religious program producers
have reported no problems in this resj^ect with ASCAP or BMI.
Only SESAC, according to frequent reports, has pressured certain

of the religious program producers to make such payments. Further,
there is a basic division in the ranks among Gospel or religious music

publishers with some seeking to assert mechanical reproduction claims
and others considering that they are not appropriate.

Any law requiring or leaving open the possibility that mechanical

reproduction fees be paid for such use could make this music too

expensive in the average religious broadcast since the financial re-

sources of these program producers are not adequate to accommodate
such cost as documented by an NRB study. In this study. National
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Religious Broadcasters conducted a questionnaire survey among its

membership in the spring of 1973.

The effect of the potential of unlimited mechanical reproduction
fees among these responding organizations preponderantly ranged
from : First, using only religious music in the public domain with such

disadvantage for the listening or viewing audience to; secondly, sub-

stantial curtailment of the number of broadcast outlets used
;
or third-

ly, even total discontinuance of the religious program.
Such a result would be a loss to all concerned, the composer, pub-

lisher, broadcaster, and most important the listening American pub-
lic—since it could place a substantial part of modern religious music

financially out of reach so far as religious broadcasting through use

of mechanical reproduction means is concerned.

Responsible religious broadcasting is a nonprofit activity, carried

on as a ministry no less viable than the worship services of a church
or a synagogue. Essentially the taping or recording of programs not

for profit and for a single release is simply a means of producing such

programs for convenience.
It obviates the necessity of releasing the program live utilizing the

more expensive and totally impractical method of telephone lines

from the program producer to the individual broadcast stations, a

procedure which would be undeniably exempt from any claim for

mechanical reproduction fees.

The proposed mechanical reproduction exemption would cause no
measurable injury to religious music copyright owners, their pub-
lishers or agents. The creators of religious music derive their income

primarily from publishing and selling hymnals. Gospel songbooks,
and sheet music. This is supplemented by income from performing
and synchronization rights licenses.

Moreover, only a small percentage of the repertoire of religious
music is ever broadcast. There is a tendency to emphasize the music
that is or has been popular so that a majority of the songs in hymnals.
Gospel songbooks, and sheet music are never presented in religious

programs on radio or television stations.

Nor can these religious music copyright owmers really complain
that the proposed section 112(c) in the copyright bill deprives them
of existing income. To the best of our knowledge, only a small hand-
ful of religious program producers succumbed to SESAC's pressures
for payment for mechanical reproductions in nonprofit religious pro-
grams for broadcasting, and some of those have since terminated such

payments.
In short, the religious music copyright owners and their asso-

ciates, who have been financially successful without mechanical repro-
duction income from nonprofit religious programs, can make no
claim for loss of income that they have never really had.
In addition, mechanical reproduction fees for religious music in

programs produced by nonprofit organizations for broadcast stations

could present substantial practical problems. Much of the music is

not listed in catalogs of copyright owners so that there would be
added the burden of seeking to ascertain to whom any such payments
would be made.

Copyright legislation has rightly sought to protect copyright
holders from mechanical reproduction of their literary property by
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those wlio do so for profit, whether large or small. Eeligious program
producers, however, clearly are not doing so for profit, but for the pur-

pose of using religious music for religious inspiration.
That the use made of religious music in a conventional religious

broadcast is not for profit is demonstrated by the fact when the re-

corded program has been broadcast, the tape is returned to the pro-

gram producer or the disc destroyed. Its contents then are erased

so that the tape may be utilized for subsequent broadcasts.

Copyright owners can make no claim that the recordings are offered

for sale since the tapes for religious broadcasts are not sold. In fact,
the reverse takes place with the program producer pajdng the broad-

cast station to carry the program, or furnishing it without charge.
The present copyriglit exemption language of paragraph 112(c) is

carefully designed to cover only mechanical reproductions with limi-

tations for nonprofit religious programing. The program producer
must be : first, a nonprofit organization, or governmental body ;

sec-

ond, only one copy of the program can be distributed to the broadcast
or transmitting outlet

; third, the musical work is of a religious nature ;

fourth, the program producer receives no direct or indirect compen-
sation for making or distributing such tape or recording; fifth, there

is only a single transmission to the public by the broadcast station or

other transmitting organization having a license therefor; and sixth,

except for one copy reserved for archival purposes, the tapes or rec-

ords are destroyed within a year from the date of the public
transmission.
The responsible religious programers meet these criteria, and their

position clearly justifies the proposed exemption.
Mr. Chairman, the position here stated is supported by a resolution

adopted by the National Association of Evangelicals, representing
36.000 churches at its convention in May 1973.

In conclusion, the proposed provisions of section 112(c) will be

equally beneficial to Protestant, Catholic, and Jewish nonprofit reli-

gious program producers. There is a need to improve the moral tone
and well-being of our Nation. Increased religious broadcasting for this

purpose is a definite need.
And we urge the enactment in its present form of section 112(c)

of S. 1361.

Thank you.
Senator McClellan. Mslj 1 ask if demands have been made upon

you in the past for copj^right fees ?

Dr. Nelson. Yes, they have.

Senator McClellan. "\^^ien were these demands first initiated ?

Dr. Nelson. Well, in my own case, about a year ago.
Senator McClellan. Does section 112(c) in any way change the

practice and the custom that has prevailed in the past ?

Dr. Nelson. I think its adoption would continue the situation as

it is.

Senator McClellan. That's what I'm asking.
Does it legalize, finalize as the law, the custom that has prevailed

in the past with respect of rebroadcasting religious services ?

Dr. Nelson. Yes, sir. I think it ratifies the principle that religious
music should be used for religious purposes without strictures of this

kind.

20-344—73—38
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Senator MgClellan. Now, do I also understand that you want this

restricted under section 112(c) to nonprofit?
Dr. Nelson. Well, that is a basic pomt, Mr. Chairman. That is the

basic point. We do not feel that we have any right to contest the

rights of copyright owners in cases where performances have any
measure of profit, large or small.

Senator McClellan. So this would only apply to those nonprofit
services ?

Dr. Nelson. Yes, sir.

Senator MgClellan. Rebroadcast ?

Well, thank you very much.
Mr. MiDLEN, Thank you, Mr. Chairaian, and may the written state-

ment for National Religious Broadcasters be incorporated into the
record ?

Senator MgClellan. Very well. It will be received and placed in the

record.

[The prepared statement of Rev. Dr. Wilbur E. Nelson follows :]

Testimony of Rev. Db. Wilbur E. Nelson for National Rbxigious Broadcasters

introduction

My name is Wilbur E. Nelson and I live in Long Beach, California, I am an
ordained Minister of the Evangelical Free Church and Minister and Director of

Morning Chapel Hour. I present this testimony as Secretary of National Religious
Boadcasters and Chairman of its Copyright Committee concerning Section

112(c) of S. 1361.

National Religious Broadcasters (NRB) is a non-profit association formed in
1944 in oi'der to contribute to the improvement of religious broadcasts, better
serve the public interest, and more effectively minister to the spiritual welfare
of this nation. The association has approximately 550 member organizations
distributed among the 50 states of the United States, the District of Columbia and
Puerto Rico. The membership of National Religious Broadcasters consists of

(1) broadcast station licensees and their associates, (2) performing artists and
others related to broadcasting, and (3) those producing religious programs for
broadcast stations. There are more than 425 organizations, including those who
are not NRB members, that produce religious programs on a non-profit basis
for presentation on a number of broadcast stations. Additionally, it is consei^a-

tively estimated there are more than 1,500 pastors and rabbis having individual

programs on local broadcast outlets.

Among the more widely known religious programs produced by NRB members
for broadcasting are Billy Graham's Hour of Decision, The Lutheran Hour, The
Baptist Hour, Methodist Hour, Back to the Bible (daily). Light and Life Hour
(Free Methodist), Revivaltime (Assemblies of God), Morning Chapel Hour
(daily). Herald of Truth, and many, many others. Other religious programs utiliz-

ing religious music and having extensive broadcast dissemination include the
Hour of St. Francis, Ave Maria Hour, Sacred Heart Hour, The Protestant Hour,
Voice of Prophecy (Seventh Day Adventist), Lamp Unto My Feet (ecumenical),
Jewish Dimension. The Eternal Light, and Jewish Community Hour.
These and practically all religious program producers are vitally concerned

that there be enacted the present provisions of Section 112(c) of the pending
S. 1361 for general revision of the Copyright Law clarifying the right of non-

profit organizations under certain circumstances to make for distribution to
licensed transmitting organizations phonorecordings of religious music for usage
in religious programs.

GENERAL DESCRIPTION OP RELIGIOUS PROGRAMS

The religious music used in religious programs creates an appropriate devo-
tional mood as well as serves as a musical bridge between the spoken words
with the degree of usage of religious music varying from program to program.
The format for the various religious programs differs, of course, in degree, but
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the production and distribution principles are relatively uniform. The programs
are produced either on tape or disc for distribution by mail of one copy only to
each broadcast station carrying the program. The programs then are broadcast
at the time and day agreed upon between the station and the program produced.
Uone of these programs is produced for profit by the religious program producers.
In fact, the religious program producer usually pays the broadcast station to

carry the program or furnishes the religious program without charge to the
broadcast outlet. The broadcast stations customarily have performance rights
licenses covering this religious music with ASCAP, BMI, and SESAC. NRB sup-
ports the rights of the copyright owners to compensation for performances of

religious music under these performance rights licenses with the broadcast out-
lets. NRB also supports the rights of the copyright owners to compensation for
mechanical reproductions of religious music made for sale or other profit.

THE NEED FOB THE MECHANICAL EEPRODUCTION EXEMPTION FOR RELIGIOUS PROGRAMS

There presently exists confusion and contradiction with respect to claims for
mechanical reproduction fees for musical works of a religious nature included
in religious programs produced by non-profit organizations for broadcasting pur-
poses. Religious program producers have reported no problems in this respect
with ASCAP or BMI. Only SESAC, according to frequent reports, has pressured
certain of the religious program producers to make such payments. Further,
there is basic division in the ranks among Gospel or religious music publishers
with some seeking to assert mechanical reproduction claims and others consider-

ing that they are not appropriate. (See attached letters of March 21, 1973 from
Affiliated Music Enterprises and Interpublications, Inc.). We know of no court
decision directly on the point.

Primarily sacred music is written and published for the purpose of spiritual
ministry and religious inspiration. It is incorporated into religious broadcasts

wholly apart from any intention or possibility of financial gain.

Any law requiring or leaving open the possibility that mechanical reproduction
fees be paid for such use could make this music too expensive in the average
religious broadcast since the financial resources of these program producers
are not adequate to accommodate such cost as documented by an NRB study.
In this study. National Religious Broadcasters conducted a Questionnaire Survey
among its membership in the Spring of 1973. The effect of the potential of un-
limited mechanical reproduction fees among these responding organizations
preponderantly ranged from (1) using only religious music in the public domain
with such disadvantage for the listening or viewing audience to (2) substantial
curtailment of the number of broadcast outlets used or (3) even total dis-

continuance of the religious program. Such a result would be a loss to all con-

cerned, the composer, publisher, broadcaster, and most importantly the listening
American public—since it could place a substantial part of modern religious
music financially out of reach so far as religious .broadcasting through use of

mechanical reproduction means is concerned.

JUSTIFICATION FOR THE PROPOSED EXEMPTION

Responsible religious broadcasting is a non-profit activity, carried on as a
ministry no less viable than the worship services of a church or a synagogue.
Essentially the taping or recording of programs not for profit and for a single
release is simply a means of producing such programs for convenience. It obviates
the necessity of releasing the program "live" utilizing the more expensive and
totally impractical method of telephone lines from the program producer to

the individual broadcast stations, a procedure which would be undeniably
exempt from any claim for mechanical reproduction fees.

It is common knowledge that religious program producers render a valuable
service to copyright owners by the very use of their music for such music is

given exceedingly broad exposure through radio and television presentations.

Many, if not most, programs featuring religious music have accompanying ready-
made information sheets for the purpose of acquainting listeners requesting
details concerning such music including the author, composer, publisher, and
possible location where the music as records or sheet music may be purchased.
These informational sheets are of great assistance because of the high incidence
of requests for the data to the clear advantage of the copyright owner.
The proposed mechanical reproduction exemption would cause no measurable

injury to religious music copyright owners, their publishers or agents. The
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creators of religious music derive tlieir income primarily from publishing and
selling hymnals, gospel songbooks, and sheet music. This is supplemented by in-

come from performing and synchronization rights licenses.

Moreover, only a small percentage of the repertoire of religious music is ever
broadcast. There is a tendency to emphasize the music that is or has been popular
so that a majority of the songs in hymnals, gospel songbooks, and sheet music
are never presented in religious programs on radio or television stations.
Nor can these religious music copyright owners really complain that the pro-

I'osed Section 112(c) in the Copyright Bill deprives them of existing income. To
the best of our knowledge only a small handful of religious program producers
succumbed to SESAC's pressures for payment for mechnical reproductions in

non-profit religious programs for broadcasting, and some of those have since
terminated such payments. In short, the religious music copyright owners and
their associates, who have been financially successful without mechanical repro-
duction income from nonprofit religious programs, can make no claim for loss of
income that they never really had.
In addition, mechanical reproduction fees for religious music in programs pro-

duced by non-profit organizations for broadcast stations could present substantial

practical problems. Much of the music is not listed in catalogues of copyright
owners so that there would be added the burden of seeking to ascertain to whom
any such payments would be made.

Copyright legislation has rightly sought to protect copyright holders from
mechanical reproduction of their literary property by those who do so for profit—
whether large or small. Religious progi'am producers, however, clearly are not

doing so for profit, but for the purpose of using religious music for religious

inspiration.
That the use made of religious music in a conventional religious broadcast is

not for profit is demonstrated by the fact that when the recorded program has
been broadcast, the tape is returned (or the disc destroyed) to the program pro-
ducer. Its contents then are erased so that the tape may be utilized for subsequent
broadcasts. Copyright owners can make no claim that the recordings are offered

for sale sin. e the tapes for religioiis broadcasts are not sold. In fact, the reverse

takes place with the program producer paying the broadcast station to carry
the program, or furnishing it without charge.
The present copyright exemption language of Paragraph 112(c) is carefully

designed to cover only mechanical reproductions with limitations for non-profit

religious programming. The program producer must be (1) a nonprofit organiza-
tion (or governmental body), (2) only one copy of the program can be distributed

to the broadcast or transmitting outlet, (3) the musical work is of a religious

nature, (4) the program producer receives no direct or indirect compensation
for making or distributing such tape or recording, (5) there is only a single
transmission to the public by the broadcast station or other transmitting organiza-
tion have a license therefor, and (6) except for one copy reserved for archival

purposes the tapes or records are destroyed within a year from the date of the

public transmission. The responsible religious programmers meet these criteria,

and their position clearly justifies the proposed exemption.

SUPPORTING RESOLUTION OF NATIONAL ASSOCIATION OF EVANGELICALS

A major church body, the National Association of Evangelicals—which num-
bers among its membership more than 36,000 churches of various denominations
in the United States—on May 2, 1973 at its Thirty-First Annual Convention

adopted a Resolution supporting the provisions in Section 112(c) of S. 1361

relating to religious broadcasting by non-profit organizations and urging that
S. 1361 be so enacted. This Resolution of the National Association of Evangelicals
is attached to this Statement.

CONCLUSION

The proposed provisions of Section 112(c) will be equally beneficial to Prot-

estant, Catholic and Jewish non-profit religious program producers. Recent public
developments have demonstrated that more than ever before there is a need to

improve the moral tone and well-being of our nation. Increased religious broad-

casting for this purpose is a definite need, and we urge the enactment in its present
form of Section 112(c) of S. 1361 so that there will be encouraged rather than
decreased or eliminated the amount of religious programming for this purpose.
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Afb^iliated Music Enterprises.
Melbourne, FUt., March 21, 1973.

Dr. Ben Armstrong,
Executive Director, National ReJiffioiis Broadcasters,
Madison, N.J.

Dear Dr. Armstrong : We are pleased to advise you that we do not intend to

cliarge mecliaiiical royalties in connection with tapes which are syndicated by
I'eligious program producers.
Performance rights are licensed to the stations directly by BMI. No further

fees are required.
A schedule of our affiliated publishers is attached.

Sincerely,
K. A. Jadassohn.

List of Publishers

Beazley. Samuel W., & Son
Geralco Productions
Good News Broadcasting Association,

Inc.

Gospel Advocate Company, Inc.

Greene, S. N.

Grundy, S. K.
Guffey, Tharon and Murl
Happy Hearts Music
Keene, Hank, Inc.

Kreiser, Harper

Landmai'k Music Co.
Sacred Music Foundation
Sanderson. L. O.
Sisk Music Company
Stamps-Baxter Music & Printing
Company

Tovey, Herbert G.

Worship Music, Inc.

Wright, La Verne
Zondervan Music Publishers

Interpublications, Inc.,

Melbourne, Fla., March 21, 1973.

Dr. Ben Armtsrong,
Executive Director, National Religious Broadcasters,
Madisoti, N.J.

Dear Dr. Armstrong: Re "Mechanical" (Recording) Royalties: In accordance
with our present policy, there will be no charge for mechanical royalties of any
songs from our repertory included in the tapes of syndicated religious programs.
Re "Performance" (Broadcasting) Royalties: Our performance rights are

cleared through BMI under whose licenses the radio stations may broadcast the

music of our associated companies without extra charge (a list of our publishers
is enclosed ) .

Siaicerely,
K. A. Jadassohn.

List op Publishers

Airlane Music Co.

Wally Ambrose Music
Armstrong-Smith Publications

Ascending Sounds
Richard D. Baker Company
B. Elizabeth Baraw
Brooks Christian Singers, Inc.

Chaplet Music Company
Child Evangelism Fellowship, Inc.

Creative Sacred Music
Crescendo Music Publications, Inc.

Day & Day Music Co.

Dawn-Ray Music Company
Edify Publications
The Eleventh Hour
Neil Enloe Music Co.

Esprit Music Company
Fellowship Miisic
Tex Fletcher Music Coi-p.
Global Missions, Inc.

Hosanna House
Howard Pub. of Louisiana
Hiiffman Publishing Co.
Interservice Music
Impact Music Company

Janz Team
Jaycarol Music
Kilpatrick-Jansen Music Co.

LaKaan Productions
Lari-Jo Music
Luada Publisliing Co.

Macaulay Productions
Marc-Lane Productions of Tennessee
Horace L. Mauldin
National Music Co.
New Horizons
Nat Olson Publications

Philadelphia Book Concern
Pleasant Ridge Music
Postlude Music Publications
Radiant Songs
Eddie Reece Productions
Ricliler Music Publications
Alfred B. Smith
Ethel M. Smith
Sound Associates
Sunrise Productions
Vanzunt tfc Vanzant
The Voice of Salvation Music
Word of Healing Music
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Copyright Law and Religious Broadcasting

Whereas there was introduced on March 26, 3973 and is pending before the
Senate of the United States a Bill (S. 1361) for the general revision of the
Copyright Law, and
Whereas there is included in the Copyright Bill a provision (Section 112c)

clarifying the right of non-profit organizations under certain circumstances to
make for distribution to licensed transmitting organizations phonorecordings of
religious music, and
Whereas payment of copyright fees for mechanical recordings of religious

music for transmission over broadcast outlets could impose financial demands
that would seriously curtail or possibly eliminate in some instances the presenta-
tion of religious programming, and
Whereas the National Association of Evangelicals, which numbers among its

membership more than 36.000 churches of various denominations in the United
States, considers that the state of the nation and of the world requires increased
rather than decreased religious broadcasting to improve the morale tone and
well-being of the nation ; Now, therefore
The National Association of Evangelicals, at this 31st Annual Convention at

Portland, Oregon on May 2, 1973. does hereby support the provision in Section
112c of S. 1361 relating to religious broadcasting by non-profit organizations and
does hereby urge that S. 1361 be so enacted.

Passed by the Annual Business Sessions on May 2, 1973.

Mr. BRENNATvr. Mr. Chairman, the final issue to be considered in

these hearings is the carrias:e of sporting events by cable television.

We shall hear first from the National Cable Television Association.
Mr. Hostetter, would you identify yourself and your colleagues for

the record, plase ?

Mr. Hostetter. Mr. Chairman, I am Amos B. Hostetter, Jr., chair-
man of the National Cable Television Association with offices here in

Washington, D.C.
At the table with me, this afternoon, on your extreme right is Rex

Bradley, president of Telecable Corp., of Norfolk, Va.; Stewart Feld-

stein, general counsel of the National Cable Televsion Association;
and on my right, Gary Christensen, special counsel to NCTA.

Senator McClellax. Very well.

I believe you gentlemen have 40 minutes to present your Adews, and

your full prepared statement will be inserted in the record.

STATEMENT OE AMOS B. HOSTETTEE, JR., CHAIRMAN, NATIONAL
TELE"\aSION ASSOCIATION, INC.; ACCOMPANIED BY: REX BRAD-
LEY, PRESIDENT OF TELECABLE CORP. OF NORFOLK, VA. ; STEW-
ART FELDSTEIN. GENERAL COUNSEL; AND GARY CHRISTENSEN,
SPECIAL COITNSEL, NATIONAL CABLE TELEVISION ASSOCIATION

Mr. Hostetter. I understand that we do have an allotted -iO minutes
time period, which Mr. Bradley and I will primarily split in discuss-

ing sports provisions of the proposed bill. However, I would like to

take a few minutes before we begin with that presentation to deal with
what appeared to me to be two questions raised in this morning's
testimony, which I felt were not answered adequately or completely.
The first of those two questions was the mention of the so-called

OTP compromise and why NCTA agreed to accept the position em-
bodied therein. A short answer to that question is that NCTA was

placed under intense pressure, and really was given two fundamental

choices; neither of which were desirable from the industry's point of
view.
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Senator McClelLuVN. You're talking about the consensus agreement?
Mr. Hosi'E'n'ER. I"m talking about the consensus agreement, yes, sir.

Senator McClellan. What did you say just now ? You were given
two alternatives ?

Mr. HosTETTER. We were given two simple choices : One was to ac-

cept the terms as they were proposed without change.
Senator McClellan. Proposed by whom ?

Mr. HosTETTER. Proposcd by the proponents of the compromise po-
sition, which were those whose name has been ascribed to it, by the
OTP. But there were many other forces at play in that compromise,
and I think it would require a considerable record, to lay before this
committee all of the elements of pressure that were brought to bear
at that time.

Our choices were quite simply framed as accept the proposal as it is

made to you; or run the risk that the FCC rules to allow the cable

industry to grow and expand would be denied us, that the freeze would
be continued and that passage of a copyright bill might be obstructed.
I think given that "Hobson's choice," we made the only possible
decision.

I would point out to you that it was under extreme pressure, the kind
of pressure which nearly fractured the industry and the association
into unreconcilable parts.
The second point that I would
Senator McClellan. Do you want to identify that pressure ?

Mr. HosTETTER. I clo not feel this is the appropriate fonim to identify
individuals. I just want the record to be clear that

Senator McClellan. Well, it's not very clear if that's all you're
saying.
All right. Proceed.
Mr. HosTETTER. Well, the offices of the administration involved with

communications affairs, most specifically Dr. Whitehead's office, felt

that this was a reasonable reconciliation of cable interests and broad-
cast interests. And it was delivered to us as the terms on which cable
would be allowed to proceed with construction of new markets.
And in that framework, we felt we had no choice but to accept those

terms.

The second point that I thought was
Senator McClellan". Well, we may want further explanation of this.

Mr. HosTETTER. The second point that was raised this morning re-

lated to why compulsory arbitration is not, in our judgment, at this

time, a satisfactory resolution. Quite simply stated, there are four rea«

sons that I would offer for that position.

One, the period of extensive negotiation which has gone on with the
motion picture owners has indicated that there is very little factual
basis on which to make a determination of fees. I believe that the record

put before you this morning, particularly the record of Mr. Mitchell,
gives you all of the information that any arbitrator could have before
him in making this determination.
So I do not believe there could be any expansion of knowledge by

submitting the issue to what would be a time consuming and expensive
process of arbitration.

Second, it is essential that CATV systems pay royalties ; and as was
pointed out this morning, that may seem a very surprising position
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for NCTA, as a trade association, to take. However we have been-

badgered and beaten with the specter of being parasites on the exist-

ing communication system. We have had it quite simply laid out for

us by the FCC, that if we are to have an environment in which we
can grow and expand, one of the absolute essential conditions is the

payment for copyi-ights.
So we at this point are eager to find a fee schedule on which we

can move forward and avoid the delay, which I think has been previ-

ously testified to, which would be associated with extended arbitration.

Third, a proposition has been posed—that we might concede liabil-

ity, let a tribunal go forward with the arbitration, and accept their fee

schedule retroactively
—as a way to go over the second problem of

delay that I raised.

To me, it's absolutely unthinkable in light of the financial require-
ments of this industry. It surprises me that anyone with any financial

sophistication would suggest that approach. Clearly the bankers, and
the investment banks who we look to for our funding are not going to

provide money to this industry when we have conceded liability, but
do not know the amount of that liability.

Fourth, it seems to me that at this point in time if an industry
which had previously not been liable is to accept liability, we ought
to have the certitude of a fixed time in which it will begin, and a

fixed fee for some period, until the conditions which might result

from arbitration would apply.
I think this is the only appropriate way for an industry previously

not subject to liability to make a transition into what is at best an
unknown business condition.

Senator McClellan. Let me make an observation and a comment
on that. Some of the opposition to the fees proposed in the pending
bill contend that by setting a fee here, even an interim fee of 1 to 5

percent, pending the royalty board making its final decision, that such
a fixed fee, interim fee by the Congress in this bill would carry with it

the implication or be persuasive to the arbitration or to the royalty
board that Congress thought this fee was a reasonable and proper fee

;

and thus, would place the other side at a disadvantage.
Now, do you want to comment on that ?

I think it is fair to ask you that. It is a part of the concern or the

expressed concern of the other side.

Mr. HosTETTER. I tliiuk it is—certainly the record in this legisla-
tion will show, given the diversity of points of view between the par-
ties at interest here, that there were no hard facts developed and

presented on which the committee could make definitive answers. And
I think it will be very easy, in this record, to establish that this fee

schedule has no precedental value.

Senator McClellan. I think this record should reflect that I don't

think anyone here may have a better idea. One may have a better guess
than the other.

But at the moment, it seems to me it is rather speculative as to what
is the correct, proper, equitable fee that should be established.

Mr. HosTETTER. Absolutely agreed.
Senator McClellak. I think the record should reflect that it is to

some extent, arbitrary, if we pick this amount, these fees of 1 to 5

percent; yes, it is somewhat arbitrary, because as the record reflects
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over and over no one seems to have the correct answer on what should
be the permanent answer to it as of this time.

And so, whatever we do—if we should pass the bill in its present
form or in any form fixing a fee pending the final resolution of the
issue by some tribunal, that we may establish by arbitration—that this

fee should be regarded as what it is, an interim fee, a stopgap measure,
something that will establish the principle of law

;
that there is a pro-

prietor's right that reaches to the cable operators and one that they
will have to honor, acknowledge and make compensation for.

To whatever that compensation should be, if we pass the bill in the

present form, it establishes that principle as a principle and a matter
of law, but it does leave open, and that is the intent of it, to leave open
the amount of the charge of the fee to be fixed subject to decision of a

proper tribunal that would be established and subject to facts and in-

formation that would support the decision of that tribunal.

All right. You may proceed.
Mr. PIosTETTER, We agree with you on that point. We have no ob-

jection to the statement you have just made.
In fact

Senator McClellan. I make it because that is the way I feel about it

as a member of the committee, so as to put this record in its proper
perspective. It is not the purpose of this committee, and I am sure I

speak for them, to impose a condition or pressure on the arbitrators,
whoever they are, or whatever a tribunal finds in establishing the fee.

Mr. HosTETTER. If you will excuse that digression, I think we should

now go back to the association's comments on the sports blackout.

Senator McClellan. All right. You may proceed.
I will take into consideration I have used some of your time.

Mr. HosTETTER. I wish to address my comments to subsection 111 (c)

(4) (C) of S. 1361, which is the cable sports blackout j^rovision of the

proposed revisions of the Federal copyright statute.

At the outset, I want to emphasize the total uniqueness of the sports
blackout provision. The section 111 of the bill establishes a scheme of

copyright liability for secondary transmission by cable television sys-
tems. Under this scheme, some secondary transmissions would be

exempt from copyright liability ;
others would be subject to compul-

sory licensing ;
and some would become actionable as acts of infringe-

ment absent voluntary licensing by the copyright holder.

With the exception of the sports blackout provision, the liability

of various secondary transmissions depends solely upon such factors

as the classification of the primary broadcast station, the location of

the cPvble television stations, the types of broadcast signals available

in the market, the existence of exclusivity agreements, and certain

notices and payment provisions required by cable systems.
What makes the sports blackout provision unique is that it is the

only provision in section 111 which makes a distinction based upon
the program content of the secondary transmission. Except for

sports programing, all types of commercially broadcast programs are

treated in the same manner in determining whether their secondary
transmission will be subject to a compulsory license. Only sports

programing receives special treatment.

T wish to make clear that, as others have already testified, the

cable industry supports the concept of compulsory licensing for sec-
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ondary transmission with payment of a reasonable fee for such licenses.

I submit, however, that it woukl be mireasonable and a disservice of

the public interest for the Congress to treat sports programmg differ-

ently in section 111 from other programing, and to deny cable systems

compulsory licenses for carriage of such programing where they
would otherwise exist.

As subsection 111(c) (4) (C) (iii) is now written, the sports blackout

provision would prevent the carriage by a cable system of a live pro-
fessional team sports event—which otherwise would be carried—if an
authorization to broadcast that event has not been granted to any of

the broadcast stations within whose local service area the system is

located.

What is the purpose of that provision? The cable sports blackout

provision in this bill appears unrelated to the rationale and purpose
of the exemption from antitrust laws granted by Public Law 87-331.

Both the House and Senate Committees on the Judiciary clearly
stated that the purposes of that legislation were :

(
1 ) To enable the

member clubs of a professional football, baseball, basketball or hockey
league to pool their separate rights without violating the antitrust

laws; and (2) To prevent such package contracts from being used to

impair college football receipts; notable for its absence is reference

to protecting home gate of professional teams.

Subsection lll(cj(4)(C), as now written, concerns neither pooling
arrangements to help weaker clubs in a league, nor protection of col-

lege football receipts.
If the proposed subsection is intended to protect the gate receipts

for home games of professional sports teams, it would mark a new
affirmative congressional policy. While section 2 of Public Law 87-
331 permits limited blackout provisions in pooling arrangement con-
tracts exempted from the antitrust law, Congress has not thereby
attempted to protect home gate receipts. Rather its intent was to

limit blackout agreements.
In explaining the meaning of section 2 of Public Law 87-311,

Representative Celler stated :

Mr. Speaker, Section 2 of the bill contains the first of two significant limita-
tions on the antitrust exemption provided by the bill. Section 2 states that
the antitrust exemption shall not apply to any joint agreement transferring
television rights which prohibit the televising of any game in any area, except
in the home territory of a member club on a day when that clul) is playing a
game at home. The effect of Section 2 is to allow only so much of a blackout as
was recognized as reasonable by the judge in the particular case.

Mr. Speaker, the Department of Justice, although opposed to the
enactment of legislation of this character, has stated, that if the
committee believes that a bill along these lines is in the public
interest, it should include a limiting provision of the nature of sec-

tion 2.

Similarly the House report states :

This section is designated to deny the antitrust exemption with respect to

joint agreements transferring league television rights which prescribe a black-
out of any territory, except in the situation in which Judge Grim recognized
such blackout as reasonable, namely, in the home territory of a member club
on a day when that club is playing a game at home.

Congress was thus not attempting to protect the home gate by
including section 2. Rather, Congress created an antitrust exemption
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in section 1 in order to protect the weaker teams in the league who
were unable to sell television rights individually. Section 2 was then
inserted solely for the purpose of limiting the scope of that exemp-
tion by stating that the exemption would not be available if restraints

were placed on the television broadcast of professional games ;
unless

the restraint were consistent with the ones recognized as reasonable

by Judge Grim in United States v. National Foothall League. It is

therefore my opinion, that as written, the blackout rights provided
in this bill go beyond any previously established congressional intent.

If the proposed cable sports blackout provision represents a new
policy to protect home gate receipts, I would suggest that this com-
mittee give careful consideration to such a policy; at a time when
most professional sports teams are playing to record attendance, I

do not believe that the public interest is served by denying the public
reasonable access to sporting events through secondary transmissions

via cable systems.
I would further suggest that any benefits which such a blackout

provision might provide the weaker teams would be more than offset

by the detrimental impact such a provision would have on the growth
of cable television and the availability of programing to the general
public. I submit that a blanket policy of protecting home gate receipts
for all professional team sports, without regard to the existing finan-

cial health of particular sports, is unwarranted and unnecessarily
restrictive.

If this committee, however, believes that it is a necessary national

policy to protect the home gate receipts of professional sports teams,
then I believe due care should be addressed to the existing overbreadth
of subsection 111(c) (4) (C). Congress in the past chose to explicitly
limit blackouts to what a court said was reasonably necessary to pro-
tect gate receipts. Surely nothing more is required here.

The following are some of the aspects of the subsection's over-

breadth. First, it is not limited to days on which a team in the market
is playing at home. Indeed, it is not even limited to markets which have
a local team in the league, or even the sports, to which the blackout

would apply.
Second, it applies even where none of the local stations is interested

in broadcasting the event in question.

Third, it is not limited to the geographic are critical to home gate

receipts. When the limitation on the antitrust exemption was debated,
cable television with its unique ability to pinpoint audiences, was not

considered.

Cable differs significantly from television broadcasting which
transmits to the public for up to a radius of 60 miles. Since once broad-

cast, the signals of a television station are not selectively blocked, the

only practical solution to protecting home-draw available to the courts

and the Congress, at that time, was to permit the blackout of broad-

casts by local stations in the team's market when the team was at home.
The incidental but necessary effect of this approach was to black out

an area much larger than was necessary to protect the home territory.
Since the reach of a cable television system is limited to its own com-

munity, blackout provisions applicable to cable television can and
should be limited to the geographic area reasonably necessary to pro-
tect the homegate.
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Now, if I may make an aside to my prepared text, that paragraph is

a little complicated, and I think it may be more understandable if we
take a specific example.
The football leagues, for example, generally attempt to black out

stations for a 75-mile radius around the stadium. Given the fact that a

television station broadcasts approximately 60 miles, a station right
at the edge of that black-out ring, that is 76 miles from the stadium,
will put a receivable signal back to within 16 miles of the stadium.
Thus by their actual practice, what the teams are saying is that they
want an area of 10 to 15 miles around their stadium to be blacked out
from television reception. Thus, in practice they have voluntarily
chosen to define their home market and blackout a 10- to 15-miles

radius not a 75-mile radius.

Since cable does not radiate signals, you could have a cable system
16 to 18 miles from the stadium in the community that receives sigTials

coming in from a station at the fringe of the 75-mile ring, which
would not be allowed reception under this bill, but by the actual prac-
tice of the league, and I believe we can take their practice as indicative

of their voluntary judgment, to be nonthreatening to their homegate
receipts.
A specific example in point is the New York Giants games which

are broadcast on the Hartford television station WTIC-TV. which is

approximately 100 miles fi-om New York City. The grade B contour of
that television station comes back to Avithin 25 miles of New York
City proper. Thus a great deal of Westchester County and southern
Connecticut presently receives the Giant's games off-air from Hart-
ford.

Returning to my text we submit that the problems of defining the
area of protection, which may differ from sport to sport, market to

market, and year to 3^ear, as well as the ability to grant waivers for

equitable reasons, demands a flexible approach to regulation which
cannot adequately be met by the necessary rigidity of copyright legis-
lation.

Some flexibility could be pro^nded ])y the Federal Communications
Commission, and we believe that delegating appi-opriate authority to

the FCC for regulation in this area would be far more appropriate
than giving professional sports programing rigid, preferential treat-
ment in copyright legislation.

If notwithstanding the foregoing, this committee believes that some
form of preferential treatment for sports programing is necessary in
this bill, then I suggest the following alternative for a sports black-
out provision :

A cable system, located within the urbanized area of a city in which a profes-
sional baseball, basketball, football, or hockey team is permanently head-
quartered, which carries secondai-y transmission of distant stations pursuant to
a compulsory license as provided for herein, may be required to delete programs
on such signals embodying home games of such team, if the home team or its

league has made the game unavailable to all television stations which serve the
city in which the cable system is located.

Cable systems in existence on the date of enactment of this act shall not be
required to delete such programs.

Thank you for your courtesy and consideration.
Senator McClella^t. All right. Thank you, Mr. Hostetter.
All right. The next witness, Mr. Bradley.
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Mr. Bradley. INIy name is Rex A. Bradley. I am president of Tele-

Cable Corp. with offices at 740 Duke Street, Norfolk, Va. I am also a

member of the board of directors of the National Cable Television

Association.

TeleCable, my company, is the 16th largest cable television company
in the United States, and through its subsidiaries operates 33 cable

television systems located in South Carolina, Georgia, Alabama, North

Carolina, West Virginia, Illinois, Wisconsin, Virginia, and Kansas.
Because the members of the public who avail themselves of my com-

pany's cable television services desire more diverse programing at

more convenient viewing times, I am vitally interested in those sections

of S. 1361 which affect cable television operations.
It is my understanding that subsection 111(c)(4)(C) provides a

sports blackout applicable to the reception and distribution of tele-

vision broadcast signals by cable television systems. It is to that

specific subsection that I wish to address my comments.
While I am not a lawyer, I understand that professional football,

baseball, basketball, and hockey clubs have been afforded special
treatment under the Federal antitrust statutes, to enable them to pool
their separate rights for television and radio broadcasting without

violating the national anticompetitive policy, and also to prevent such

pooling contracts from being used to impair college broadcast receipts.
If the sports blackout subsection is enacted as presently written, a

cable television system in a television market would be prevented from

carrying a live professional sporting event if an authorization to

broadcast that event has not been secured by a broadcast station within
the local service area of which the cable system is located.

I believe that this cable sports blackout provision goes far beyond
a restatement of the existing national antitrust policy, and is un-
related to the reasons for, and the purposes of, the exemption from
the antitrust laws granted by Public Law 87-331.

Furthermore, in the context of this copyright bill, only sports pro-

graming receives special treatment; all other types of commercially
broadcast programs are treated the same in determining whether
their secondary transmission will be subject to a compulsory license.

I have examined my own company's cable television systems signal

complement in the light of the proposed sports blackout provision
and I find that 21 of the 33 systems would be immediately, and ad-

versely, affected. Furthermore, it is my opinion that almost every
new cable television station would also be seriously affected.

As I understand the purpose of the antitrust exemption, it was,
first, to allow pooling arrangement so that the draw area of certain

types of professional sports teams could be protected. This area has
not been clearly definecl. It is sometimes called the home territory.

I believe that an appropriate area would be the urbanized area, as

defined by the U.S. Census Bureau, \^'hicll is an area sufficiently large
to protect a home team's gate receipts, if protection is deemed
necessary.

I am sure that this committee is aware, however, that there is much
debate about whether such protection is necessary. I understand that
Senator Pastore has introduced S. 1841, a bill which would place a 1-

year moratorium on such blackouts under certain circumstances.
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Further, the Federal Communications Commission has under con-

sideration, in docket 19417, proposed rules which will deal with the

carriage of sports events by cable television systems.
In these circumstances, the expansion of the blackout area from the

home territory necessary to protect the gate receipts of certain sports
teams to the service area of a television station, an area encompassing
hundreds of square miles, would be most unwise. It seems to me to be

better public policy to refine the antitrust exemption rather than to

place such rigid concepts in a copyright revision bill.

I also believe that the exemption to the antitrust statutes identifies

only four major team sports: football, baseball, basketball, and

hockey. The language of the sports blackout provision in S. 1361

would expand that protection to all professional team sports, from
soccer to the roller derby

—if that is a sport.
If it was the judgment of the Congress that restrictions should be

placed on the extent of the exemptions to our antitrust laws, which I

believe is a valid and necessary one, there has been little or no justi-

fication, in the public interest, to reverse that judgment. If for no
other reason alone than to limit the erosion of our antitrrist laws, the

present sports blackout provision of S. 1361 should be rejected.
The antitrust exemption was designed to protect a local member

club on the day when it was playing at home from a broadcast of that

home game. As I read the sports blackout provision of this bill, any
sports event will be blacked out unless it is being broadcast b}' a local

television station.

In my experience a Redskin fan is a Eedslcin fan, and carriage of a

Philadelphia Eagles-New York Giants game on a cable system in

Roclrville, Md., even if that game is not broadcast by a Washington
television station, will not keep the New York Giants' fan from Ken-

nedy Stadium, if he can get tickets to the game.
If this sports blackout provision is enacted as written, it will rec^uire

cable television systems to blackout broadcasts of Ram-Fortyniners
games in towns as far awaj^ as Lexington Park, Md., unless it is carried

on a local station. I cannot see how this is consistent with the present
antitrust exemption or how it serves the public interest.

It is my understanding that the antitrust exemption provides pro-
tection only when a football, baseball, basketball, or hockey team,

through its league, has prohibited a local broadcast. The blackout

provision here would go further.

Even if a team or league had offered the program to a local television

broadcaster, who had turned it down for one reason or another, that

game could not be carried by importing a television station from a
more distant city which had decided to broadcast the game. Here the
standard is that the local station must have received, in hand, author-
ization to broadcast the game.
How does it serve the public's interest to prohibit the carriage of a

team sports event if the local broadcaster chooses not to get broadcast
authorization? It seems clear to me that this provision also ranges
beyoncl existing public policy or antitnist statutory exemptions.

I think it is well to remember that the sports blackout would be an
illegal conspiracy in restraint of trade without the statutory exemp-
tion. It is submitted that when football teams alone receive almost $70
million this year from radio and television stations for broadcast
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rights, and advertisers are charged $210,000 a minute for their mes-

sages during the Super Bowl, the sports blackout need not be further

expanded.
In any event, cable television viewers in mostly remote and rural

areas have come to depend on a variety of sports for part of their tele-

vision entertainment. It would not be in the public interest to deprive
viewers of programs to which they have become accustomed over a

period of many years.

Last, I believe that in the rapidly developing fields of professional

sports and cable television, it would better serve the public interest

to provide a mechanism which would remain flexible, so that changes
in the public interest could be accommodated. By deleting the present
sports blackout provision and leaving regulation of the carriage of
such programs to the Federal Communications Commission, that
mechanism can be achieved.

As FCC Chairman Dean Burch testified last year, before the

Senate Subcommittee on Communications of the Committee on
Commerce

Senator IMcClellan. You have already gone over your time.

Mr. Bradley. In his statement. Chairman Burch pointed out that
the public was better served by the access to the broadest possible

range of progi-aming made available to the largest public. He stated

that impact on sports teams "must, of course, be balanced against the
desire of the public for the most diverse possible menu of sports

programing."
I believe that it is highly unfair to the American public to further

deprive tliem of the right to watch televised events of the professional

sports business.

I respectfully urge this subcommittee to remove section 111(c) (4)

(C) from this bill.

Thank you for the opportunity to be heard.

Senator McClellan. Thank you gentlemen.
[The prepared statement of Mr. Hostetter and Mr. Bradley follow :]

Statement of Amos B. Hostetter, Jr., Chairman, National Cable Television
Association, Inc., Before the Subcommittee on Patents, Trademarks and
COPTRIGHTS of THE COMMITTEE ON THE JUDICIARY

I am Amos B. Hostetter, Chairman of the National Cable Television Associa-

tion, with offices at 918 16th Street, N.W., Washington, D.C. 2000G. I wish to
address my comments to Subsection 111(c) (4) (C) of S. 1361, vphich is the cable

sports blackout provision of the proposed revisions of the federal copyright
statute.

At the outset, the total uniqueness of the sports blackout provision must be
emphasized. Section 111 of the Bill would establish a scheme of copyright liability
for secondary transmissions by cable television systems. Some secondary trans-
missions would be exempt from copyright liability ; some would be subject to

compulsory licensing; and some would become actionable as acts of infringe-
ment absent voluntary licensing by the copyright holder.
With the exception of the sports blackout provision, the liability of various

secondary transmissions depends solely upon such factors as the classification
of the primary broadcast station, the location of the cable system, the types
of broadcast signals available in the market, the existence of exclusivity agree-
ments, and certain notices and payments required by cable systems. What makes
the sports blackout provision unique is that it is the 07ily provision in Section
111 which makes a distinction based upon the program content of the secondary
transmission. Except for sports programming, all types of commercially broad-
cast programs are treated the same in determining whether their secondary
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transmission will be subject to a compulsory license. Only sports programming
receives special treatment.

I wish to make clear that, as others have already testified, the cable industry
supports the concept of compulsory licensing for secondary transmissions vpith

the payment of reasonable fees for such licenses. I submit, however, that it

would be unreasonable and disserving of the public interest for the Congress to
treat sports programming differently in Section 111 from other programming,
and to deny cable systems compulsory licenses for carriage of such programming
where they would otherwise exist.

As Subsection 111(e) (4) (O) (ill) is now written, the sports blackout pro-
vision would prevent the carriage by a cable system of a live professional team
sports event—which othei*wise would be carried—if an authorization to broad-
cast that event has not been granted to any of the broadcast stations within
whose local service area the system is located. What is the purpose of this pro-
vision ?

On its face, the cable sports blackout provision is unrelated to the rationale
and purix)se of the exemption from the antitrust laws granted by Public Law
87-331 (15 U.S.C. §1292). Both the House and Senate Committees on the

Judiciary clearly stated that the purposes of that legislation were (1) to

enable the member clubs of a professional football, baseball, basketball or

hockey league to pool their separate rights without violating the antitrust laws
and (2) to prevent such package contracts from being used to impair college
football receipts.^ Subsection 111(c)(4)(C) concerns neither pooling arrange-
ments to help weaker clubs in a league, nor protection of college football receipts.
The proposed subsection is also far too broad to be intended to protect the

gate receipts for home games of professional sports teams ; and if it were so

intended, it would mark a new affirmative Congressional policy. Wliile Section
2 of Public Law 87-331 pemiits limited blackout provisions in jjooling arrange-
ment contracts exempted from the antitrust law. Congress was not thereby
attempting to protect home gate receipts. Rather, its intent was to limit black-
out agreements.
In explaining the meaning of Section 2 of Public Law 87-331, Representative

Celler stated :

''Ml". Speaker, section 2 of the bill contains the first of two significant limita-
tions on the antitrust exemption provided by the bill. Section 2 states that the
antitrust exemption shall not appl.v to any joint agreement transferring tele-

vision rights which prohibit the televising of any game in any area, except in

the home territory of a member club on a day when that club is playing a game
at home. The effect of section 2 is to allow only so much of a blackout as was
recognized as reasonable by the judge in the particular case.

"Mr. Speaker, the Department of Justice, although opposed to the enactment
of legislation of this character, has stated, that if the committee believes that a
bill along these lines is in the public intei'est, it should include a limiting pro-
vision of the nature of section 2."

Similarly, the House Report states :

"This section is designated to deny the antitrust exemption with respect to joint

agreements transferring league television rights which prescribe a blackout of

any territory, except in the situation in which Judge Grim recognized such black-
out as reasonable, namely, in the home territory of a member club on a day when
that club is playing a game at home."

Congress was thus not attempting to protect the home gate by including Section
2. Rather, Congress created an antitrust exemption in Section 1 in order to pro-
tect the weaker teams in the league who were unable to sell television rights in-

dividually. Section 2 was then inserted solely for the purpose of limiting the scope
of the exemption by stating that the exemption would not be available if restraints

were placed on the television broadcast of professional games—unless the re-

straint was the only one recognized as reasonable by Judge Grim in United
States V. National Football League, 116 F. Supp. 319 (E.D. Pa. 1953).

If the proposed cable sports blackout provision represents a policy to protect
home gate receipts, I would suggest that this Committee give careful considera-
tion to such a policy. At a time when most professional team sports are playing to

record attendance, I do not believe that the public interest is served by denying
the public reasonable access to sporting events through secondary transmissions
via cable television. I would further suggest that any benefits which such a

iH.R. Rep. No. 1178, STth Cong., 1st Sess. (1961) ; S. Rep. No. 1087, 87th Cong., 1st
Sess. (1961).
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blackout provision might provide tlie weaker leagues would be more than offset

by the detrimental impact such a provision would have on the growth of cable
television. I submit that a blanket policy of protecting home gate receipts for
all professional team sports, without regard to the existnig financial health of
particular sports, is unwarranted and unnecessarily resti'ictive.

If this Committee, however, believes that it is necessary national policy to pro-
tect the home receipts of professional sports teams, then I believe due care
should be addressed to the existing overbreadth of Subsection 111 (c)(4)(C).
Congress in the past chose to limit blackouts to what was reasonably necessary to

protect gate receipts. Surely nothnig more is required here.
The following are some of the aspects of the subsection's overbreadth. First, it

is not limited to days on which a team in the market is playing at home. Indeed,
it is not even limited to markets which have a local team in the league, or even
the sports, to which the blackout would apply. Second, it applies even where
none of the local stations is interested in broadcastnig the event in question.
Third, it is not limited to the geographic area critical to home gate receipts.
When the limitation on the antitrust exemption was debated, cable television
with its unique ability to pinpoint audiences, was not considered. It differs

significantly from television broadcasting which transmits to the public for up
to a radius of sixty miles. Since once broadcast the signals of a television station
are not selectively blocked, the only practical solution to protecting home "draw"'
available to the Courts and the Congress, at that time, was to permit the blackout
of broadcasts by local stations in the team's market when the team was at home.
The incidental but necessary effect of this approach was to black out an area
much larger than was necessary to protect the home territory. Since the reach
of a cable television system is limited to its own community, blackout provisions
applicable to cable television can and should be limited to the geographic area

reasonably necessary to protect the home gate.
We submit that the problems of defining the area of protection, which may

differ from sport to sport, market to market, and year to year, as well as the

ability to grant waivers for equitable reasons, demand a flexible approach to

regulation which cannot adequately be met by the necessary rigidity of copyright
legislation. Such flexibility could be provided by the Federal Communications
Conmiission, and we believe that delegated appropriate authority to the FCC for

regulation in this area would be fare more appropriate than giving professional
sports programming rigid, preferential treatment in copyright legislation.

If some form of preferential treatment for sports programming is deemed
necessary by this Committee, then I suggest the following alternative for a sports
blackout provision :

"A cable system, located within the ui'banized area of a city in which a pro-
fessional baseball, basketball, footliall, or hockey team is permanently head-

quartered, which carries secondary transmissions of distant stations pursuant to

a compulsory license as provided for herein, may be required to delete programs
on such signals embodying home games of such team, if the home team or its

league has made the game unavailable to all television stations which serve the

city in which the cable system is located. Cable systems in existence on the date
of enactment of this ACT shall not be required to delete such programs."
Thank you for your courtesy and consideration.

Statement of Rex A. Bkadley, President, Telecable Corp., Before the Sub-
committee ON Patents, Trademarks, and Copyrights of the Senate Com-
mittee ON the Judiciary

My name is Rex A. Bradley. I am President of TeleCable Corporation with
oflSces at 740 Duke Street, Norfolk, Virginia 23510. I am also a niemlifr of the
Board of Directors of the National Cable Television Association, Inc. TeleCable
is the sixteenth largest cable television company in the Ignited States which.

through its subsidiaries, operates thirty-three cable television systems located
in South Carolina, Georgia, Alabama, North Carolina, West Virginia, Illinois.

Wisconsin, Virginia and Kansas. Because the members of the public who avail
themselves of my company's cable television services desire more diverse pro-

gramming, at more convenient viewing times, I am vitally interested in those
sections of S. 1361 which affect cable television operations.

It is my understanding that Subsection 111(c) (4) (C) provides a sports black-
out applicable to the reception and distribution of television broadcast signals
by cable television systems. It is to that specific subsection that I wish to address
my comments.

20-344—7.3—34
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While I am not a lawyer, I understand that professional football, baseball,
basketball and hockey clubs have been afforded special treatment under the Fed-
eral antitrust statutes, to enable them to pool their separate rights for television

and radio broadcasting without violating the national anticompetitive policy, and
also to prevent such pooling contracts from being used to impair college broad-
cast receipts.

If the "sports blackout" subsection is enacted as presently written, a cable

television system in a television market would be prevented from carrying a live

professional team sports event if an authorization to broadcast that event has
not been secured by any broadcast station within the local service area of which
the system is located.

I believe that this cable sports blackout pi-ovision goes far beyond a restatement
of the existing national antitrust policy, and is unrelated to the reasons for, and
the purposes of, the exemption from the antitrust laws granted by Public Law
87-331. Furthermore, in the context of this copyright bill, only sports program-
ming receives special treatment ; all other types of commercially broadcast pro-

grams are treated the same in determining whether their secondary transmission
will be subject to a compulsory license.

I have examined my company's cable television systems signal complement in

the light of the proposed sports blackout provision and I find that twenty-one of

the thirty-three systems would be immediately, and adversely, affected. Further-

more, it is my opinion that almost every new cable television system would also be

seriously affected.

As I understand the purpose of the antitrust exemption, it was, first, to allow

pooling arrangements so that the "draw area" of certain types of professional
sports teams could be protected. This area has not been clearly defined—it is some-
times called "the home territory"—but I believe that an appropriate area would
be the urbanized area, as defined by the U.S. Censiis Bureau, which is an area
sufficiently large to protect a home team's gate receipts, if protection is deemed
necessary.

I am sure that this Committee is aware, however, that there is much debate
about whether such protection is necessary. I understand that Senator Pastore
has introduced S. 1841, a Bill which would place a one-year moratorium on such
blackouts under certain circumstances. Further, the Federal Communications
Commission has under consideration, in Docket 19417, proposed rules which will

deal with the carriage of sports events by cable television systems.
In these circumstances, the expansion of the "black-out" area from the home

territory necessary to protect the gate receipts of certain sports teams to the
service area of a television station—an area encompassing hundreds of square
miles—would be most unwise. It seems to me to be better public policy to refine

the antitrust exemption rather than place such rigid concepts in a copyright
revision Bill.

I also believe that the exemption to the anti-trust statutes identifies only
four major team sports : Football, Baseball, Basketball and Hockey. The language
of the sports blackout provision in S. 1361 would expand that protection to
all professional team sports from soccer to the roller derby. If it was the
judgment of the Congress that restrictions should be placed on the extent of the
exemptions to our anti-trust laws, which I believe is a valid and necessary one
there has been little or no justification, in the public interest, to reverse that
judgment. If for no other reason alone than to limit the erosion of our anti-trust

laws, the present sports blackout provision of S. 1361 should be rejected.
The anti-trust exemption was designed to protect a local "member club" on

the day when it was playing at home from a broadcast of that home game. As I
read the sports blackout provision of this Bill, any sports event will be blacked
out unless it is being broadcast by a local television station. In my experience a
Redskin fan is a Redskin fan, and carriage of a Philadelphia Eagles-New York
Giants game on a cable system in Rockville, Maryland, even if that game is not
broadcast by a Washington television station will not keep that fan from Ken-
nedy Stadium, if he can get tickets to the Redskins' game. If this sports blackout
provision is enacted as vsritten, it will require cable television systems to black-
out broadcasts of Rams Forty-Niners games in towns as far away as Lexington
Park, Maryland, unless it is carried on a local station. I cannot see how this
is consistent with the present anti-trust exemption or how it serves the public
interest.

It is my understanding that the antl-tmst exemption provides protection only
when a football baseball basketball, or hockey team, through its league, has
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prohibited a local broadcast. The blackout provision here would go farther.

Even if a team or league had offered the program to a local television broad-

caster, who turned it down for one reason or another—that game could not be
carried by importing a television station from a more distant city which had
decided to broadcast the game. Here the standard is that the local station must
have received, in hand, authorization to broadcast the game. How does it serve

the puMic's interest to prohibit carriage of a team sports event if the local broad-

caster chooses not to get broadcast authorization? It seems clear to me that this

provision also ranges beyond existing public policy or anti-trust statutory

exemptions.
I think it is well to remember that the sports blackouts would be an illegal

conspiracy in restraint of trade without the statutory exemption. It is sub-

mitted that when football teams alone receive almost $70 million this year
from radio and elevision stations for broadcast rights, and advertisers are

charged $210,000 a minute for their messages during the Super Bowl, the sports
blackout need not be further expanded.

In any event, cable television viewers in mostly remote and rural areas have
come to depend on a variety of sports for part of their television entertainment.

It would not be in the public interest to deprive viewers of programs to which

they have become accustomed over a period of many years.

Lastly, I believe that in the rapidly developing fields of professional sports
and cable television, it would better serve the public interest to provide a mecha-
nism which would remain flexible, so that changes in the public interest could

be accommodated. By deleting the present sports blackout provision and leav-

ing regulation of the carriage of such programs to the Federal Communications
Commission, that mechanism can be achieved.

As FCC Chairman Bean Bnrch testified last year, before the Senate Subcom-
mittee on Communications of the Committee on Commerce :

"The Commission is well aware of the facts of sports blackouts. Each new foot-

ball season brings us a steady stream of complaints that a particular television

station is not televising a particular game because of a blackout provision,

^: * * * * =F *

"There is also the background matter of cable television and sports blackouts.

We instituted a rule making proceeding in the entire area of cable's sports car-

riage on February 2, 1972, the same day the Commission adopted its new rules

for cable television.

"To focus the proceeding, we proposed a specific rule to deal with Section 1292

and requested comment on other possible rules to carry out the purposes of the

law as a whole. Under our proposed rule, when a major league football, baseball,

basketball, or hockey team is playing at home, a cable system licensed to the

home city of a team may not carry a professional game of the same sport unless

it is available on a local station. (In this event, of course, it must be carried.)"

Chairman Burch pointed out that the public was better served by access to the

broadcast possible range of programming made available to the largest possible

public. He stated that impact on sports teams "must, of course, be balanced

against the desire of the public for the most diverse possible menu of sports

programming."
I believe that it is highly unfair to the American public to further deprive

them of the right to watch televised events of the professional sports business.

I respectfully urge this Subcommittee to remove Section 111(c) (4) (C) from
this Bill.

Thank you for the opportunity to be heard. If you should desire a supple-

mentary statement showing examples of how the purposed sports blackout

would affect my company's cable television systems, I would be happy to provide
it.

Mr. Brennan. The next witnesses appear on behalf of the National

Collegiate Athletic Association.

Senator McClellan. All right, gentlemen. Have a seat.

Mr. Brennan. Gentlemen, yon have 12 minutes for your part of

the presentation.
Mr. Higgins, would you identify yourself and your associate for

the record, sir ?

Mr. Higgins. Yes, sir. I am James B. Higgins, athletic director at

Lamar University in Beaumont, Tex. I'm speaking to the concerns
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and interests of the National Collegiate Athletic Association. As a

member of the NCAA's Television Committee, and chairman of our

cable television subcommittee, I am supposed to keep abreast of our

concerns with the cable industry.
Mr. Thomas. Mr. Chairman, my name is Ritchie Thomas. I am

associated with the law firm of Cox, Langford & Brown, Washington
counsel for the National Collegiate Athletic Association.

I may say that we understood that we had 15 minutes, so we may go
a couple minutes over.

Senator McClellan. Gentlemen, we do have another vote scheduled

for 4 : 30. We have an hour, but sometimes we ask some questions. And
so, if you are through within that hour, I will be satisfied.

I try, in allocating the time, to be as fair as I could, but I realize

sometimes presenting a statement the witness feels like he wants to

further emphasize his point, he doesn't quite get through, and we try
to take those things into consideration.

So you may proceed.
Mr. HiGGiNS. Thank you.
I would like to digress in a few places from the prepared statement.

STATEMENT OF JAMES B. HIGGINS, CHAIRMAN, CATV SUBCOM-

MITTEE, NATIONAL COLLEGIATE ATHLETIC ASSOCIATION; AC-

COMPANIED BY: RITCHIE T. THOMAS, ESQ., OF COX, LANGFORD
& BROWN, WASHINGTON COUNSEL, NCAA

Mr. HiGGiNS. The members of the National Collegiate Athletic As-
sociation have a vital interest in the cable television provisions of the

copyright revision legislation. Senate bill 1361, which is the subject of

these hearings, and we appreciate the opportunity to appear today
anri pxplain our interest and our concerns.

The provisions ultimately incorporated into this legislation will

broadly define the conditions under which cable television systems
will be authorized to intercept programing broadcast over the air by
television broadcast stations and carry those programs to cable system
subscribers who may be located hundreds of miles away from the site

of the broadcast.
The NCAA strongly believes that if serious injury to high schools

and colleges is to be prevented, the authorization for such secondary
transmissions by cable systems must be qualified in two special re-

spects (1) In order to avoid the special and injurious impact un-

limited secondary transmissions of broadcast television programs
would have in the case of intercollegiate sports, cable systems should

be denied authority under the blanket copyright license provisions to

make secondary transmission of intercollegiate sports events to areas

where they are not carried by local television broadcast stations.

And I would like to come back to that point later.

(2) In order to avoid serious erosion of the protection which Con-

gress extended to high schools and colleges in the Telecasting of Pro-

fessional Sports Contests Act, which is Public Law 87-331, and regard-
less whether it makes any other specific proAdsion regarding second-

ary transmission of professional sports events, the legislation should

specifically deny cable systems authority to make secondary trans-
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missions of professional football games into areas where telecasts

are prohibited under section 3 of that act.

A little backromid on the NCAA itself. It is voluntary, nonprofit,
education organiaztion composed of 771 members of which almost
700 are 4-year colleges and universities. The membership provides in-

tercollegiate competition in 24 different sports in which each year
more than 175,000 students compete.
A basic purpose of the association is to initiate, stimulate, and im-

prove intercolleoiate athletic programs for student athletes.

Of these sports programs there are only two, in fact only one sports
program which makes any money for the colleges. Our football pro-
gram takes in dollars, and our basketball program just about breaks
even at most universities and colleges. Tennis, track, field, swimming,
golf, all of the other programs provide no income.
We usually take what, if any, profits we make from our football

and basketball programs and support these other programs. In sup-
port of these programs, the NCAA members annually spend over
$237.4 million in the administration and conduct of intercollegiate
competition. As I have pointed out, for most of these institutions,
income from attendance from these major sports events is a substantial
source of income of economic support for their programs. But there
are only about 85 of all these 700 members whose intercollegiate pro-
grams are operated in the black. The programs are subsidized by the
institutions or the State legislature because they feel that it is im-

portant to the national and local interest.

(letting back to point No. 1, in about 1951, the NCAA saw the im-

pact that the media of television was going to have on our athletic

programs, and appointed a committee to develop a television plan to
control that impact.
We were very much afraid of the impact of television on the insta-

dium attendance.

Now, we'd like to point out that the plan that we operate
—I would

like to read the purpose of the plan
—that this plan is modified, im-

proved, brought up to date every 2 years and it's been in effect now
about 22 years. Through this plan, we control our television program-
ing, and it is really more of a plan to protect the members from the im-

pact of television upon the instadium attendance than it is for the dol-

lar it generates.
We state that the purpose of this plan shall be : To reduce as far as

possible the adverse effects of live television upon football game at-

tendance, and in turn u]:)on the athletic and related educational pro-
grams depending upon the proceeds therefrom

;
to spread football tele-

vision participation among as many colleges as practicable ;
to promote

college football through the use of television
;
to advance the overall in-

terest of intercollegiate athletics
;
and to provide college football tele-

vision to the public to the extent that they are compatible with these
other objectives.
The provision of this plan is that we have about 15 dates a year, 15

Saturdays, in which we telecast football. If we telecast one game each

Saturday, that would only accommodate 30 colleges, if they were all

different schools. So to spread the exposure and what income is de-

rived, we devised a system where on some weekends we would have

regional telecasts. We'd have one game each on the east coast, the
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west coast, the Midwest, the South, the Southwest, maybe five in all.

Aiid we restrict the telecast of these games just to that area, so that

there is only one game being telecast in any given area in the United
States. We do that, as I stated, to increase exposure so that in all more
schools are included and more schools benefit from the income.

However we don't want more than one game on television in any
area. That is because we have myriads of colleges, small and large,

playing and if we had all of these games on in every area, we would
be smothered. A good example of what would happen—relating to

my point No. 1—if capable systems were to be able to pick up
distance signals of these regional games is provided in my area, in

Texas. The only game we might have on local television would be, for

instance, Arkansas and Texas Tech. And if I know that telecast is

scheduled for a certain time of the day, say they're going to play at 2

o'clock, I schedule my game at night, or if it's going to be at night, I

schedule my game that day.
We are going to be bothered by any game that people are interested

in, they will be watching it. If cable television comes in, however, they

may also pick up the game on the east coast. It might be Penn State-

Notre Dame, and start about 11 o'clock in the morning. Next, they will

pick up the midwest game, it could be Michigan State-Michigan or

LSU-Mississippi, and end up on the west coast with UCLA or some-

body like that on the screen until 9 o'clock that night.
There is no place for us to run. Many, many schools and colleges will

be disrupted in trying to attract a crowd, and for this reason, we would
be in serious trouble. Without express limitations, obviously there

would be nothing to prevent that.

My second point concerns the impact of professional games. Un<ler
this Public Law 87-331, Congress protected the colleges and high
schools from the pros on Saturdays and Friday nights. The law does

however, allow them to telecast if there is not a high school or a college

game being played in the area.

For instance, Atlanta Falcons are playing up in Minnesota, and
the NFL determines there is no college game and no high school game
Avithin 75 miles from Atlanta. The market is there and they probably
will telecast that game back to Atlanta. And they wouldn't hurt anv-

body, they wouldn't hurt any high school game or any college game.
If, however, cable comes in, and picks it up off the air—and {)ar-

ticularly later when the teclmology is more advanced, and they are

able to interconnect—this game could be carried by interconnecting
cable all over the United States into many communities which are

trying to have a local school or college football game, whether it was
Honolulu or Arizona, or wherever. We think certainly this protection
the Congress gave us in Public Law 87-331 should be protected from
this kind of erosion by cable.

Returning to telecasts of collegiate- sports, as another example, we
have the sellout exception. We may have scheduled one game to be
sliown all over the Nation that day, maybe University of Southern
California and Notre Dame. However, the Texas-Oklahoma game in

Dallas is sold out. People in Dallas can't get a ticket. People in

Norman can't get a ticket, and people in Austin can't get a ticket, and
it's not going to be televised.

So the plan allows that game to be tele\dsed in only those three
communities. Obviously, their supporters should have an opportunity
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to see it, buy a ticket, or see it on television, and the network which

buys our national program, they know this. They say, well, okay,
we're going to lose those three markets. That's okay. We are going to

buy the program with that limitation.

But what happens and has already happened, a cable company puts

up their antemia and picks up the limited telecast and carries it to

additional wide areas. I believe the last count—I forget how many
thousand homes in the Texas Panhandle and Oklahoma where tliis

Texas-Oklahoma game was pirated and shown. Obviously this hurts

local colleges, and the big advertisers, the Chevrolet people, the people
who advertise the NCAA package, they wonder why theyshoukl be

spending their money on the NCAA package when their rival, Ford
Motor Co., picked up the Texas-Oklahoma game, which was a whole
lot better game, and had a lot more interest. As a result, our package
is less valuable.

These are the salient points of our problem.
We think if the limitations we request are not placed on the cable

TV systems, then the end result will be less college television. The 'oig

schools, the Notre Dames, the Ohio States, the Penn States, the Ala-

bamas and Texas Universities, those people are going to be on tele-

vision. But the people who will get hurt are the small schools that

are getting some exposure because of our plan, because Ave spread
out these exposures.
And if the protection will no longer be there, then those schools who

are trying to regenerate in-stadium attendance will suffer. In addi-

tion, our plan diverts some of the money to the smaller schools. If no
limitations are imposed on secondary transmissions of collegiate sports

events, we think our plan will be completely disrupted, and would
blow up.

Moreover, we believe that the secondary transmission authority
should include a provision which extends to high schools and colleges
the same protection in the case of secondary transmission of profes-
sional football games by cable systems as that which they now possess
from television broadcasts of those games.
And in conclusion, the NCAA strongly believes that the limitations

on cable systems' secondary transmission of sports events which we
have requested are of vital importance to the colleges, junior colleges
and high schools of the United States. We believe that these limitations

are in the public interest, and that they must be incorporated into any
legislation granting cable systems broad rights to make secondary
transmissions of a television broadcast.

Senator INIcClellan. All right.
Mr. Higgins, thank you very much.

[The prepared statement of Mr. Higgins follows:]

Statement op James B. Higgins, Chairman, National Collegiate Athletic
Association Cable Television Subcommittee, Before the Subcommittee
ON Patents, Trademarks and Copyrights

The members of the National Collegiate Athletic Association has a vital

interest in the cable television provisions of the copyright revision legislation
(S. 1361) which is the subject of these hearings, anrl we appreciate the oppor-
tunity to appear today and explain our interest and our concerns.

I. INTRODUCTION AND BACKGROUND

The provisions ultimately incorporated into this legislation will broadly define
the conditions under which cable television systems will be authorized to intercept
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programming broadcast over-the-air by television broadcast stations and carry
those programs to cable system subscribers, who may be located hundreds of

miles away from the site of the broadcast. The NCAA strongly believes that if

serious injury to high schools and colleges is to be prevented, the authorization
for such "secondary transmissions" by cable systems must be qualified in two
respects :

1. In order to avoid the special and injurious impact unlimited secondary
transmissions of broadcast television programs would have in the case of inter-

collegiate sports, cable systems should be denied authority under the blanket

copyright license provisions to make secondary transmissions of intercollegiate

sports events to areas where they are not carried by local television broadcast
stations.

2. In order to avoid serious erosion of the protection which Congress ex-

tended to high schools and colleges in the Telecasting of Professional Sports
Contests Act (Public Law 87-331)—and regardless whether it makes any other

special sports events—the legislation should specifleally deny cable systems
authority to make secondary transmissions of professional football games into
areas where telecasts are prohibited under Section 3 of that Act.

Before turning to a discussion of these points, however, some background
information may be useful. The National Collegiate Athletic Association is a

voluntary, non-profit, educational organization composed of 771 members, of

whicli 696 are four-year colleges and universities and 75 are allied and aflaiiated

organizations. The NCAA membership provides intercollegiate competition in 24
different sports in which each year more than 17.5,000 students compete. A
basic purpose of the Association is to "initiate, stimulate and improve intercol-

legiate athletic programs for student-athletes. . . ." NCAA Constitution, Art.

Two, Section 1(a).
The NCAA recognizes that "competitive athletic programs of the colleges are

designed to be a vital part of the educational system." NCAA Constitution, Art
Two, Section 2. In support of these programs, NCAA members annually spend,
in total, more than $237.4 million in the administration and conduct of inter-

collegiate competition. For most of the MCAA's member institutions, income
from attendance at major sports events is a substantial source of economic
support for their total sports programs. Yet there are only approximately 85

colleges in the United States whose intercollegiate programs are operated in

the black. For the rest of the NCAA members, athletic programs are operated
at a deficit. When income from live gate receipts, television, radio and like

sources are deducted, NCAA four-year institutions of higher education are today
annually subsidizing intercollegiate athletic competition by approximately $23.3
million. This means that at a time when higher education is faced with grave
financial pressures, it is running a deficit of $23.3 million because it thinks
sports participation is a valuable educational experience.
We understand that the junior colleges have a comparable experience with

the financing of athletic programs, and there are increasing reports of curtail-

ment or elimination of high school extracurricular programs, including sports,
as a result of budgetary limitations. Moreover, the finances of many high schools
and colleges are such that the loss of just 200 admissions, representing $600 in

lost income, would be very significant, and have an effect on the overall athletic

program.
Against this background, any action adversely affecting in-person attendance

at intercollegiate and interscholastic sports event is a matter of serious concern.

Precisely this effect, however, is threatened if cable television systems are to be
granted blanket secondary transmission authority without appropriate
limitations.

II. LIMITATIONS SHOULD BE IMPOSED ON SECONDAEY TRANSMISSIONS OF
INTERCOLLEGIATE SPORTS EVENTS

Since 1951, the members of the NCAA have implemented a series of television
control plans in order: (1) to reduce the adverse effects of live television upon
school and college football game attendance (and, in turn, on the athletic and
physical education programs dependent upon the proceeds from that attend-

ance), while (2) at the same time spreading television particiption among as

many colleges as possible. The overall objectives have been to advance the in-

terests of intercollegiate athletics and to provide college football television to

the public to the fullest extent compatible with other objectives.
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The current football television plan calls for network telecasting of Saturday
games, with nationwide telecasts of a single game in some weeks and in other
weeks a series of regional games being telecast. Opportunity is also afforded
for the local telecasting (or cablecasting) on a limited number of stations of

games of great interest in a particular college community, under specified cir-

cumstances and only if no appreciable damage will be done to any concurrently
conducted college game. Friday night telecasts are authorized only if no injury
will be done to concurrently conducted college, junior college or high school games.

This arrangement permits a wide diversity of colleges and universities to

appear on national or regional television : an average of 55 colleges will appear
on network telecasts in any year. Income from such appearances typically is

received b.y other members of the conferences to v/hich the participants belong
as well as by the participants themselves, with the result that on the average
220 colleges and universities share in this income each year. Taking local tele-

casts into account, in 1972, 90 members of the NCAA made 158 api>earances
on some form of simultaneous television pursuant to the plan. Seventy-four of
these appearances were on national television. Twenty-one games were telecast
in local areas (ranging from Hartford to Honolulu) under the provisions govern-
ing such telecasts.

A somewhat similar plan has been designed in order to permit the telecasting
of games in the National Collegiate Basketball Championship, again contain-
ing limited restrictions appropriate to provide necessary protection to in-person
attendance. In general, the tournament television policy provides that first-

round, regional and national finals games may be televised via stations located
more than 180 miles from the game site (120 miles in the case of first-round

games) and that such games may be televised without geographical restrictions

provided the games are sold out at least 48 hours prior to first-round and re-

gional games or 72 hours prior to the finals games. In addition, the basketball

telecasting policies of the various intercollegiate conferences, although diverse,
generally take account of the impact of telecasts on concurrently scheduled
contests.

The vast coverage potential of cable television systems threatens the effec-

tiveness of these control systems, to the extent that cable television sy-rems
can and do appropriate tlie authorized telecasts for proliferated transmission
into areas where only measured impact of telecast games upon games in prog-
ress is contemplated by the control plans. The premises of the exceptions granted
for local telecasting of intercollegiate football games are completely vitiated
when a CATV system appropriates the right of the authorized local telecast and
carries it into other areas, where local high school or college games are being
played. The same result occurs when a cable system carries a basketball cham-
pionship game into the locality of the game in circumstances where the plan does
not provide for local telecasting. The arrangement for regional telecasts will

become unworkable, because cable systems able to import games telecast in other

regions may carry three or four college games staggered (because of time zone
differences) throughout the day on Saturday, greatly increasing the impact on
attendance at local games.
As a consequence, these plans would collapse, and there would be less rather

than more college sports coverage available to the television viewer. In the case of

football, only the top 20 or 30 collegiate football powers would be seen on
national television, because without the discipline of these plans both networks
and local stations will be principally interested in telecasting the most attractive

major college games. Smaller colleges will be effectively denied access to national
or regional television, and athletic programs will suffer at colleges and imiver-

sities, which are not national football powers—including all of the members
of conferences which will no longer be represented on national television.

In the case of both of these plans, the principal concern of the NCAA is not
the impact widespread cable carriage of the telecasts concerned may have on
the revenues from network telecasting. The fundamental problem is the loss

of control over—and thus the ability to mitigate—^the impact of telecasts of in-

tercollegiate sports events on in-person attendance at local games.
The NCAA believes that these effects can and should be i-egulated through

protection against unauthorized appropriation and transmission of telecasts
afforded by the copyright laws. To this end we urge that the modified cable tele-

vision provisions of S.1361 be fashioned so as to deny cable system authority
to make secondary transmissions of intercollegiate sports events into areas
where television broadcasts are not authorized, with the result that, unless li-
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censed by agreement of the parties, such unauthorized transmissions will be
actionable as acts of copyright infringement and subject to the infringement
remedies provided by the bill.

As originally prepared by this Subcommittee, Section 111(c) (4) (C) of the bill

would deny authority to make secondary transmissions of a live telecast of an
organized professional team sporting event in areas where local stations are not

broadcasting that contest. Should this provision be retained in the modified
version of the bill, the protection requested by the NCAA could be extended by an
amendment to cover amateur sporting events as well. Certainly it seems clear that

amateur sports should be given treatment in the bill at least as favorable as that

accorded professional sports. Regardless whether special provision is made for

professional sports, however, we believe protection of the kind we have outlined

is independently justified as required in the best interests of interscholastic and
intercollegiate sports programs.

in. CABLE SYSTEMS SHOULD BE DENIED AUTHORITY TO MAKE SECONDARY TRANSMIS-
SIONS OF PROFESSIONAL FOOTBALL GAMES INTO AREAS WHERE TELECASTS ARE PRO-

HIBITED UNDER SECTION 3 OF PUBLIC LAW 87-331

In addition, the NCAA wishes to point out that when Congress gave profes-
sional sports clubs a special exemption from the antitrust laws so that they
could sell telecasting rights to their games on a pooled basis, it included a provi-
sion designed to protect high schools and colleges from the disastrous impact on
in-person attendance at their games of conflicting telecasts of professional foot-

ball games. That provision, ( Section 3 of the Telecasting of Professional Sports
Contests Act, Public Law 87-331), cancels the antitrust exemption as to any
agreement which permits a Friday evening or Saturday telecast of a professional
game from a station within 75 miles of a scheduled interscholastic or intercol-

legiate football game, during the period beginning on the second Friday in

September and ending the second Saturday in December.
So long as the copyright revision bill contains an exception from the general

copyright authority in the case of secondary transmissions of professional team
sporting events into areas where television broadcasts had not been authorized,
the provisions of Public Law 87-331 are (at least in part) indirectly imposed on
cable systems. Removal of the exception for professional sports telecasts, however,
would raise the possibility that CATV systems will be at liberty to carry profes-
sional games in direct conflict with high school and college contests.

Under Public Law 87-331, a professional game may be telecast on a Friday
night or a Saturday during the protected period so long as no high school or

college game is scheduled to be played within 75 miles of the transmission site.

Telecasts of professional games may be, and have been, freely made in areas
where there are no local high school or college games on the day concerned. It

is frequently the case, for example, that NFL games will be telecast nationwide
by CBS and NBC in December, avoiding, however, telecasts in areas where local

high school or college games are to be played.
Unless the secondary transmission authority is appropriately conditioned,

therefore, telecasts of such games could be picked up by cable systems and car-

ried to subscribers in areas many miles from the broadcast site where there are
local high school or college games. The effect of the telecasts of professional
football games on local high school or college games is well established, and it

is clear that the impact of such cable carriage on intercollegiate and inter-

scholastic sports programs would be disastrous.

Accordingly, we believe that the secondary transmission authority should
include a provision which extends to high schools and colleges the same pro-
tection in the case of secondary transmissions of professional football games by
cable systems as that which they now possess from television broadcasts of those

games.
IV. CONCLUSION

The NCAA strongly believes that the limitations on cable system secondary
transmissions of sports events which we have requested are of vital importance
to the colleges, junior colleges and high schools of the United States. We believe
that these limitations are in the public interest and that they must be incor-

porated into any legislation granting cable systems broad rights to make sec-

ondary transmissions of television broadcasts.

Mr. Brennan. The final witnesses of this hearing are the repre-
sentatives of the professional leagues.
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Would you please come forward.
Would you identify yourself, please, for the record.

Mr. Vanderstar. My name is John Vanderstar, I'm an attorney in

Washington for the firm of Covington & Burling representing the

National Football League, and I'm appearing here on behalf of Com-
missioner Rozelle.

Mr. KuHN. And my name is Bowie Kulin. I am commissioner of

baseball, and here I'm representing the professional baseball.

Mr. Ruck. My name is Don Ruck. I'm vice president of the Na-
tional Hockey League, and I'm representing the member clubs of the

National Hockey League.
Mr. HocHBERG. My name is Phillip Hochberg. I am counsel to the

National Hockey League.
Mr. Kaufman. My name is Robert M. Kaufman. I'm a member of

the firm of Proskaucr, Rose, Goetz & Mendelsohn, counsel to the Na-
tional Basketball Association, and I represent the commissioner of

the National Basketball Association.

Mr. Brennan. Commissioner, do you wish to be the first man at

bat?
Mr. KuHN. I would like to. I appreciate the idiom you use, Mr.

Brennan.
Mr. Brennan. I'm surprised there is no designated pinchhitter

from the two leagues.
Mr. KuHN. He is doing so well we left him in the stadium and they

sent me here alone.

STATEMENTS OF BOWIE KUHN, COMMISSIONER OF BASEBALL,
BASEBALL LEAGUES; DON V. RUCK, VICE PRESIDENT, NATIONAL
HOCKEY LEAGUE: JOHN VANDERSTAR, COUNSEL, NATIONAL
FOOTBALL LEAGUE; ROBERT M. KAUFMAN, COUNSEL, NATIONAL
BASKETBALL ASSOCIATION; AND PHILLIP HOCKBERG, COUNSEL,
NATIONAL HOCKEY LEAGUE

Mr. KuHN. Let me say first, Mr. Chairman, T am delighted to be

here with you and to give my views to your committee. We have sub-

mitted an extensive statement to the subcommittee.
Senator McClellan. Your statement will be printed in the record

in full, and you may highlight it.

Do you have others who have statements?
Mr. Brennan. Yes, each of the separ-ate leagues.
Senator McClellan. Each of the witness' statements may be printed

in full in the record, and you make your presentation by highlighting

your statements and your position as you choose.

Mr. KuHN. Thank you, Mr. Chairman. I'll just take a few minutes

and ti-y to highlight and give, some perspective on the statement we
have submitted. I'm speaking on behalf of not only ISIajor League
Baseball and its 24 clubs, but on behalf of Minor League Baseball and
127 clubs in the 17 leagues in the United States.

We support the copyright revision bill as it has been prepared, and

particularly we support section 111 of that bill. I say that for this

reason, Mr. Chairman, we feel that the control, which the bill as pro-

posed, would give to professional sports and professional baseball, for

whom I speak
—is vital to the health of our professional game, and

to these 151 cities where we present baseball to the United States.
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As you know, I believe, Mr. Chairman, we sell our broadcasting'

rights on both a national and local basis. We sell a package to the Na-

tional Broadcasting System for the World Series, the National All

Star Game, the Saturday Game of the Week and the Monday Game.
We also sell 24 separate local packages. Each major club sells a local

broadcasting package to stations or sponsors.
This is a very important part of our business, 25 percent of our

revenue, approximately, over the years has come from broadcasting,
and I would anticipate that this percentage may very well increase.

It is vital to us that this revenue be protected, and I say that for

some very practical reasons, that we in professional baseball are

faced with. Today, the overall position of our major league industry
is in a loss position financially and has been so for several years. I am
hopeful, of course, that this will be changed, but that is a difficult fact

that we are presented with today.
Over one-half of our clubs are losing money today in their present

operations. They exist and operate because they are operated by
men who have a very strong sporting instinct, who are devoted to

our game, and who w^ant to be a part of it.

Senator McClei.lan. Why are they losing money?
Mr. KuHisr. I am coming to that. What I'm going to say, Mr. Chair-

man, let me jump ahead and say this.

Senator McClellan. All right. You may proceed. I would just like

to have some comment about it.

Mr. KuHN. All right.
Tlie 127 minor league clubs that exist throughout the United States

could not exist, and this is a critical part of the answer to your ques-
tion, Mr. McChairman, without the subsidy provided by the major
leagues. The cost of player development

Senator McCLEi^nAN. In other words, it is maintaining the farm
team that is where the great emphasis
Mr. KuHN. Yes

;
that is correct.

Senator McClellan. They make no profit, do they ?

]\fr. KuHN. The minor league clubs ? They do here and there, yes ;

but in the main they do not. An exceptional operation may be profit-
able but in the main they do not because they exist, again because
in 127 or the better part of 127 cities around the country you have
as you do in the major leagues, sports-minded people who want to
see professional baseball presented in their towns.
And I may say with respect to those 127 minor league towns that

in most of them professional baseball is the only professional sport
presented, and forms a critically important part of the entertain-
ment for the citizens of those communities. And I would emphasize
here the importance of the entertainment.

Senator McClellan. They are not supported by gate receipts alone,
are thev ?

Mr. Kumsr. No; they are not. They're supported by basically two
things or perhaps basically three things. Tliev are supported by srate

receipts in part. They are supported by concession receipts, which
are really important in the minor league, and thev are supported
by the subsidy provided by the major league clubs to the minor
league clubs.
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Senator McClellan. And in some instances, they are supported
tilso by public subscription, aren't tliey ?

Mr. KuHN. Yes, sir. They certainly are, and by what might be

referred to as the charity of the men who finance the clubs, which
is another public subscription.

I think there is a very great danger to professional baseball, if we
have uncontrolled telecasting of baseball. The vital part of our broad-

cast picture at the major league level is this local package that each

club sells, that I described a moment ago. These are sold on an exclu-

sive basis, and their value unquestionably is greatly hinged on the

ability of the local club, whether it's the Phillies, the Yankees, or who-

ever, to sell exclusively in their market territory.
If there is a prospect, as we think there is, a dangerous prospect of

an infusion of distant signals carrying other baseball broadcasts to

these markets, surely the value of these exclusives is going to be

greatly diminished. And I might say, Mr. Chairman, that when we
telecast our games locally, the main part of our telecasting is away
games, about 75 percent of the games that we telecast are our away
games, not our home games.

Therefore, we are concerned with the protection of that exclusive of
both the away games we telecast as well as the home games we telecast.

And we are further concerned, and this is where we see a great danger
at both the major- and minor-league levels of the effect on the home
games. At both levels, it is the sincere opinion of our operators, and of

myself that if there is uncontrolled television coming into the market,
our ability to sustain our home gates, as we now sustain our home gates,
will be greatly diminished. In other words, it will be a form of com-

petition for home gates.

Now, in the comments I have heard earlier today there was a great
emphasis on football, which has the wonderful situation of having
largely sold its ballparks at the major league level. That is not true in

professional baseball. While our attendance is enormous, we are not
able to day-after-day sell our entire ballparks.
And it is of vital importance to us that we maintain the protection

of our home gate, and we feel this uncontrolled television coming in

would have a very adverse effect upon our home gate. We think the
evidence that this is a real danger is quite dramatic from what we
have submitted. We have been given some new information that we
have developed recently, and the burden of that is this:

Since the new FCC regulations, in the year ended April 1, 1973, 304
CATV permits have been granted by the FCC in major league ter-

ritories; 304 in major league territories and of those 304, 171 are

right in major league cities-

Let me take some specific examples which point up the danger that
sre think affects it. Take Milwaukee where the Brewers play, and tele-

cast a great many of their games; unless the co])yright revision bill

is passed with section 111, it will be possible under present regula-
tions to have 277 games now being telecast by the Cubs and the White
Sox in Chicago made available for telecast in Milwaukee.
The Chicago Cubs are on WGN. The White Sox are on WSNS.

They are both independent stations. The Cubs do 148 of their games
amiually. tlie Wiite Sox, 129; 277 total. All of these will be available
to go into INIilwaukee.
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I cannot believe there would be any broadcasting rights of value left

in Milwaukee if this should happen. The same thing is true of Minne-
sota, where the Twins play. All of those 277 games from Chicago would
be available to go into Minnesota with a devastating effect, in my judg-
ment, on the operation.

Senator McClellan. Do you have a blackout now against those

games ?

Mr. KuHN". No; we do not. These are local games. With our local

games, Mr. Chairman, there is no blackout provision at all.

To give you a further example, the Boston Red Sox and the Phila-

delphia Phillies are on either side of the New York market. Both New
York teams telecast on independent stations. Their games would be
available to go into both Philadelphia and Boston.
The Mets telecast 112 of their games, the Yankees 69. This is an-

other 181 games that would be free to go into Philadelphia and Boston.
And again, Mr. Chairman, one doesn't need to be a bit sophisticated

about this business to know the devastating impact that would have on
the broadcast right of the Phillies and the Red Sox if in part or in

whole that began to happen, and that it can happen, is demonstrated

by a survey that CATV channels are being
—the permits are being

granted now in these markets, in Boston and Philadelphia. This is

not something that we are speculating on, but this is the fact.

And as the CATV grows, and we hope it will, goodness knows where
this may go in terms of its total impact ;

from the point of view of pro-
fessional baseball, that is a pretty ghastly prospect, unless we are able

to control the dissemination of our broadcast rights, and that is all we
ask for.

I think it is clear also to look at the realities that the CATV people
readily admit tliat sports broadcasting is vital to them. There is no pre-
tense that they are going to use some other kind of broadcasting ; sports

broadcasting is what they are hinging their prospect of success on.

In other words, they have said plainly that they intend to go exten-

sively into sports broadcasting.
Now, I think something important in concluding, I should say, Mr.

Chairman, is this: I think baseball has behaved very responsibly in

terms of its obligations to the public in making its games available. In
the first place between the majors and the minors, as I say, we have
maintained this enormous entertainment network of 151 clubs and 151
markets around the country.
We play 2,000 major league games. We play 7,300 minor league

games. I cannot tell you how important this entire system is. It draws
over 40 million people, by far the largest of anything in professional
sports. Over 40 million people are drawn to these events.

If we were difficult in our broadcast policies and didn't telecast a

lot of these games, then I could say, I think the chairman should say
to me, "Well, what have you got to complain about?" We do broadcast
our games by television, very extensively. Of our 2,000 major league
games nearly 1,100 are telecast annually, and not telecast over just
one station, Mr. Chairman. We are currently telecasting over 173
television stations in and around our local markets through our local

broadcasting contracts.

Now, if you will look at our national broadcast contract, there we
were telecasting regularly over 190 NBC stations in the United States
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covering the country. There was a game every Saturday during the

baseball season and a game on 15 Monday nights during the baseball

season. NBC carries our all star game as they did last week, our league
champion series and our world series. All of these are carried nationally
all over the country.
So that literally hundreds and hundreds of thoupands of hours of

television time are provided today by major league baseball, I think
a very responsible performance in our attempts of serving the public
with pictures of our games. We feel that this has been a reasonable
and fair performance on our part in terms of the public need and
interest.

And I think that it is fair to assume that vre will look at newly
developing technologies and try to use them, given control of our

product as we pray we shall be, and try to use them thoroughly in

the public interest as we have in the past; as we have, for instance,
with our world series games where there is no blackout. We telecast

the world series not only in the cities where those games are being
played, but all over the country as well. Knowing occasionally we
may get a public relations blackeye because you may see a few empty
seats here and there because we will televise right in the market, but we
do in trying to serve the public interest and we feel we have behaved

very responsibly in this way. So we do support the bill, and we very
particularly support section 111.

And I thank you for your consideration.

Senator McClellan. Thank you very much, Mr. Commissioner.
Mr. KucK. Mr. Chairman ?

Senator McClellan. Mr. Ruck, all right.
Mr. Ruck. Yes, sir.

Since hockey and baseball share similar player development prob-
lems, we like baseball must develop our own minor league players.
We, too, have both our network television contract, extensive local

contracts. We will support the remarks made by Mr. Kuhn.
Senator McClellan. Thank you, sir.

Mr. Brennan. Mr. Vanderstar of the National Football League.
Mr. Vanderstar. Mr. Chairman, I have submitted a statement on

behalf of Commissioner Rozelle of the National Football League.
Essentially what it does is warmly endorse and urge the enactment
of those provisions in this bill which deal with carriage of sports on
cable systems, in particular 111(c)(4)(C).
We have made a record before the committee and also before the

Communications Commission about our need for this. We have tried

to show that contrary to the comments repeatedly made by the cable

industry, the purpose of Congress in 1961 in enacting Public Law
87-331 was to give the professional sports leagues the privilege to sell

their games on a pool or joint package basis to a single network.

Congress loiew fidl well then when it enacted that exemption from
the antitrust laws, that in allowing, in our case the NFL, to do that,
we would be selling games in a fashion that would result in one game
being telecast in each market.

Now, with the growth of more teams, with the amalgamation
of the two leagues and so on, we are now in a position where in every
market in the United States on Sunday afternoon there are two, and in
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most of them three, live telecasts of professional football games avail-

able to the viewing audience.

We think, and a good many other i^eople think, that is plenty of

professional football on television. We have structured the distribu-

tion of those games in a way that we think ser^^es the public interest for

a variety of reasons, and what we ask is that we be allowed to continue
to do that, that we not lose control of unj distribution of this product
for financial reasons and other reasons as well, and that we not see

cable systems allowed to continue and increase the practice of simply
moving game telecasts throughout the country to suit their own interest

and convenience, rather than ours or the public's, as we see it.

That is our position.
Senator McClellan. Thank you, very much.
For the record, the Chair obser\es we are going to have a rollcall

vote, only it came quicker than I thought, so I'm going to have to

leave in a moment. If you can finish real quickly.
Mr. KAUFMAjf. Mr. Chairman, we have submitted for the record

the statement of Commissioner Kennedy of the ISTational Basketball
Association strongly supporting the provisions of the bill as they ai'e.

I would like to point out two things, if there is time, that the com-
mittee should take into consideration. Professional basketball games
like otlier professional games discussed here are not produced pri-

marily for television. They do liave a unique character. They are
different from the other types of broadcasting material, to which the
cable people refer.

Tliey do not have a potential for reuse that other types of entertain-

ment programs may have. They do not have the type of national ac-

ceptance with respect to a particular game ;
and for that reason, they

do deserve special consideration.

Here we would also like to point out tliat there has been a dis-

cussion of the antitrust exemption which is, in our view, not quite
complete. The antitrust exemption that was granted was granted with

respect to pool broadcasts, because one was thought to be needed. No
one ever felt that the decision of a team on a

single basis to sell one

game and not to sell another game needed congressional support.
And the marketing plans of the individual members of the Na-

tional Basketball Association in their single game sales on a nonleague
basis have been that they would sell as many games as possible with-
out interfering with attendance.
The problem that they face with the cable situation is that the game

which has been not sold at home, but which the visiting team is allowed
to take back, was not sold for a specific economic reason, which was to

preserve the gate. The cable proposes to bring that game back into the
home team area, and in effect, to destroy the gate, which the team is

trying to protect.
It places a terrible burden on the team to decide whether it will ex-

clude the cameras of the away team in order to protect its very exist-

ence in terms of ticket sales, and that is a choice to which sports should
Jiot be put. The only result would be to deprive people of the ability
to watch sports and not to add to the number of games that they re-

ceive. I think that is a point which should be taken into account.

Also, I would join with the other sports in the support of the bill

in its present form.
Thank you, Mr. Chairman.
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Senator INIcClellan. All right.
Thank you very much.

[The prepared statements of the Professional Baseball Leagues, Na-
tional Hockey League, American and National Football League and
tlie National Basketball Association follow :]

Statement on Behalf of Major League and Minor League Baseball, by
Bowie K. Kuiin, Commissioner of Baseball, Before the U.S. Senate Com-
mittee ON the Judiciary, Subcommittee on Patents, Trademarks and Copy-
rights, IN Support of S. 1361

Mr. Chairman. I appear here today in strong support of the provisions of
Section 111(c)(4)(C) of S. 1361. I am appearing on behalf of tlie 24 Major
League Clubs of both tlie American and the National Leagues as well as the 127
Minor League Clubs comprising Professional Baseball's system of 17 Minor
Leagues.
The matter before the Subcommittee, of course, is the Copyright Revision Bill,

S. 1361, for the general revision of the copyright law.^ Those portions of Section
111 which we support would, in effect, allow professional sports organizations
like Basel>all to continue to determine when and where their sporting events
will be telecast.

Specifically, Section 111(c) (4) (C) of S. 1361 would ensure that professional
spoi-ts will retain complete control over the transmission of a Club's games by
cable television.

As you know. Professional Baseball over the past few years has provided this
Subcommittee and successive Congresses dealing with the problem of copyright
revision detailed evidence that the indiscriminate transmission of sports sig-
nals by cable television systems could do serious violence to attendance at Major
League and Minor League games as well as critically undermine telecasting reve-
nues upon which Professional Baseball's economic viability clearly depends.

I appear here today for two compelling reasons :

(1) To urge the Subcommittee to hold fast to the letter and the spirit of
Section 111(c) (4) (C) as the Subcommittee has di-afted it and as the Sub-
committee reported it when it last took formal action on the bill.

(2) To submit, for the Subcommittee's record, a detailed survey consti-

tuting dramatic new evidence illustrating that the uncontrolled and unlimited
transmission of .sports broadcasts by cable systems could totally disrupt Base-
ball's historic local and regional telecasting patterns—\vith the most serious
consequences for Baseball's future.
At the outset, nevertheless, I want to emphasize that there are obvious public

interest benefits inherent in the newly emerging cable television technology.
Cable offers an opportunity for extending more programming, and more pro-
gramming choices, to the American viewing public, especially in rural and other
under-served areas. We will be most aware in times ahead of opportunities to

experiment with all forms of the new technology^—as long as we can assure that
no fundamental damage is done to our existing television packages and the home
gate. It must be recognized that Baseball's tradition as the national pastime has
been considerably enhanced by the game's extensive exposure on network, re-

gional, and local over-the-air telecasts. Today close to 60 percent of all Major
League Baseball games are telecast, and this programming obviously constitutes
a crucial ingredient in the maintenance of Baseball's economic health.

Thus, we must strike the most careful balance in any experiments with the
new technology. The present provisions of Section 111 retain for us control over
the telecast of our games. This will permit us to proceed in negotiations with
the new teclmology in a fashion which will preserve the essential over-the-air
role in our telecasting. As we point out, to give cable an across-the-board com-
pulsory license to our telecasts would deprive us of the ability to proceed with
controlled experimentation. I can assure you that the Commis.sioner's office will
move forward reasonably and responsibly in any negotiations with cable interests.

I. summary op baseball's position

Baseball's basic position on the merits of the copyright issue remains as
follows :

A. Unrestricted cable transmission of Baseball games could seriously dilute

IS. 1361, 93rd Cong., 1st Sess. § 111 (1973). See specifically Section 111(c)(4)(C).
20-344—73—35
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the value of Baseball's television revenues and devastate home game attendance
in both Major League and Minor League cities :

(1) Baseball's television revenues currently constitute about 25 percent
of its total operating revenues. Unrestricted cable transmission will surely
have a crippling effect on this vital source of revenue underpinning Base-
ball's economic health. Unlimited cable carriage will destroy the exclusivity
of local Baseball programming which each Club presently offers in major
metropolitan areas, thus diluting the value of each Club's local and network
broadcast package.

(2) Further, if there is no prohibition of unrestricted carriage of games,
cable carriage can have a devastating effect on home gate attendance in

Major League cities.

(3) Even if some form of a blackout restriction is adopted, this would
leave cable free to import distant signals of competing games any time that
a team is on the road despite the fact that most Major League teams telecast

only away games back to the home city. These cablecasts would be in direct

competition with-—and seriously depreciate the value of—the television

package that a local club has to offer.

B. Televised Baseball is already widely available to the American public. In-

deed, there is no lack of Baseball broadcasts over the air currently. Of the total

of almost 2,000 scheduled Major League games during the 1971 season, close to

60 percent were televised. Nationally televised games over the 190 affiliates of the

National Broadcasting Co. (NBC) include the NBC Game of the Week, the 15

Monday Night Games also carried nationwide, the two League championships,
the All-Star Game, and the World Series.

Beyond the national network, each Club authorizes additional local and
regional telecasts of its own games—in 1973 some 1,093 regular league games tele-

cast on 173 different television stations.

Nevertheless, Baseball recognizes that there can be legitimate experimentation
of televised Baseball on cable television systems so long as Baseball retains con-

trol of bargaining rights over cable carriage of Baseball games to ensure that its

over-the-air broadcast package is not compromised.
C. Unrestricted cable carriage could destroy the Minor League system. In 1971,

the 17 Minor Leagues (comprised of 127 individual U.S. teams) played more than
7,300 games before some 11 million fans. In many cities across this country. Minor
League Basel.all is the only live professional sports event available in the local

community. Moreover, this extensive Minor League system is essential as a train-

ing ground for the Major Leagues—v\^hich spend approximately 25 percent of

operating revenues ($31 million in 1969) for player development. Unrestricted

cable-casting in Minor League communities would decimate home attendance.
New evidence confirms our earlier fears that unrestricted access to sports pro-

gramming by the rapidly growing cable industry poses for Baseball problems of

catastrophic proportions.
In order to secure a further factual foundation to our concerns, I commissioned

a survey of each of the hundreds of cable television authorizations issued by the
FCC over a year-long period to determine the extent to which the home territories

of the various Major League Clubs are open to invasion by the importation of
distant broadcast signals tran.smitting Baseball games.
The results of this survey dramatize Baseball's plight.
The FCC authorized 304 cable systems in territories of Major League Clubs

during the first year following the adoption of its new cable rules (from March 31,

1792, to April 1, 1973). At least 171 of these cable systems—or 56 percent—will

import signals of a distant TV station which telecasts the games of other Clubs.
For instance, cable systems in the heart of the Philadelphia and Boston home
territories have already been authorized l)y the FCC to carry the extensive tele-

cast schedules of the New York Yankees and Mets from stations WPIX-TV and
WOR-TV in New I'ork. There is nothing either the Mets or Yankees can do to

prevent this.

In the Boston Red Sox's home territory, eleven commimities within 35 miles
of downtown Boston have received authorizations from the FCC under the new
cable television rules to carry the distant signals of the two New York televi-

sion stations carrying the Yankees and the Mets. WPIX-TV and WOR-TV. In
the Philadelphia Phillies' home territory, the New York invasion is also sig-
nificant. Cable systems in twelve communities within 35 miles of the heart of
Philadelphia will carry the Mets, and six cable systems will carry the Yankees.
The Minnesota Twins, thanks to the importation of WGN-TV, Chicago, into
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suburban Minneapolis-St. Paul, will compete with the cablecasting of 148 Chi-

cago Cubs games on a cable system in Bloomington, Minnesota, home of the
Twins' Metropolitan Stadium.
The Pittsburgh Pirates, the Cleveland Indians, the Kansas City Royals, the

Cincinnati Reds, and several other Clubs will suffer similar invasions by cable

importing distant signals of major independent stations. The most dramatic ex-

ample of this "super station" syndrome,, so far as revealed by our study, is

WOR-TV, New York, which will carry regularly the Mets' games to cable tele-

vision systems as far West as Ohio and as far North as New Hampshire.^

II. BACKGROUND OF THE COPYRIGHT REVISION BILL

Before presenting Baseball's position in detail, it is useful to review the history
of the Copyright Revision Bill's sports-cable provision which affords profes-
sional sports control over the transmission of its games.
You will recall that in 1967 and 1968 the Commissioner of Baseball expressed

his grave concern that Baseball would be seriously prejudiced if it did not receive
full control in the Copyright Revision Bill of the dissemination of its television
broadcasts.

After the most careful consideration, in the spring of 1969 the Subcommittee
reported out a copyright revision bill which included provisions comparable to
Section 111(c)(4)(C). The Subcommittee's draft concluded "that the trans-
mission of organized professional sporting events requires special considera-
tion."

^ The Subcommittee Report stated further that :

*

"Unrestricted secondary transmission by CATV of professional sporting events
would seriously injure the property rights of professional sporting leagues in

televising their live sports broadcasts. Unregulated retransmission of live sports
events could also have serious consequences on gate attendance, such as major
and minor league baseball games."

Most emphatically, there are no new economic facts which would alter the
Subcommittee's initial determination.
On February 3, 1972, the Federal Communications Commission announced it

was lifting the freeze on cable television development by promulgating a new
regulatory structure effective March 31, 1972. On that same date, February 3,

the FCC in a separate rulemaking proceeding proposed a sports-cable rule
framed in the narrower terms of the Sports Broadcasting Act of 1961.° The rule

provided protection from imported distant signals carrying distant sports events

only when a team was playing at home—a proposal parallel to the blackout pro-
visions in the 1961 Sports Bi-oadcasting Act. Baseball appeared in FCC proceed-
ings to press for the Commission to adopt regulatory provisions comparable to
those in Section 111(c) (4) (C). There are clear indications that the Commission
feels that it is restrained in the development of rules by the policies set forth
in the Sports Broadcasting Act of 1961 and believes that Congress should resolve
the underlying policy issues in the copyright revision bill. Thus, in promulgating
its rulemaking on the sports-cable question, the Commission said :

*

"This is a complex area involving the effect of telecasting on gate receipts of

sports teams and their ability to survive or thrive. Consequently, we welcome
Congressional guidance."
The Commission, then, shows every disposition to defer to this Subcommittee

and the Congress in their consideration to extend to sports complete control over
the dissemination of sports telecasts. The FCC has never completed final action
on its proposed sports-cable rule, although it promised prompt action at the time
broad-scale hearings held before the full Commission in .July 1972."

In the meantime, Baseball and other sports are being put in a highly prejudicial
position as the FCC continues to approve hundreds of authorizations to cable

systems which are planning to use sports as a major factor in selling their serv-

ice. Indeed, the cable industry's trade association has said that "proposed systems

- In Ohio, WOR-TV and the Mptf5 are on a cable television system in Ashtabula ; the
Bystem lias 6.184 subscribers. In New Hampshire, WOR-TV and the Mets are on a cable
B.vstein in Nashua ; the system has .'H,()73 subscribers.

" Draft Report ot the Subcommittee on Patents, Trademarks, and Copyrights, U.S.
Senate Committee on the Judiciary, on S. 543 (now S. 1361), Spring. 1969.

* Id.
= Cable Television and the Carriage of Sports Programs, Docket No. 19417, 36 F.C.C. 2d

641 (1972).
«7r/.
"
Cable Television and the Carriage of Sports Programs. Docket No. 19417, Oral Argu-

ment Before the Federal Communications Commission en banc, July 20, 21, 1973.
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in major markets, already faced with heavy exclusivity for movies and series,
have coiinted on sports as the redeeming factor to develop the planned opera-
tion."

* Of course, these cable authorizations have been granted with the recog-
nition that their rights to carry sports broadcasting can be limited or eliminated
by FCC rule or Congressional action.

ni. MASSIVE DISEUPTION OF THE SYSTEM

Unrestricted Cable Transmissions Will Cause a Massive Disruption of the
Present System of Distribution of Baseball Telecasts.
The plight Baseball faces can be understood only against the background of

the distant signal rules which the Commission adopted on February 2. 1972, and
made effective the following March 31.* Essentially, the rules would permitOATV systems operating in metropolitan communities in which Major League
Baseball teams are located to import the signals of two or three distant inde-
pendent (non-network) stations. The distant signals could be imported from any
market in the nation which is not In the top twenty-five markets. However, if
Ihe distant signal is to be imported from one of the top twenty-five markets, then
Ihe system would have to use signals from stations located in either of the two
nearest of the top twenty-five markets. As a practical matter, most of the im-
portation of distant signals which will affect Baseball will come from the top
twenty-five markets.^" This is because the major independent television stations
in the largest metropolitan centers happen to be the wealthiest independent
television stations in the country with the best and most lucrative movie and
sports contracts offering the most popular programming. This development is

inherent in the structure of the new cable television rules, a structure w^hich
xavors a very few, well-established independent television stations like WOR-TV
in New York and WGN-TV in Chicago.
The following examples illustrate the point :

Chicago is the nearest of the twenty-five largest metropolitan areas to Mil-

waukee and would be the logical source of independent station signals to be car-

ried by a Milwaukee CATV operator. The Chicago Cubs' broadcast rights are held

by WGN-TV, an independent, which this year is telecasting 148 of the 162 regular-
season Cubs' games. A second independent, WSNS-TV, holds broadcast rights to

the White Sox games and will telecast 129 games this season. These independent
stations are likely candidates to be selected by CATV for distribution in Mil-

waukee's home territory. Thus, added to the telecasts which the Brewers have
authorized, an additional 277 Baseball games could be made available in Mil-

waukee's home territory, only some of which would be required to be deleted

when the Brewers were playing at home under proposed FCC rules.

Chicago and Milwaukee are the nearest of the top twenty-five markets to

Minneapolis-St. Paul, home of the Minnesota Twins. Since rights to the Mil-

waukee Brewers games are held by a network station, a cable system operating
in Minneapolis could not obtain those games, but the same service from Chicago
could be provided in Minneapolis as in IMilwaukee with the same impact on the
Twins.^ Indeed, the cable television system recently authorized and now
abuilding in Bloomington, Minnesota (pop. 81,761), site of the Twins' Metropoli-
tan Stadium, has already received FCC authorization to import the distant

signal of WGN-TV. This means that any cable subscribers living in the shadow
of the Twins' Stadium can have access to 148 televised Chicago Cubs games.
A CATV system operating in San Diego (the fifty-second market) could also

bring in two distant independent signals. It would most likely select those from

s NCTA lesislative letter, Apr. 11, 1972.
9 Cable Television Service, Part 76, 47 C.P.R. § 76.5 et seq. (1972).
w That the problems are critical for Baseball is clear from these additional facts. There

are 151 Major and Minor Lea^e teams in the United States which play in almost as many
different communities. An analysis of Television Factbook's 1972-197.3 Services Volume
reveals that, in all but a handful of communities which have Professional Baseball teams,
there are CATV systems in operation ; franchises outstanding for CATV systems ; or
franchise applications pending and under active consideration.
n rinc^so is also one of the two top twenty-five markets nearest Kansas City where the

Royals play.
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San Francisco and Los Angeles, the nearest of the top twenty-five markets which
carry Giants, Dodgers and Angels games.^
Both the New York Yankees' and the New York Mets' broadcast rights are held

by independents. WPIX-TV is telecasting 69 Yankees' games this season, and
WOR-TV is telecasting 112 Mets' games. The signals of these stations are plimis
for cable systems which are eligible to carry them under FCC regulations. Sys-
tems operating in the heart of the Philadelphia and Boston home territories have
already been authorized to carry these signals—and their consequent impact
upon attendance and broadcast rights of the Phillies and Red Sox. Boston is

perhaps experiencing the most dramatic invasion from the New York teams.
Eleven communities within 35 miles of downtown Boston have received authoriza-
tions from the FCC under the new cable television rules to carry the distant

signals of the Yankees' and the Mets' flagship stations, WPIX-TV and ^^"OR-TV.-
This means that these 11 Boston area cable television systems are authorized to

carry all 181 televised games of the Yankees and the Mets.
To date there has been no cable development in the City of Boston itself. How-

ever, one nearby Boston suburb, Somerville, Massachusetts, from where across
the Charles River one can see Fenway Park, lias received one of the eleven
FCC authorizations, and construction of a cable system is underway. Today the
Somerville cable system has only 69 subscribers ; but the potential in Somerville,
with a population of 88,779, is far greater.
The Montreal Expos are carried on Canadian television stations in both French

and English. Presumably, every CATV system in this country could la^vfully
carry the signal of a foreign language station carrying Expos Baseball."
The foregoing are, of course, illustrative only and do not exhaust the potential

for conflicting telecasts of Baseball games fi-om distant markets. As pointed out
next, unless Baseball controls the distribution of its product, tliere is a substan-
tial threat that numerous teams, both Major and Minor Leagues, and ultimately
Professional Ba.seball itself, may well be irreparably injured.

IV. ECONOMIC HAEDSHIP FOR BASEBALL

Unrestricted Cable Transmissions Will Seriously Undermine the Ability of
Baseball to Obtain Substantial and Essential Revenues From the Sale of Tele-
casts of Sports Contests.
The critical concern of Baseball with unrestricted cable transmissions is that

it will almost certainly undermine the potential sales value of current Baseball
telecasts-—both on the league and individual team levels. The dangers Mhich
this situation poses to the continued health and vitality of Baseball cannot be
overstated.

1. The Widespread Presentation of Baseball Telecasts Under the Present Sys-
te^n. A discussion of the effect of unrestricted cable transmissions must be

presented in the context of the current pattern of distributing Baseball contests.
The most obvious point is there is no shortage of telecasts of Major League
Baseball games. Nationally, at least one game (the NBC Game of the Week)
is carried over a national network each week during the season in approximately
190 television markets. In addition, there are 15 Monday night games carried
nationwide. These games are selected for maximum audience interest based
upon the current state of the various pennant races. And of course the most
significant events in Baseball—the World Series, the two League Championship
Series, and the All-Star Game—are also carried by NBC throughout the nation.

Beyond this, each major league team determines the extent to which it will

authorize local telecasts of its own games, and these telecasts provide additional

viewing fare for millions of Americans. Every Major League team has authorized
telecasts of some of its schedule. These individual contracts (exclusive of that
of the Montreal Expos, whose games are not telecast in any United States mar-
ket) in 1973 will result in 1,093 regular league games telecasts on 173 different

television stations. The tables set forth below reflect the extent of such indi-

vidually authorized telecasts planned for the 1973 championship season.

^ The Los Angeles independents which hold the rights to the Dodgers and Angels games,
may in any event, be "significantly viewed" in San Diego and the signals would not be
counted against the two distant station allotment.

IS Section 76.61(e). 47 C.F.R. § 76.61(e) (1972).
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SUMMARY OF PLANNED HOME AND AWAY GAMES TELECAST, BY TEAM, 1973

Atlanta Braves
Baltimore Orioles...
Boston Red Sox
California Angels
Chicago Cubs

Ctiicago White Sox..
Cincinnati Reds
Cleveland Indians...

Detroit Tigers
Houston Astros

Kansas City Royals..
Los Angeles Dodgers
Milwaukee Brewers.
Minnesota Twins
New York Mets
New York Yankees..
Oakland Athletics...

Philadelphia Phillies

Pittsburgh Pirates...

St. Louis Cardinals..
San Diego Padres...
San Francisco Giants

Texas Rangers

Total
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liibit B shows the dollar value of and contribution to operating revenues of broad-
cast rights for all Major League teams. These financial data demonstrate that
broadcast revenues are absolutely essential to Baseball's survival. The most re-
cent study of Baseball's financial results, prepared by Arthur Anderson & Co., for
the year 1969, indicated that 13 of the 24 Major League Clubs suffered losses,
some of them very substantial. The aggregate results for all 24 clubs in 1969
showed total losses in the millions. Thus, with these bleak operating results, any
diminution of Baseball's broadcasting revenues could threaten the very continued
existence of the sport.

3. Indiscrimate Cablecasts Could Seriously Impair the Revenues That Baseball
Receives From Television. To give cable systems a compulsory license to telecast
distant baseball games would assuredly have an immediate impact upon the price
which a broadcaster or sponsor would be willing to pay for the broadcast rights to
a given Club's games. To illustrate, the broadcaster pays the Club for the rights
to telecast a certain number of the Club's games. The broadcaster can sell the
games to sponsors on the basis that these telecasts will be the primary source of
televised Baseball entertainment in a particular community during the regular
season. If, however, a cable system can provide thousands of the city's residents
with literally hundreds of other distant Baseball games from distant communi-
ties, the broadcaster and the sponsor naturally will pay far less for the rights to
the home team's games than would otherwise be the case. This loss of revenue
could have the most serious consequences, as outlined above.
Furthermore, the ultimate effect of unlimited cable transmissions coiild be so

severe that independent stations would no longer be considered by Baseball
Clubs to be eligible for the purchase of broadcast rights. In order to secure the
protection which Baseball needs, all teams may be forced to deal only with net-
work-affiliated stations.^ However, this decision itself could have serious conse-

quences ; independent stations today provide a strong source of competition for
television rights. The removal of this competition can have only an adverse effect

upon potential revenues.

V. PLIGHT OF THE MINOR LEAGUES

The Proliferation of Cablecasts Could Cause the Death of the Minor Leagues.
Baseball has a special interest—separate and distinct from that of copyright

owners generally and other professional team sports—in protecting its Minor
League system against unwarranted intrusion from telecasts of Major League
teams.
At this time, there are 17 Minor Leagues in the United States comprised of 127

individual United States teams. In 1971, there were more than 7,300 Minor
League games played before approximately 11,000,000 fans. Minor League Clubs
are the principal source and proving ground for Major League players in addi-
tion to being an important source of entertainment for millions of Americans.
No other professional sport operates a player-development system of even

remotely comparable magnitude. Indeed, the Minor Leagues exist only because
of the direct subsidies provided them by the Major League Clubs and the working
agreements which have evolved between Minor League teams and Major League
Clubs. In 1969 alone, more than $31 million (or 25 percent of operating revenues)
was expended by Major League Baseball on player development, the majority
of which went to the major league. Unlike professional football, which utilizes

the nation's universities and colleges as its proving grounds for players. Baseball
must spend these substantial amounts to ensure to the fans a steady flow of
talent.

As noted above, virtually all of the smaller and medium size communities which
have Minor League teams have cable systems in operation, franchises outstand-

ing for cable systems, or a franchise application pending under active considera-
tion. Thus, these communities are open for the wholesale importation of sports
broadcasts by local cable systems.
There is persuasive evidence that such unregulated expropriation of live Major

League games by cable systems could seriously affect Minor League attendance.
An inquiry regarding potential cable impact upon Minor League operations
produced the following comments :

"

15 Professional Football, which sells all of its rights on a packajre basis to tlie national
networks, does not, of course, confront the same problem Baseball does. Particularly in
the metropolitan market where "adequate service" is already provided, cable systems
cannot brinsr in distant network stations with competing football telecasts." See Exhibit C for a collection of responses from Minor League teams.
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"I definitely feel that CATV would kill practically all of our fans we have
left."

"It is my definite opinion that telecasts [by] cable [of] league games into this

area would definitely hinder our attendance. I do not have to remind you that

attendance in Minor League Baseball parks is a nationwide problem and any
further infringement of telecast baseball broadcasts would probably make it

imix»ssible for most minor league clubs to continue a successful oi^eration. It is

too easy even now to stay at home and watch television than to go out and
support your own local activities whether it be baseball, hockey or basketball—
and we have all tlu'ee in ISalem."

"Again, in my opinion, CATV in this area would come close to being the death
knell of Minor League Baseball in Rochester. We are trying by every promo-
tional means possible to keep AAA baseball in Rochester for the benefit of the
entire community and ai-e attempting in every way possible to provide whole-
some recreation for families and youth in Rochester. I feel it is about time we
had lielp instead of hindrance."

"If we were to be exposed to this type coverage, there would be no doubt iu

our minds that it would affect our attendance seriously.

"Obviously, if such telecasts were to reach our city, our attendance would
suffer drastically."
A reduction in gate attendance at Minor League games with a corresponding

reduction in revenues would pose a dilemma for the Major LeagTies wliich do
not have available additional resources to keep the Minor Leagues in operation.

VI. CONCLUSION

In summary, I believe there are sound legal, pul)lic policy, and practical
reasons why Baseball must maintain control over the dissemination of its games
to the viewing public. The Federal Communications Commission's new regida-
tory scheme for cable television will permit the development of cable in such a
way that it could completely undermine Baseball's orderly telecasting patterns
and, hence, seriously dilute the value of Baseball's gate receipts and broadcast-

ing rights.
While Baseball is anxious to experiment with the promises of the new cable

technology, it is fundamental for Baseball to have complete control of the rights
to its games in order to strike an appropriate balance between Baseball's tradi-
tional commiment to over-the-air broadcasting and any experimentation with
cable television.

Exhibit A
See the attached black binder for the complete survey, with a covering memo-

randum, commissioned by the Commissioner of Baseball to study the effects of
the first year of the Federal Communications Commission's new regulatory struc-
ture for cable television.

Exhibit B

REVENUES TO ALL MAJOR LEAGUE CLUBS FROM TV AND RADIO

Year
Local

contracts

National

network
contracts Total

1965 $12,497,000 $9,254,000 $21,751,000
Percent of operating revenue 14.2 10.5 24.7
1966__ $13, 907, OCO $9, 424, COO $23, 331, 000
Percentof operating revenue 13.9 9.4 23.3
1967... $13,747,000 $11,807,000 $25,554,000
Percent of operating revenue 13.9 12.0 25.9
1968 $16,375,000 $12,339,000 $28,714,000
Percent of operating revenue 16.3 12.3 28.6
1969 $17, 970, 000 $15, 529, 000 $33, 499. 002
Percentof operating revenue 14.6 12.6 27.0
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Exhibit C

eepresentatrv'e comments of minor league baseball teams on the impact
of catv upon theib attendance

"I definitely feel that CATV would kill practically all of our fans we have left."
"There is no doubt as to the fact that this WOULD HURT our attendance

TREMENDOUSLY, as do ALL telecasts agrainst our HOME games. This is the
very thing that can and will put us all out of business, but quick."

"It is my definite opinion that telecasts [by] cable [of] league games into this
area would definitely hinder our attendance. I do not have to remind you that
attendance in minor league baseball parks is a nationwide problem and any
further infringement of telecast baseball broadcasts would probably make it

impossible for most minor league clubs to continue a successful operation. It is

too easy even now to stay at home and watch television than to go out and support
your own local activities whether it be baseball, hockey or basketball—and we
have all three in Salem."

"Again, in my opinion, CATV in this area would come close to being the death
knell of minor league baseball in Rochester. We are trying by every promotional
means possible to keep AAA baseball in Rochester for the benefit of the entire

community and are attempting in every way possible to provide wholesome recre-
ation for families and youth in Rochester. I feel it is about time we help instead
of hindrance."

"Cable TV does hurt our attendance when we play at home. Most every night
of the week you are able to get either the Mets or Yankees games when they play
at night. Sometimes you can get both the Yankee and Met games. On holidays it

kills our attendance when we play at night."
"During the 1968 season, the telecasts of Major League games via CATV did

reach Elmira and, although it is hard to estimate if these games had any effect
on our attendance, I'm sure it did. On nights when there was a so-called 'crucial'

game on TV and we were playing home, our game attendance was down. This
was also true if the weather conditions were less than ideal."

"In reply to your request for CATV information, the telecasts of the games
played by the Mets and Yankees all reached our city in the three years we have
been members of the NY-Penn League. These are the years 1966, 1967, and 1968.
"While it is most difiicult to accurately gauge the effect of the activities with-

out a comprehensive study, I would think they did adversely affect our attend-
ance. One thing is sure . . . they did affect us on the nites which were threatened
by inclement weather."

"I did operate the Williamsport Club in 1964 and 1965 and we did have cable
TV there. I felt that it did hurt our attendance, since people were less inclined
to go out at night and pay to see minor league baseball when they could see one
or more major league games at home in the comfort of their living room, at a
much lower price, which was next to nothing."
"Should the CATV telecasts of Major League games . . . come to our city I

believe we would have to disband baseball. This year the Major League night tele-

cast of baseball cut our attendance about four fifths."

"If we were to be exposed to this type coverage, there would be no doubt in
our minds tliat it would affect oiir attendance seriously."

"Obviously, if such telecasts were to reach our city, our attendance would
suffer drastically."

"I sincerely believe that any telecasts of major league games into our city while
we are playing hurts our attendance very much. I do not see how TV games can
help the minor league attendance."

Statement of Don V. Ruck, Vice President, National Hockey League

Mr. Chairman, my name is Don V. Ruck and I am Vice President of the Na-
tional Hockey League. I am accompanied by counsel, Philip R. Hochberg of

Washington, D.C.



548

We appreciate the opportunity to come before you and testify on your bill,

S. 1361, wliich we fully support. I think there is a consensus that this Subcom-
mittee may be the court of last resort in the copyright area

;
we welcome the

chance to place our case before you.
I would like to second the remarks offered by Commissioner Kuhn. Since

hockey and baseball share similar player developmental patterns, we echo his

concern for the minor leagues.
The National Hockey League is not the benefactor of ready-made playei's

from the Collegiate ranks. We must develop our own talent. There are, in the
United States, five leagues on a minor level. And it is the NHL teams which
underwrite the bulk of the cost to operate the minor teams so as to assure the

development of young talent.

We, like baseball, are very concerned with the impact that importation of sports
signals via cable systems would have on these minor leagues.
More importantly, however, is our concern for the major league of hockey, the

National Hockey League. Again, like baseball (and like basketball), the NHL
has games scheduled virtually every night of the week. You can well imagine
what would be the fate of our new Washington hockey team in 1974 if it faced—
on a Wasliington cable system—the importation of NHL hockey from Phila-

delphia, New York, and Boston on a nightly basis. The same problem would be
faced by our newer teams in Los Angeles, Oakland and Atlanta where hockey
has not yet caught on.

And yet the Commission's Rules would afford greater protection to "Pantomine
Quiz" and "Bridget Loves Bernie" than they would to professional and amateur
sports. Something, I suggest to you, Mr. Chairman, is out of kilter there.

It is indeed ironic that we should be here this week. It was almost exactly two
years ago that Chairman Burcli, in his Letter of Intent of August 5, 1971, noted
that the question of sports programming was a difficult one. He promised ex-

pedited consideration of the matter, so that it would be concluded before "the

significant emergence of new systems".
And again, a year ago in oral argument on this issue before the Commission,

the same fear was voiced. It was stated to the chairman that systems would
attempt to sell hookups on the basis of importing distant sports signals.
At one point, he noted that (as of that date) only 13 Certificates had been

granted. Today, some 1,100 certificates have been granted and more are being
granted daily. Many of the applications and grants are for either the core city

contiguous suburl>an area.
For instance, literally dozens are in the Philadelphia area and four are

specifically within the City of Philadelphia itself—including one literally across
the street from the Spectrum where these teams play. And this is the very system
which has based its appeal for subscribers on distant sports signals! (I am
attaching as a^ Exhibit an advertisement which recently appeared in a Phila-

delphia newspaper.)
Members of the Commission urged sports to look to Congress as its remedy.

Senator Pastore, for one, has indicated his concern with cable systems importing
distant sports signals not authorized to the local station. We agree.

It would seem uncommonly logical that the entrepreneurs who have invested
millions of dollars to develop the professional sports franchises should quite rea-

sonably, maintain the right to when and where their product will be telecast.

Accordingly, we urge the passage intact of S. 1361.

Thank you.
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Office op the Commissioneb,
American Football League/National Football League,

New York, N.Y., August 1, 1973.
Hon. John L. McClellan,
Chairman, Subcommittee on Patents, Trademarks, and Copyrights,
U.S. Senate, Washington, D.C.

Dear Chairman McClellan : In response to your announcement of further
hearings on S. 1361, I am pleased to submit my statement on the treatment in
that bill of the carriage of sports telecasts on cable television. Copies of my state-
ment on behalf of professional football are enclosed herewith.

Let me express the hope that the way can now be cleared for legislative action
on this pressing matter in view of the recent new spurt of cable growth and the
inaction of the Federal Communications Commission on the matter. In my
opinion it would be unfortunate if enactment of Section 111(c) (4) (C) and other
relevant provisions were delayed further while large numbers of American fam-
ilies became cable subscribers, and cable owners made substantial capital invest-

ments, on the expectation that cable systems would be able to continue pirating
NFL game telecasts in derogation of the rights of our member teams.
As in the past, I would be glad to make myself available for further discussion

and to supply further information as the Subcommittee may require.

Respectfully,
Pete Rozelle, Commissioner.

[Enclosure,]

Statement of Pete Rozelle, Commissioner, National Football League, Before
the Subcommittee on I'atents, Trademarks, and Copyrights of the Senate
Committee on the Judiciary on S. 1361

Professional football maintains a strong interest in those portions of S. 1361
which would affect, from the copyright point of view, the carriage of sports tele-

casts on cable television. My statement is on behalf of the 26 member clubs of the
National Football League who represent many cities and metropolitan areas
across the country.
Our interest dates back to the days when cable systems began moving NFL

game telecasts around the country without seeking any permission (or offering
any compensation), and my statement to this Subcommittee dated August 3, 1966,
commenting on S. 1006, expresses that interest. On March 14, and October 31,
196S. I made further statements commenting on S. 597 and H.R. 2512, and we
have expressed our views several times since then.

In December 1969, the Subcommittee unanimously reported out a bill, S. 543,
which recognized the rights of those who spend considerable sums to stage pro-
fessional sports contests for the entertainment of many millions of fans at the
ball parks and at their television sets. The Subcommittee (1) expressly gave
full statutory copyright protection to live game telecasts and (2) applied that
protection to cases where cable systems would import game telecasts into areas
where television stations had exclusive rights to receive other games instead or
where teams were playing home games. Thus the Subcommittee put cable and
broadcast television on an equal footing vis-a-vis the telecasting of NFL and
other professional sports contests.

The Federal Communications Commission has not yet acted on its expressed
intent to deal with this problem. After the Subcommittee reported S. 543, the
Commission announced that it would address itself to various cable television

matters, including the carriage of distant stations televising professional games.
The Commission has adopted rules that govern general distant-station carriage,
and these rules fortuitousl.v resolve many of the NFL's concerns by generally
forbidding carriage of distant network-affiliated stations in most television mar-
kets ; most professional football telecasts are on these network stations. But
these rules contain provisions that would petfmit cable systems to carry single

programs from these distant stations at various times. It is likely that cable

owners, who often advertise outside sports programming a a prime attrac-

tion to gain new subscribers, will take full advantage of these provisions. The
Commission said in July 1970 (Docket No. 18397-A), and again in February
1972 (Docket No. 19417) that it would deal specifically with the unique problem
of cable carriage of sports telecasts, and we have on many occasions expressed
our views to the Commission in writing and orally. No action, however, has
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yet been taken. Xor is it entirely clear that the Commission has accepted our

position that it has the statutory authoi'ity to deal comprehensively with the

problem.
Meanwhile matters grow more pressing. After an earlier FCC action slowed

much of cable's previously rapid growth, the current rules have once again
permitted the industry to expand. In just over one year the Commission has
issued over 1,000 certificates authorizing establishment of new cable systems
or addition of new distant stations on existing systems ; many of these sys-
tems are or will be located in the heart of the nation's larger metropolitan areas.

Systems are now authorized or operating in substantial segments of the Atlanta,
Boston, Buffalo, Cincinnati, Cleveland, Los Angeles, New York, Philadelphia,
Pittsburgh, San Diego, San Francisco and St. Louis markets, to name only
areas where NFL teams are located, and in many other cities and towns as well.

There are something like 3,000 cable systems serving about 7 million homes in

0,000 communities across the nation, and one estimate is that 25 million homes
will be connected to the cable by 1975.

Thus, the need for an effective solution increases. And that solution simply
is to implement either in the copyright law or in FCC regulations the national

policy as it affects televising of professional sports contests. As the Subcom-
mittee's earlier action on S. 543 recognizes, that policy is most forcefully ex-

pressed in Public Law S7-331 (the Sports Broadcasting Act of 1961), as amended,
15 U.S.C. §§ 1291-95. There are three principal points :

(1^ It has always been the liglit and the practice of NFL teams not to tele-

vise a game in the very area in which it is being played. No television station
in that area is authorized to carry that game (except by delayed bradcast),
and no cable system should have any greater privilege. (The recent action of
the Commerce Committee regarding telecasts of sold-out games, even if enacted
into law, will have no bearing on tliis issue, because our concern in the copyright
area is simply to see that cable stands on no different footing from broadcasting.)

(2) The 1961 Act gave sports leagues like the NFL the right to sell television

privileges on a package basis and thereby to control the patterns of game tele-

casts. This has enabled the NFL to require networks to bring every team's away
games back to its home city, v.'hich as a practical matter has resulted in games
being carried on regional networks. And with one of these games also carried

nationally under our relatively new "double header" program, we have been
able to give most football fans two or three live telecasts of NFL games each
Sunday afternoon during the season while also giving each team roughly equal
television exposure. (Of course, Monday night games are also televised as are

Saturday games late in the season.)
(3) As reflected in Section 3 of the 1961 Ar-t, protecting attendance at college

and high school games is an important feature of national policy. We impose
restrictions upon the television networks and upon the teams to carry out rhis

policy.
As w'e have shown many times, unrestricted cable television would undermine,

perhaps seriously, these aspects of national policy and wou'd np.-et the League's
television patterns; it would also erode the value of the television rights we
sell to the national networks. To prevent the-e unwanted and unfair results, we
reaffirm our support for Section 111(c) (4) (C) of the pending bill. S. 1361. and
for the other provisions entitling live sports telecasts to full copyright protection.
We also urge vigorous action looking toward final enactment of these provisions
into law.

Statement of J. Walter Kennedy, Commissioner of the National Basketball
Association, Before the Subcommittee of Patents, Trademarks and Copy-
eights. Committee of the Judiciary, U.S. Senate on S. 1361

This statement is submitted in connection with the proposed Omnibus Copy-
right Bill, S. 1361. and specifically to support the retention in its present f(irm

of Section 111(c) (4) (C) of that Bill relating to the carriage of sports programs
on cable television systems.
The proposed draft of the Copyright Bill contains provisions which would give

to sports events the long overdue copyright-type protection which traditionally
has been available to other forms of privately produced entertainment. In addi-

tion, the Bill would give to sports the vital blackout protection with respect to

cable television systems like that which they presently receive with respect to

over-the-air television.
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Section 111(c)(4)(C) of the proposed Copyright Bill deals with the impor-
tation of distant sports signals. It provides that cable systems would be able to

carry a sporting event only under circumstances when free television could
carry it—that is, with proper authorization from the home team within the
particular television market.
The National Basketball Association believes that it is vital that Section

111(c) (4) (C) of the Omnibus Copyright Bill S. 1361 be retained in its present
form. Professional sports desperately needs this protection. Without it, cable

systems can do without authorization what local stations are properly limited
to doing only with permission. Cable should not be able to import distant signals
of sporting events unless a local station or cable system is authorized to carry
such programs by the appropriate team or league.
The need for the enactment of Section 111 in its present form is illustrated

by the nature of the business of professional basketball and by its economic
situation.

Professional basketball games are not produced primarily for television view-

ing and do not have the potential for resale and reuse that a non-sports enter-
tainment program might have. Therefore, importation of distant signals of live

basketball games would have harmful results in two important areas: (1) the
destructive impact on team attendance at home; and (2) destruction of the
team's natural markets for future sales of authorized telecasts and cable
transmission.

Sports telecasting is a unique form of entertainment with limited market-
ability, both in terms of time and regional scope. Therefore, cable importa-
tion of distant live sports programs creates problems of a far greater magnitude
than such cable distribution of other types of entertainment. Unlike "Lassie" or
'Gone With The Wind", very few backetball games (other than the "Game
of the Week") have a sufficient national impact to be sold for television on
more than regional basis, and none commands the requisite viewer interest
to be sold on a repeat basis.

The economics of professional basketball requires that t^ams and leagues
protect and expand existing sources and find new sources of revenues. Costs are
such even today that teams cannot exist if they depend solely on the income
generated from ticket sales. Television on an authorized, compensated basis
has been the answer for sports—but not if cable systems are allowed to destroy
these sources of revenues by picking up and distributing programs without com-
pensating either the teams or leagues.

In recent years, a major income factor for the members of the National
Basketball Association has been the NBA's ability to sell television rights on
a national network basis. Outside this weekly network showing, other existing
television rights are sold on a team-by-team basis. The revenues received as a
result of this sale of the right to broadcast certain games have kept many NBA
teams alive. These revenues are undoubtedly based upon the broadcaster's exclu-
sive right to the game in the relevant territory, his ability to sell commercial
time on the broadcast, and the sponsor's willingness to buy the time because
he is assured against dilution of the audience by unauthorized cable competition
A recognition of the operation of professional basketljall is needed to under-

stand the impact of unauthorized cable transmission of distant signals. In
contrast with football, professional basketball games are played somewhere in

the United States—and perhaps close to a home city—on almost every day of
the week. The home team may average two games a week at home, and un-
limited cable distribution of distant signals could make available other games
on those two days as well as on each of the remaining five days. Under these

cii'cumstances, the home team faces competition from within its own industry
as well as competition from other forms of entertainment. In the case of a
team which is not currently championship caliber, this increased competition
can mean disaster.

Professional basketball's need for the protections contained in Section 111
is illustrated by the dilemma of new and less successful teams like the
Cleveland Cavaliers. In order to survive, this team must build a local foUowing,
sell admissions and local television rights and establish its place in the com-
munity. If, on any evenings when the team is at home or not playing at home,
Cleveland audiences had available to them on an unlimited basis games in-

volving, for example, the Milwaukee Bucks, the Los Angeles Lakers and the
New York Knickerbockers, the local team would have little chance of sur-

viving. Within a short time, such saturation of local markets would result in a
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substantial reduction in the number of teams in existence, a loss of player and
other employment, the elimination of the opportunity of many persons to see

live basketball games, and the disappearance of the other benefits of local

involvement which the existence of a home team presently offers. Further down
the road could very likely be the shrinkage of the league to a few teams playing
against each other principally for television purposes.
The National Basketball Association believes that cable, like over-the-air

television, should bargain economically for the right to transmit sporting events

and that professional sports should have the right to adequate compensation.
The cable industry has often referred to "the public's right to see sports' con-

tests." without any mention of the sports producer's right to be paid for assum-

ing the costs and risks of the business and for his creative efforts in presenting
the sports event. We respectfully submit that the public's "right to see' sports
contests is no greater than the public's "right to see" "Lassie" or "Gone With
The Wind." We point out that no cable operator is so wedded to the public's

"right to see" that he would permit anyone to use his cable to exercise that

right without paying the cable operator for it.

By adopting Section 111(c) (4) (C) of the proposed Copyright Bill, the Sub-
committee has recognized that professional sports is entitled to traditional copy-

right protection for the sale and broadcast of sports events.

The protection w^hich you have provided in the proposed Copyright Bill is

required for professional basketball because of the regional rather than national

interest in many of its programs, because of the perishable nature of its product,
because of the need to recognize that the professional sports teams and leagues
do have proprietary rights to the sports events in which they participate and
because of the economic distress in which the industry finds itself.

The National Basketball Association therefore asks that the provisions of the

Copyright Bill affecting professional sports be retained in their present form.

Mr. Brenxan. This concludes the hearings. We will leave the hear-

ing record open until August 10th.

Senator INIcClellax. We announced in the beginning of these series

of hearings that the interested parties would have until August the

10th
Mr. Brennan. August the 10th.

Senator McClellax [continuing], to submit statements for the

record. And as we conclude these hearings, the Chair would further

announce tliat if we find some gaps in the testimony in the record we

may hold another day of hearings or call on people to further respond
to the Committee's request for information.

Thank 3'ou very much.

[Wliereupon, at 4 :10, the committee adjourned.]

Appendix

Statement of Copyright Committee, American Association of Law Libraries,
Submitted by Julius J. Marke, Chairman

Mr. Chairman and Members of the Subcommittee : I am .Julius J. Marke, Law
Librarian and Professor of Law. Now York University. I am also past president
and chairman of the Copyright Committee of the AALL, and submit this state-

ment on behalf of the American Association of Law Libraries. The American
Association of Law Libraries was established in 1906 for educational scien-

tific p.urposes. It is conducted as a non-profit corporation to promote librarian-

ship, to devekip and increase the usefulness of law libraries, to cultivate the

science of law librarianship and to foster a spirit of cooperation among the

members of the profession.
Its headquarters is situated at 53 West .Jackson Boulevard, Chicago, Illinois

60604, and it has approximately 1600 members located in every state of the union,

Canada and Puerto Rico. All major legal publishers in the U.S. are associate

members of the AALL. The AALL also has twelve Regional chapters known as

Association of Law Libraries of Upstate New York, Chicago Association of Law
Libraries, Greater Philadelphia Law Library Association, Law Libraries of New
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Eugland, Law Librarian's Society of Wasliington, D.C., Law Library Associa-
tion of Greater New Yorlv, Minnesota Cliapter of AALL, Ohio Regional Associa-
tion of Law Libraries, Sontheastern Cliapter AALL, Southern California Associ-
ation of Law Libraries, Southwestern Chapter of AALL and Western Pacific

Chapter of AALL. The Association is also a publisher of established scholarly
legal reference works such as the Law Lihrury Jovrual, The Index to Foreign
Legal PeriodicaJs, Current Publication in Legal and Related Fields, the AALL
Publications Series and cooperates with tlie H. W. Wilson Company in the

publication of the Index to Legal Periodicals. Its members work in Law School
Libraries, Bar Association Libraries, County Law Libraries, and in Private
Practitioners' Libraries. A significant number of them are authors and are very
much concerned about the effect of the new technology on copyright law and
scholarly legal research, especially as presently reflected in S. 1361.

Our i)urpose in submitting this statement is to stress our concern that ma-
terials duly acquired either by purchase or gift b.v law libraries and requested
for scholarly legal research be promptly available in useable form and without
burdensome administrative details by library users or other libraries on inter-

library loan.
We are ver.v much aware of the plethoi-a of statements and arguments over the

various proposed copyright revision bills submitted to this Committee over the

years both by owners and consumers of copyrighted publications. It is not our

purpose to repeat them here. Rather, we would like to call to your attention
some of the pressing problems, especially in the realm of public policy, your Com-
mittee must resolve, in arriving at a viable, revised copyright law.

(1) We recognize that commercial publishers have a valid interest in secur-

ing and maintaining a market for their copyrighted works. This interest, how-
ever, must l>e balanced with the interest of society in the support and implementa-
tion of scholarly legal research.

(2) We believe the nub of the problem lies in the interpretation and applica-
tion of the Fair Use Doctrine as set forth in sections 107 and 108 of S. 1361,

especially in light of the Report of the Commissioner in the Williams and Wilkin s

V. The U.S. in the U.S. Court of Claims filed February 16, 1972.

(3) In this context we support and appi'ove the statement of the Copyright
Conmiittee. Association of American law schools (including American Associa-
tion of University Professors and the American Council on Education) on S. 1361
submitted to your Committee on July 31, 1973.

(4) In this context, we also submit that there is an urgent need to give li-

brarians an opportunity to spell out in specific detail, as part of the legislative

history of sections 107 and 108, factors of library use of library materials not

presently illustrated in section 107 nor in any of the studies of the Register of

Copyright hitherto filed with Congressional Committees so tliat librarians could
be properly guided in their conduct in such matters. As presently worded, the
fear of copyright infringement, because of the lack of specificity of the guidelines
established, is precluding and will preclude librarians from legally using coj^y-

righted ])ublications and even those in the public domain, when in actuality, they
could be protected by the applicability of the fair use doctrine. Librarians should
be given the opportunity to present to this committee, and have considered by this

Committee, within the context of fair use. a catalogue of library replication prac-
tices that would l)e tolerated under the proposed revision. For example, should
the felt need for on-demand copies be considered as a fair use practice, when
the publication to be replicated is out of print or subject to long delays when
requested of a publisher.

(5) We believe that publishers and owners of cop.vrighted publications are

failing to assume the responsibilities incumbent upon them in this replication
controversy and placing the burden solely on the librarian, who in actuall.v
is merely the middleman between the public and the publislier. We sti-ongly urge
that this Committee reconsider the role publishers should play in this context
and provide that publishers step forward to assume the i>rime role of con-

trolling the replication of their own materials in librai-ies. Bv this we mean
that publishers should go into the business of replicating their own materials
in libraries, providing the hardware, and collecting the income directly, rather
than depending on the librarian to act as their agent, without compensation.

(6) In any event, we submit that librarians should not be required to id-entify
and account for photocopying in their libraries on behalf of their library users.

To allow this practice will add considerably to the cost of running libraries at

a time of diminishing library budgets and accelerating library costs. It must
eventually also affect library service detrimentally and at the expense of

scholarly research.
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(7) In conclusion, we iiri^e immediate enactment of Title II of S. 1361 (creation
of a National Commission on New Technological Uses of Copyrighted Works)
without waiting for passage of S. 1361 in its totality, so that possible solutions
could be determined with reference to copyright as it will be affected by TV,
radio, CATY, computers and similar developments relating to replication.

American Chemical Society,
Washinffton, B.C., August (J, WIS.

Hon. John L. McClellan,
Chairman, Senate Judiciary Subcommittee on Patents, Trademarks and Copy-

rights, Senate Office Building, M'ashiiigton, JJ.V.

Dear Sik : I was gratified indeed with the privilege of offering the views of the
American Chemical Society on Senate Bill 13<il and the matter of library photo-
copying, as well as other exemptions, which might allow photocopying of scholar-

ly journals. I thank you and the committee for the respecftul attention given my
remarks.
On May 3, 1973, Dr. Alan C. Nixon, President, American Chemical Society,

addressed a letter to you expressing ACS views on the above subject. It is my
understanding that this letter may not be a part of the record on which current
considerations will be based. As certain parts of that letter present material on
ACS programs which I believe pertinent to the current deliberations, I oft^r

for the record four paragraphs which I believe are useful in development of a
full understanding of the ACS position :

"The Society conducts research experimentation on the use of computers and
allied electronic devices for the handling and dissemination of scientific informa-
tion. Based on our own experience and observations of the work of others

doing research in this area, we see that such developments are leading us toward
systems where a single original work will be used to disseminate multiple copies
as well as a variety of subcoUections of information derived from the original
work. In effect, we are in the process of enhancing the distribution of an author's
works by replacing the printing plate with the capability of electronic processing.
We urge that the proposed bill be aware of the impact of such developments on
the role of copyright protection and follow a course which will in no way prove
confining in terms of future technological progress.
The American Chemical Society is actively engaged in a continuing program

of development and study relative to convenient access by users, inclmiing pn -rn-

controversy and placing the burden solely on the librarian, who in actuality
which are compatible with the best interests of both copyright producers and
users. We ax"e vigorously pursuing a long-standing program to provide interested

persons with copies of materials copyrighted by the Society, quickly and at the

lowest possible cost, and to license others to reproduce such materials. We are

doing all this because we clearly understand the need of chemists for quick and
ready access to our published chemical information, and we also desire to adapt
to their service the advantage of new communications technology.

Despite these efforts, it is an accepted fact that unauthorized photocopying of

complete articles and other copyrighted materials is as widely practiced among
scientists as in other lines of endeavor. Although we have no figures to indicate

precisely the volume of such copying, in terms of subscrijition losses, it does

appear that the amount of photocopying of chemical publications is considern' ly

higher than in other fields of science. In a study of the copying of technical

journals from the New York Public Library, five American Chemical Society

journals appeared on the list of 22 most copied journals, and ranked 2, 8, 5, 12, and
13. respectively. Bonn. George S., "Science Technology Periodicals." Lihrarg
Journal, 8S(5), 954-8, March 1, 1963. Later studies have shown similar results.

The American Chemical Society will continue to explore these problems in an
effort to find solutions on a private level. In addition, we continue wi'ling to

participate with others in studies concerning this general problem. W^e are

demonstrating this actively (1) we Avere a convenor in 1970 of the first Parlia-

ment on New Technological Uses of Copyrighted Works, and are continuing our

support of ongoing efforts; (2) we initiated and are participating in a mnlti-

spnnsored 1972-73 study of the impact of pending copyright-revision legislation on
scientific communications

; and (3) in 1972 and 1973, we have been particip'iting
with associations of private and nonprofit publishers and library associations

in efforts to arrive at suggestions for legislative acconnnodation in the area
of photocopying of scientific and technical periodicals. While these and othi>r

efforts are bung made by private and public interests, we urge that this Sub-

20-344—73—36
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committee carefully scrutinize any proposals that it may receive relative to the

imposition of further limitations upon the rights and abilities of copyrights

proprietors to disseminate information."

Respectfully submitted,
RoBEET W. Cairns.

American Chemical Society,
Washington, D.C., August 9, 1973.

Hon. John L. ]\IcClellan,
Chairman, Senate Judiciarij Sii'bcommittee on Patents, Trademarks and Copy-

rights, Senate Office Building, Washington, D.G.

Dear Sir : As you have expressed a desire to have the views of societies, such
as the American Chemical Society, on the proposed general education exemption
from copyright, as presented by the ad hoc Committee on Copyright Law Revision
in the testimony of its representative, Harold E. Wigren. before the Subcommittee
on Patents, Trademarks, and Copyrights on July 31, 1973, I offer, for the record,
some views on behalf of the American Chemical Society. These views are in

keeping with and related to the basic principles from which we presented our
testimony on July 31, 1973 on the matter of library photocopying.
As I testified, as Executive Director of the American Chemical Society, on

library photocopying, I shall not repeat information on the background, magni-
tude and standing of the American Chemical Society, except to say that the Society
produced more than 41,000 pages of scholarly journals and related publications
in 1972 and in its CHEMICAL ABSTRACTS it abstracts and/or indexes docu-
ments in excess of 410,000 per year. Te budget for the Society for the year 1973
exceeds $36,000,000 of which more than $29,000,000 is devoted to its publications
program.
Most of this program is devoted to the refined and accurate record of new con-

tributions to that body of knowledge which we call science. The record of the

past 300 years has taught the scientific world the inestimable value of main-
taining such a record in an organized fashion. It is from this record that
scientists in the universities, as well as in laboratories elsewhere, draw the
facts, data, and hypotheses, prepared by their predecessors and contemporaries,
which they organize into the base for their pursuit of further advancement of

knowledge. It is from this record that the writers of textbooks that present to

the student an up-to-date pattern of our state of knowledge draw the docu-
mented information from which they build the tools for teaching the rising
generation. It is from this record that the teachers develop their own personal
storage of knowledge which serves as the basis for their teaching. It is this

record that makes it possible for us to know what is known about the working
of the physical world. Without it we woidd need constantly to relearn what
others have learned before us—the antithesis of education.
That record has been built and continues to be built with the usually unpaid

contributed efforts of the scientists who realize its vital importance and are

willing to give their time and energies to protect it and to build it further.
Scientific societies, such as the American Chemical Society, perform primarily
for the purpose of collecting, critically evaluating, and organizing this new knowl-
edge, then iiutting it into print in the scholarly journal. That process of pub-
lication is possibly increasingly costly. It has been and should continue to be
paid for predominantely by the subscribers to these scholarly journals. The
scientific and educational publishing societies, operating as not-for-profit insti-

tutions, maintain the subscription prices as levels designed to make it possible
for the individual scientists, as well as libraries, to subscribe to these journals
so as to make the information readily available. In this method of operation the
publishing societies operate very close to the break-even point and from time
to time have deficits' for a year's operation. Such has occurred within the Ameri-
can Chemical Society in recent years. The proposed limitation or exemption for
educational use declares that "non-profit use of a portion of a copyrighted work
for non-commercial teaching, scholarship, or research, is not an infringement of

copyright."
This statement emphasizes the non-profit and non-commercial as though the

matter of profit is the only concern. Such is not the case, as a great many of the

scholarly journals are produced and published by not-for-profit organizations,
often at a loss. They depend on payment by the user, the subsjcriher, to help
them support the basic costs that make possible the publication of these scholarly
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works used extensively and fuudameutally in the educational institution and its

processes. If viurestricted or uncontrolled copying without pnyment is allowedj
the inevitable result will be a continuing loss of paid subscriptions to the point
of destruction of the system of producing and publishing scholarly journals. The
secondary result will be a loss of organized source material to the educational

system. What is now proposed to be copied without charge will no longer be
available for copying. In closing, I repeat our basic position :

It is desirable that use be made of modern technology in developing optimum
dissemination. This technology includes the use of modern reprography, but as

technology inherently includes economics, the means of financial support of the

system nuist be a part of its design. Therefore, photocopying should not be al-

lowed under any circumstances unless an adequate means of control and pay-
ment is simultaneously developed to compensate publishers for their basic edi-

torial and composition costs. Otherwise, "fair use" or library-photocopying loop-

hole, or any other exemptions from the copyright control for either profit or

non-profit use, will ultimately destroy the viability of scientific and technical

publications or other elements of information dissemination systems.
Respectfully submitted,

Robert W. Cairns.

American Guild of Authors & Composers,
Neiv York, N.Y., Aiiyust 1, 191S.

Flon. John L. McClellan,
Subcninmittee on Patents, Trademarks and Copyrights, Senate Committee on

tlw Judiciary, Washington, D.C.

Dear Senator McClellan : I am the President of the American Guild of
Authors and Composers (AGx^C).

Together with other members of the music industry, we have sought to have
enacted a revision of the existing copyright act which would expand the bene-
fits of copyright protection to our three thousand members. It is for this reason
that we wish to record our opposition to Section 112(c) of S. 1361 and to asso-
ciate ourselves with the remarks of Mr. Albert F. Ciancimino. Representing
authors and composers of literally every type of musical work, we find no justi-
fication for the proposed amendment. At the very least, it would reduce the

already nominal income received by those of our members who write "religious"
music (assuming such term is capable of meaningful definition).
In this connection, I should like to bring to the Committee's attention the fact

that I am one of the composers of "I Believe"—a most valuable copyright—
which has been performed in many houses of religious worship and which clearly
Avas not written as a religious work, i.e. one intended to ]>e performed primarily
in a house of worship. (Over the years some other published "religious" musical
works of mine have included "One God", "My Friend", "I'm Grateful", "The
Gentle Carp-enter of Bethlehem", "Our Lady of Guadalupe", "Your Prayers are
Always Answered", "You go to Your Church and I'll go to Mine", and others.)

I am pleased to have been given this opportunity to express the views of our
Guild.

Very truly yours,
Ervin Drake, President.

American Institute of Physics,
Neiv York, N.Y., August 7, 1973.

Hon. John L. McClellan,
Chairman. Subcommittee on Patents. Trademarks and Copyrights, Committee on

the Judiciary. U.S. Senate, Wiaishington, D.C.

Dear Senator McClellan : Pursuant to the gracious invitation extended by
the Subcommittee for interested organizations to submit statements in connec-
tion with the Subcommittee's consideration of S. 1361, the Copyright Revision
Bill, we are pleased to add our views to those of the American Chemical Society
and of others who have testified before your Committee to urge that, in the
new legislation, it is made clear that those who hold copyrights on scientific

and educational publications can require those who photocopy them to contribute
to the cost of publication, lest the flow of scientific information be cut off at its

source.
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The American Institute of Physics Incorporated is a non-profit charitable
and educational organization. The Institute's charter purposes are "the advance-
ment and diffusion of the knowledge of physics and its application to human
welfare."

It has eight Member Societies, which are likewise non-profit charitable and
educational organizations interested in the promotion of physics and related
sciences :

The American Physical Society. Optical Society of America, Acoustical So-

ciety of America, Society of Rheology, American Association of Physics Teach-
ers, American Crystallographic Association, American Astronomical Society, and
American Association of Physicists in Medicine.

Persons who belong to its Memlier Societies also enjoy membership in the
Institute of Physics. The individual membership consists of approximately 50,000

persons.
The Institute is engaged primarily in the publication of scientific journals

devoted to physics and related sciences and in providing a growing number of

secondary information services, principally based on the material in its journals.
Its journals include :

The Physical Review, published on behalf of The American Physical Society—
circulation 3?>,057.

Physical Review Letters, published by The American Physical Society—cir-

culation 10,341.
Reviews of Modern Physics, published on behalf of The American Physical

Society—circulation 10,5.^)().

Bulletin of the American Physical Society, published on behalf of The Ameri-
can Physical Society^—circulation 29.102.

Physical Review Abstracts, published by The American Physical Society—
circulation 27.721.

Journal of the Optical Society of America, published on behalf of The Optical

Society of America—circulation 9.310.

Applied Optics, published by The Optical Society of America—circulation

9.27S.

Optics and Spectroscopy, published on behalf of The Optical Society of Amer-
ica—circulation 1.86.5.

Soviet Journal of Optical Technology, published on behalf of The Optical So-

ciety of America—circulation 015.

The Journal of the Acoustical Society of America, published on behalf of the

Acoustical Society of America—circulation 7,72S.

Program of the Acoustical Society of America, published on behalf of the

Acijustical Society of America—circulation 4.672.

American Journal of Physics, published on behalf of the American Association

of Physics Teachers—circulation 13,614.

The Physics Teacher, published on behalf of the American Association of

Physics Teachers—circuh^tion 10,082.

The Astronomical Journal, published on behalf of the American Astronomical

Society—circulation 2.297.

Bulletin of the American Astronomical Society, published on behalf of the

American Astronnmica! Society—cirr-ulation 1,599.

The Journal of Vacuum Science and Technology, published on behalf of the

American Vacuum Society—circulation 3,912.

AAPM Quarterly Bulletin, published on behalf of the American Association

Oi Piiysicists in Medicine—circulation 814.

Applied Physics Letters, published by the American Institute of Physics—
circulutioji 4,2 ;9.

Journal of Applied Physics, published by the American Institute of Physics—
circulation 7.408.

Jounnl of lliemical Physics, published by the American Institute of Physics—
cii-eulation 5,945.

,)0)iriiiU or' Mathematical Physics, published by the American Institute of

Physics—circulation 2.919.

The Pliysics of Fluids, published by the American Institute of Physics—
circulation 3,597.
The Review of Scientific Instruments, published by the American Institute

Oi Phvsics—circulation 8,118.

P5tvsics Today, published by the American Institute of Physics—circulation

61,725.
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Soviet Astronomy-AJ, published by the American Institute of Physics—cir-

culation 035.

Soviet Journal of Nuclear Physics, published by the American Institute of

Physics—circuhition 715.

Soviet Physics-Acoustics, published by the American Institute of Physics—
circulation 789.

Soviet Physics-Crystallography, published by the American Institute of Phys-
ios—circulation 794.

Soviet Physics-Doklady, published by the American Institute of Physics—
circulation 1,000.

Soviet Physics—JETP, published bv the American Institute of Physics—circu-

lation 1.480.

JETP Letters, published by the American Institute of Physics'—circulation

1.198.

Soviet Physics-Semiconductors, published by the American Institute of

Physics—circulation 668.

Soviet Physics-Solid State, published by the American Institute of Physics—
circulation 1,195.

Soviet Physics-Technical Physics, published by the American Institute of

Physics—circulation 950.

Soviet Physics-USPEKHI, published by the American Institute of Physics—
circulation 1,088.

In addition, it produces and markets the following secondary services:

Current Physics Advance Abstracts :

(a) Solid State;
(b) Nuclei and Particles; and
(c) Atoms and Waves.

Current Phvsics Titles :

(a) Solid State;
(b) Nuclei and Particles; and
(c) Atoms and Waves.

Searchable Physics Information Notices, a computer readable magnetic tape
called SPIN.

Tlie individual Institute members are the authors of most of the papers pub-
lished in its learned .journals, having performed the research in the science of

physics and related sciences which are therein reported. The journals of the

Member Societies and those sponsored directly by the Institute are the primary
and archival methods of recording and dispersing this information, supported
and assisted by the secondary services above mentioned made necessary and pos-
sible by modern technical invention.

The 50.000 individual Institute members are, of course, the principal indi-

vidual readers of its journals and the principal ultimate users of its secondary
services in their pursuit of advances in the science. The Institute of Physics by
reason of the nature of its membership, the publishing functions it performs and
its dedication to serve the public interest alone, may well have a broader view-

point on the question of library photocopying of copyrighted material than the

persons or organizations whose interests are more limited.

We have had the benefit of reading the July 31, 1973 statement prepared for

your Committee by Dr. Robert W. Cairns as Executive Director of the Amer-
ican Chemical Society. We believe that it fairly presents the position of the

American Institute of Physics Incorporated in this Important matter. We urge
that Dr. Cairns' statement receive your most careful consideration in framing
the Copyright Revision Bill.

Respectfully yours,
American Institute of Physics Incorporated,
H. Richard Crane, Chairman.

Statement to Supplement Testimony on S. 1361 Submitted by Eumon Low on
Behalf of American Libaray Association

Some testimony presented at the above Hearing urged that some royalty pay-
ment for photocopying be instituted and stated that a mechanism is now avail-

able to easily permit such an arrangement. The following points are submitted
for consideration in this connection :
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(1) Such an arrangement completely destroys the fair vise concept which is

the right to copy in limited amounts for stated purposes iDlthout permission.
(2) If payment is required for all photocopying, the scholar or library then must

secure license for such from each copyright proprietor which then would re-

quire that the Copyright Act provide for mandatory licensing.

(3) Even with mandatory licensing, there is no assurance that works will not
be suppressed by establishment of royalty rates which are prohibitive. Therefore,
the Copyright Act must establish a fixed royalty rate applicable to all copying.

(4) The mechanism envisioned apparently involves sen^-e marks on copyrightt-d
works which could be recognized and recorded by a Xerox machine, properly
equipped, as to copyright proprietor, journal or monograph, and royalty rate

and amount. This raises the following questions :

(a) What would be done about the vast amount of material now protected,

by copyright but without sense marks ?

(&) What Xerox machines would be required to be fitted with sensing
equipment? Only those in the library? Or all those in a school or college?
Or all machines everywhere?

(c) How would royalty rates be charged and who would regulate charges?
Such regulations would be necessary since copyright is a monopoly.

ill) Would different rates be permitted for different works?
(e) Would royalties be payable in a lump sum to some agency, or would

they have to be segregated by copyright proprietor, journal, article, or

monogi-aph ?

(/) How often would payment be made?
Of the above points, the first is by far the most fundamental, and important.
Abandoning fair use is a sacrifice which the public should not be required to

make. The other points indicate that, even if this concession were made, there

is no practical way at present for libraries to implement such a concept. This
is the chief reason why no compromise has been possible—copyright proprietors
want fair use eliminated, libraries are unwilling to give up the concept, and
no workable procedure has been proposed in its stead.

Amekican Medical Association,
Chicago, III., August 7, 1913.

Hon. .John H. McClellan,
Chairman, Suhcommittee on Patents, Trademarks, and Copyrights, Committee

on the Judiciary, U.S. Senate, Washington, D.C.

Dear Senator McClellan : S. 1361, now before your Committee, in proiwsing
a general revision of the copyright laws imposes in section 108 a special restric-

tion that libraries shall not photocopy any published book unless there is assur-

ance that copies are not available from commercial sources. Such a provision, we
believe, would seriously hamper the dissemination of scientific information

through reference libraries, and would be particularly unfortunate for members
of the scientific community and physicians in their concern for health care

delivery.
The AMA joins with national library groups and professional societies in

opposition to the restriction proposed in section 108. We urge legislative action

which will acknowledge the right of the scientific and scholarly community to

gain access to the educational resources of this country, and assure that libraries

may disseminate single photocopies of scientific publications.
Our area of concern is the right to reproduce single copies from scientific

publications. Tlie overriding need to preserve this right is expressed in a June,

1972, editorial in the .Journal of the American Medical Association (JAMA),
entitled "Photocopying and Communication in the Health Sciences." A copy of

the editorial is enclosed. We respectfully submit it for your examination, and

request that this letter and the editorial be incorporated in the record of the

hearings on S. 13G1.

Sincerely,
Ernest B. Howard, M.D.

[Journal of the American Medical Association, June 5, 1972]

Editorial

photocopying and communication in the health sciences

A long-standing objective of libraries is to make intellectual resources avail-

able to the scientific and scholarly communities. In recent years this objective



561

has been complicatecl by the tremendous increase in number of publications so

that it is no longer possible for most libraries to include all important and rel-

evant publications in a single collection. There are an estimated 6,000 medical

journals published each year and 206,000 articles were included in the 1971

edition of Index Medicus.
One solution to this problem is the sharing of resources through iuterlibrary co-

operation. Through the impetus of the National Library of Medicine, this concept
became highly developed, resulting in the formation of a Regional Medical Li-

brary network across the country, in which libraries of excellence were designated
as resources in 11 regions to assist those with lesser resources, such as the small

community hospital libraries.

In this system, the distribution of library materials over distances was pri-

marily accomplished through photoduplication. This process decreased the nec-

essity of loaning original volumes, as selections from publications may be dupli-

cated and transmitted through mail, or by telefacsimile or other processes. This
method was highly successful and enabled scientists, practitioners and scholars

to have ready access to great repositories of information. In the case of the physi-
cian in practice, especially in remote areas, it was a means of obtaining specific

information required in patient care or for keeping up with areas of interest.

A recent court decision, however, is threatening to reverse this progress. Four
years ago in a test case, the Williams and Wilkins Company, Baltimore, pub-
lishers of more than 30 scientific and medical journals, sued the National Library
of Medicine, National Institutes of Health, alleging that their photocopying ac-

tivities constitute an infringement of copyright. In February 1972, the Commis-
sioner of the United States Court of Claims ruled that Williams and Wilkins

clearly had grounds for complaint, that photocopying diminishes its potential
market, and that the company is entitled to compensation.
The consequences of this action to libraries and the scientific community can-

not yet be fully perceived. Suggested methods of compensation, such as a five-

cent-per-page charge or increases in subscription, entail unwieldly accounting sys-
tems or a prohibitive increase in cost at a time when libraries are already bur-

dened with budgetary problems. Officials at the National Library of Medicine
have estimated that the cost to medical libraries may run into millions of dollars

a year. This, in turn, may force many medical libraries to limit services or in-

crease access time, with serious consequences to those concerned with health
care—the reseai'cher, the teacher, and the practitioner. A broader issue is the

implications of this decision on the conversion of printed matter to microfilm,
tape storage, and other media.
The Commissioner's ruling will be appealed to the full panel of seven judges

on the U.S. Court of Claims, and, in likelihood, to the Supreme Court. In the

meantime, the American Library Association, Association of American Medical
Colleges, Medical Library Association, and other professional societies have
joined forces to urge the Court to reject the Commissioner's conclusion of law.
The American Medical Association joins these groups in reaffirming its belief

in the right of the scientific and scholarly communities to gain access to the in-

tellectual resources of this country. Toward this end, the Association reiterates
Its position that the scientific community may continue to reproduce single

copies from AMA scientific publications.

KTHV,
August 28, WIS.

Kon. John L. McClelxan,
Little Rock, Ark.

Dear Senator McClellan : Pursuant to our discussion in your office last week,.
I have prepared the attached statement on behalf of the Arkansas Broadcasters
Association regarding Section 111 of Senate Bill 1361. I have done this not
with a lot of legal mumbo jumbo, but rather in simple terms as I understand
the situation.

Most of the attached infonnation is already into the record of your committee,
having been testified to by a representative of the National Association of Broad-
casters. Our position is in agreement with the NAB.
Thank you. Senator, very much for the very informative meeting that we had

with you in your ofiice, and certainly we hope to have more of this type dialog
in the future.
Thank you for allowing us to submit this addendum paper for the record.

Very cordially yours,
B. G. Robertson.
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Statement of B. G. Robertson

My name is B. G. Robertson. I am Vice President and General Manager of
television station KTHV, Little Roclv, Arkansas. This statement concerning the
CATV copyright provisions of Section 111 of S. 1361 has heen endorsed by the
Arkansas Broadcasters Association.

Cahle television is no stranger to Arkansas. CATV systems have been in oper-
ation there since the early 1950's and have played an important role in bringing
television service to many in remote areas who otherwise would be without
television altogether, or at least, with very limited service. But CATV did not
come among us without raising problems. The principal questions it presented
were (1) how many, if any, distant television signals should a system be allowed
to bring into the market area 'Of a local television station and (2) should CATV
systems pay copyright fees for the use of the programs they retransmit. These
questions were kicked around for years without any semblance of agreement on
a resolution by the people concerned—^the broadcasters, the cable operators and
the copyright owners. Finally, in the latter part of 1971 the White House's Office

of Telecommunications Policy presented the concerned parties with a com-
promise agreement and strongly urged each tof them to adopt its provisions.
We broadcasters were not happy with the tenns of the compromise. It per-

mitted CATV to import more distant signals into our markets than we believed
we could live with in tei-ms of the effect those signals could have on our audiences
and revenues. On the 'other hand, however, the agreement did offer an acceptable
solution to the old nagging question of why CATV systems should not pay copy-
right fees just like we do. With a very short time allowed to decide whether
we would support the agreement and faced with the stark reality that this might
be the last chance to achieve a resolution of those old gnawing questions, we
in Arkansas reluctantly advised our national trade association representatives
to adopt the compromise. Broadcasters around the coimtry apparently shared
our views and our national representatives agreed to the Compromise.
The FCC was delighted by this long sought agreement on the distant signal

and copyright questions. They immediately went to work on implementing the

regulatory provisions of tlie compromise and in a coiTple of montlis liad issued
rules reflecting what the parties had agreed upon as to distant signals. In other

words, the cable operators got all they had 'bargained for by adopting the com-
promise. Copyright legislation—the other half of the deal—^^remained to be

implemented.
The principal copyright provisions of the compromise agreement are as clear

a'S the nose on your face :

1. All parties agree to support separate CATV copyright legislation as
described in the agreement.

2. Compulsory licenses would be granted to CATV operators to cover all sig-
nals authorized under the FCC's February 1972 rules. There would be no com-
pulsory licence granted for distant signals authorized by the FCC subsequent to

the February 1972 rules.

3. Unless the copyright owners and CATV owners could agree on a schedule
of fees in time for inclusion in the new copyright law, the law would simply
I>rovide for compulsory arbiti-ation of the fee question.

Broadcasters have lived up to all aspects of the compromise and expect the other

parties to do likewise. Yet it appears that the CATV people are not suiiporting

copyright legislation as desciiibed in the agreement. They appear to be turning
their backs on the agreement now that they have received the distant signals

provided for in the agreement. This distresses us greatly.

Obviovisly, Congress is not bound by an agreement entered into by private
parties. But for years Congress implored the concerned parties to settle their

differences. Indeed, the distinguished Chairman of this Subcommittee infox*med

the FCC Chairman in January 1972 that the agreement was in the public inter-

est and reflects a reasonable compromise of the positions of the various pai'ties.

We would hope, therefore, that Congress would respect the compromise agree-
ment and incorporate its copyright provisions into the new copyright law.
We agreed to the compromise with our eyes open. Though under considerable

pressure, we nevertheless knew what we were agreeing to and were prei3ared to

live up to each of those agreements. We have not waivered, and \\'ill not. Unfor-

tunately, the cable people seem determined to conjure up excuses for not sup-
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porting the copyright aspects of the agreement. Only Congress can set things

right. We strongly urge incorporation of the copyright terms of the compromise

agreement in S. 1361.

Thank you for permitting us to submit tliis statement.

Statement of Association foe Educational Communications & Technologt,
Howard B. Kitchens, Executive Director, July 31, 1973

The Association for Educational Communications and Technology (AECT)
represents eight thousand educators whose aim it is to improve the educational

environment available to learners at all levels through the application of tech-

nology to instruction. Our members have a wide range of responsibilities includ-

ing the study, planning, application and production of communications media
for instruction. They are employed in schools and colleges ;

in the Armed Forces

and industry; and in museums, libraries and hospitals. It is important to note

that our members interpret educational technology as more than machines and

equipment. Rather, it is a process, rooted in learning theory and communica-
tions research, that enables a learner to learn more effectively and efficiently.

This basic assumption necessarily influences our position on the general revision

of the Copyright Law (title 17 of the United States Code) and specifically on
the issue of a general educational exemption.

Several bills have been introduced during the past ten years proposing revi-

sion of the 1909 Copyright Act. These bills have stimulated much activity within

the educational community, as there are several aspects of copyright law revi-

sion that potentially have a great impact upon education—duration of copyright,
the doctrine of fair use, and, the topic of the current hearings, a general educa-

tional exemption.
It is important to note that the whole issue of copyright law revision has

caused two parts of the educational community that generally share similar ob-

jectives and concerns, and that usually maintain a symbiotic relationship, to

appear as adversaries. These are the educators and the producers of educational

materials. As one copyright attorney has said, "The fundamental issue is clear:

[Educators] are primarily interested in availability [of materials] for use;
authors and publishers are primarily interested in payment for use."

^

There is little doubt that the success of each group depends upon the support
of the other. If educators do not utilize instructional materials, the producers
surely cannot remain in business. The teacher, media professional and librarian

create markets for an author's works and give them visibility. Likewise, in this

day of individualized instruction, the open classroom, ungraded schools, and stu-

dent self-evaluation, the successful educator^—teachers, librarians, curriculum

developers—wants to utilize a wide range of learning resources. Certainly, when
producers and users can act in concert, the student reaps the benefits. It is in-

deed unfortunate then, that a "we-they" atmosphere has developed where edu-

cational organizations and commercial producers "agree to disagree" on copy-

right issues.

The fTnited States Constitution gives to Congress the power to grant copy-

rights. The concept of copyright was first developed with an eye toward protecting
the public interest. "To promote the progress of science and the useful arts,"

Congi-ess was empowered to grant to authors certain controls over their work—
in other words, a copyright. As stated in studies prepared for the Senate Judiciary
Subcommittee on Patents, Trademarks, and Copyrights :

As a condition of obtaining the statutory grant, the author is deemed
to consent to certain reasonable uses of his copyrighted work to promote
the ends of public welfare for which he was granted copyright.^

Congress is thus faced with maintaining a balance between providing for

the compensation of the author and making information available to the public.

1 Eugene Aleinikoff. Copyright Considerations in Educational Broadcasting, (Stan-
ford, California : ERIC Clearinghouse on Media and Technology), 1972, p. 1.

2 Copyright Law Revision, Studies Prepared for the Subcommittee on Patents, Trade-
marks, aiid Copyrights. Senate Committee on the Judiciary, S6th Congress, 2d Sess.,
Committee Print, Study 14, "Fair Use of Copyrighted Works," (by Al.an Latman), p. 7.
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And although the House of Representatives.' the Supreme Court,* and the

Hegister of Copyrights
^ have each supported the pi-imacy of the public interest

over that of the author if a conflict should arise, copyrights are nevertheless

perceived by many as miniature monopolies.
The United States operates today with a competitive, free enterprise eco-

nomic system, but not with a competitive, free enterprise political system. It is

for this reason, perhaps, that the issues surrounding copyright law revision have
hecome so complex. The central question underlying such revision is—how can
the public welfare be accommodated within the free enterprise economic sys-

tem? Is it possible for the two systems to be reconciled?

AECT believes that some sections of the proposed bill (S. 1361) do attempt to

meet the needs of both the public and free enterprise system. This Subcommittee
has worked hard to prepare a bill that reflects the input of diverse interest

groups. The posture of this Subcommittee has helped these groups to become
more aware of and more responsive to each other's needs. Real progress has
l>een made toward agreement upon Section 107 of the bill and its legislative

history. This progress was interrupted, however, by the original opinion handed
down by U.S. Court of Claims Commissioner Davis in the case of Williams and
Wilkins v. U.S.—a development which was extremely alarming to the educa-
tional community. The opinion stated that the National Library of Medicine
and the National Institutes of Health had committed infringements of the

copyright law. If this opinion was later upheld by the full court, the doctrine
of "fair use" would be substantially weakened as far as libraries and schools

were concerned. Time-honored practices such as interlilirary loans w^ould be
halted immediately, and all educational uses of copyrighted materials would
he sharply curtailed. The dissemination of knowledge would be regulated by the
interests of a few. rather than the interest of the public.

Thus, in an effort to secure more reliable protection for the uses of copy-
righted materials than "fair use" was able to provide, a proposal for an educa-
tional exemption was drafted by the Ad Hoc Committee of Educational Organi-
zations and Institutions for Copyright Law Revision.
AECT is ae much concerned as any other educator group with (a) the potential

impact of the final decision of Williams and Wilkins on American educational

practices, and (b) insuring that educators are able to have reasonable acce.ss to

print and nonprint materials for instructional purposes. However, AECT has

developed an alternative position to an educational exemption which we believe
will provide sufficient protection to educators while at the same time be acceptable
to the materials producers.
The full text of the AECT statement follows. Particular attention should be

paid to the third paragraph, which deals with the issue of fair use.

Copyright Law Revision : A Position Paper, May 1973

The members of the Association for Educational Communications and Tech-

nology (AECT) believe that technology is an integral part of the teaching-learn-

ing process and helps to maximize the outcomes of interaction between teacher

and pupil.

Regulations governing United States Copyright were originally developed to

promote the public welfare and encourage authorship by giving authors certain

controls over their work. It follows that revisions in Title 17 of the United States

Code (Copyrights) should maintain the balance between providing for the com-

pensation of authors and insuring that information remains available to the

public. Some of the revisions proposed in S. 1361 lose sight of this balance between
user and producer.
AECT endorses the criteria to be used in the determination of "fair use" as

contained in Section 107 of the proposed bill :

Section IQI.—Limitations on exclusive rights : Fair use . . . the fair use of a

copyrighted work, including such use by reproduction in copies or phonorecords
or by any other means specified by [Section 106], for purposes such as criticism,

comment, news reporting, teaching, scholarship, or research, is not an infringe-

ment of copyright. In determining whether the use made of a work in any par-
ticular case is a fair use the factors to be considered shall include :

^ House Report No. 83. 90th Congress, 1st Sess., on H.R. 2.512, March 8, 1967, p. 29.
4 U.S. V. I'dram oil lit Pictures. Inc., 334 U.S. 331. 1.5S (1!)4S).

^Copyright Law ReviMon, Report of the Register of Copyrights. House Committee
Print, 87th Congress, 1st Sess. (July, 1961), p. 27.
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(1) the purpose and character of the use ;

(2) the natui'e of the copyrighted work
;

(3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole ; and

(4) the effect of the use upon the potential market for or value of the

copyrighted work.

Further, we endorse the concepts regarding the intent of these criteria as ex-

panded in the legislative history of the bill as it existed prior to and without
regard to the original opinion in the case of Williams and Wilkins v. U.S., for that
opinion substantially narrows the scoi>e of ''fair use" and irreparably weakens
that doctrine.

However, we propose that the concept of "fair use" should apply equally to

the classroom teacher and media professional—including specialists in audio-
visual and library resources. Media personnel are becoming increasingly impor-
tant members of educational planning teams and must have the assurance that
they may assist classroom teachers in the selection of daily instructional ma-
terials as well as with long range curriculum development. Classroom teachers
do not always operate "individually and at [their] own volition." The fact that
the media professional makes use of advance planning and has knowledge afoi-e-

thought of the materials he prepares for the teacher should not invalidate the

-application of the "fair use" principle.
Concerning the use of copyrighted works in conjunction with television, AECT

proposes tliat "fair use," as it has been outlined above, should apply to educa-
tional/instructional broadcast or closed-circuit transmission in a non-profit
educational institution, but not to commercial broadcasting.
Once the doctrine of "fair use" has been established in tlie revised law, negotia-

tions should be conducted between the proprietor and user prior to any use of

copyrighted materials that goes beyond that doctrine. We believe that the enact-
ment of the "fair use" concept into law prior to negotiations will guard against
the erosion of that concept. Generally, a reasonable fee should be paid for uses
that go beyond "fair use," but such fee arrangement should not delay or impede
the use of the materials. Producers are urged to give free access (no-cost con-

tracts) whenever possible.
We agree with the Ad Hoc Committee of Educational Organizations and In-

stitutions on Copyright Law Revision that duration of copyright should pro-
vide for an initial period of twenty-eight years, followed by a renewal period
of forty-eight years, whereas the proposed bill sets duration at the "life of the
author plus fifty years." It seems reasonable that provision should be made to

permit those materials which the copyright holder has no interest in protecting
after the initial period to pass into the public domain.

Regarding the input of copyrighted materials into computers or other storage
devices by non-profit educational institutions, we agree with the Ad Hoc Com-
mittee that the bill should clearly state that imtil the proposed National Com-
mission on New Technological Uses of Copyrighted Works has completed its

study, such input should not be considered infringement. The proposed bill states

only that ". . . [Section 117] does not afford to the owner of copyright in a work
any greater or lesser rights with respect to the use of the work in conjunction
with any similar device, machine, or process . . ."

A new copyright law that both users and producers can view as equitable
depends upon the mutual understanding of each other's needs and the ability
to effectively work out the differences. We will participate in the continuing
dialogue with the Educational Media Producers Council and similar interest

groups to establish mutually acceptable guidelines regarding the boundaries of

"fair use," and reasonable fees to be paid for uses beyond "fair u.se." This dia-

logue will be especially important in tlie area of storage, retrieval, and/or trans-

mission of materials during the time period between the enactment of the new
law and the issuance of the report of the proposed National Commission on New
Technological Uses of Copyrighted Works.
We feel that the above modifications of S. 1361 are needed to insure that the

revised law assists rather than hinders teachers and media specialists in their

work.
Briefly, the AECT position supports the legislative history relating to "fair

use" developed prior to the original opinion in Williams and Wilkins v. U.S. It

is our perception that until that opinion w^as handed down, educators and mate-
rials producers were progressing toward the development of mutually acceptable

guidelines regarding the boundaries of "fair use." Our position serves to erase



566

the dampening effect of the Williams and Wilkins opinion upon efforts at copy-

right law revision and negotiations between concerned parties.
A review of the complete AECT statement makes apparent our agreement

with the position of the Ad Hoc Committee on many aspects of copyright law
revision. AECT has been an active member of this Committee for many years,
and has both influenced and been influenced by its program and policies. The
work of this group has been invaluable in the attempt to secure a new law that

is equitable to education. And although the AECT position differs from that of

the Ad Hoc Committee on the need for a general educational exemption, we
continue to remain a member of that group. AECT perceives its position and
that of the Ad Hoc Committee as variations on a single theme—how to offset the

distinct disadvantages dealt to education by the Williams and AVilkins opinion.
The AECT ix>sition has been well received by both educators and materials

producers. Representatives of both of these communities viewed the position as

a realistic step toward resolving the issue of defining the limits of "fair use."

The statement is viewed by members of each group as offering protection to

educators that is not offensive to the producers.
The incorporation of the AECT "pre-Williams and Wilkins" position into S.

1361 and its legislative history is essential to the development of a new copyright
law that is equitable to educators and materials producers alike.

We appreciate this opportunity to present our position to the Subcommittee and
trust that it will be given careful consideration as the proposed bill and Sub-
committee report are completed.

Association of American Medical Colleges.

Washington, B.C., July SO, 1973.

Hon. John J. McClellan,
Chairman, Suhcommittee on Patents, Trademarks and Copyrights, U.S. Senute,

Washington, B.C.

Dear Mr. Chairman : The Association of American Medical Colleges notes
with interest that the Subcommittee on Patents, Trademarks, and Copyriahts is

holding hearings on S. 1361, a bill for the general revision of the copyright law.
Because of its interest in obtaining a maximum flow of scientific information

through an efficient and up-to-date biomedical communications network, the Asso-
ciation would like to comment on section 108 of the bill, concerning library photo-
copying. We request that this letter be included as part of the record of the

hearings.
The Association, now in its 97th year, represents the whole complex of persons

and institutions charged with the undergraduate and graduate education physi-
cians. It serves as a national spokesman for all of the 114 opei-ational U.S. medical
schools and their students, 400 of the major teaching hospitals, and 51 learned
academic societies whose members are engaged in medical education and research.
The Association and its membership thus have a deep and direct involvement
in the matters of concern to the Subcommittee.
The Association is familiar with the problem of photocopying of research

materials by libraries. We commend the Subcommittee in its efforts to bring up
to date the current copyright legislation. We would like to point out that the

present controversy over library photocopying does not truly confront the real

problems of disseminating the findings of biomedical research.
There are currently three major methods by which biomedical journals help

meet their production costs :

(1) First, the journals may assess researchers a page charge for publishing
research findings. These fees may run into hundreds of dollars per page. This
practice is becoming more common. In many cases, the federal government is

subsidizing the publication of the journal, by paying for charges from research
grants or contracts.

(2) A second method of meeting production costs is to charge one subscription
rate to individual subscribers and a higlier rate to institutions or libraries.
This additional cost presumably covers loss of income to publishers by multiple
use of journals. In many cases, the income from subscriptions is at least suf-
ficient to cover production costs. Other sources of income help meet editorial
and other costs.

(3) A third method of meeting production costs is the use of advertising. While
certain advertising information is useful, it is not always appropriate for pro-
fessional journals to be supported by a large amount of advertising.
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These three methods are, of course, often combined to help the publication

meet its production costs. In some instances, tlie result will be profit, while in

others (depending on the nature of the research, the tinancing mechanisms, and

the materials,) the publication will do little more tlian meet its costs.

Several solutions have been offered to permit libraries to photocopy materials

without endangering the publishers' income or copyright. None of these con-

front the basic problem. In order to assure the unhindered flow of biomedical

knowledge and information, while still achieving the most rational and respon-

sible distribution of its costs, the Association recommends that a study be com-

missioned to investigate the complex set of factors involved in the transmission

of biomedical information. Included in its considerations would be the deter-

mination of the number and types of biomedical journals necessary to maintain an

adequate flow of the growing volume of scientific information ;
how the costs

of these publications should be borne by the public, the researchers, the readers,

and the institutions ; and finally, the most appropriate role of the federal govern-
ment in this area.

Until these issues are dealt with, we will continue to have an incomplete reso-

lution of the problems of biomedical publications and an adequate dissemina-

tion of information to investigators and to a broader community of professionals

who can apply the results of research to the improvement of health care.

:Mr. Chairman, the Association would like to thank you for this opportunity
to express its views. I and the staff of the Association stand ready to provide
whatever assistance you might desire in this matter.

Sincerely,
John A. D. Cooper, M.D.

Statement With Respect to the Proposed "General Educational Exemp-
tion" Amendment to the Copyright Revision Bill (S. 1361), Submitted to

THE Subcommittee on Patents, Trademarks, and Copyrights of the Senate
Committee on the Judiciary by the Association of American Publishers

The present statement is intended to extend and amplify the necessarily brief

oral statement presented to the Subcommittee by Ross Sackett, President of

Encyclopaedia Britannica Educational Corporation on behalf of the Association

of American Publishers, of which Mr. Sackett is Chairman of the Board of Di-

rectors, in opposition to the proposed amendment to the Copyright Revision Bill

(S. 1361) granting a general educational exemption.
The Association of American Publishers in the general association of book

publishers in the United States, including textbooks and other educational ma-
terials. Its more than 260 members, which include many university presses and

non-profit religious book publishers, produce the vast majority of all general,

educational and religious books and related materials published in the United

States.

The Copyright Revision Bill as it stands (S. 1361) provides many limitations

nn the rights of copyright proprietors that are intended to facilitate the educa-

tional use of copyrighted materials. Section 107 for the first time would embody
in statute law the judicial doctrine of fair use. It would explicitly define certain

uses of copyrighted works in teaching as being fair use if it meets the other

specified criteria. Section 108 in certain circumstances would permit copying by
a library, including a school or college library, even though it may exceed fail

use. Section 108 also exempts school and college libraries from liability for in-

fringements committed on coin-operated copying machines on their premises,

provided an appropriate warning has been placed on the machines. Section 110(a)

permits the non-profit performance or display of a copyrighted work in the class-

room. Section 110(b) permits the broadcast of a nondramatic work in organized
instructional programs. Section 112(b) entitles a school to produce and for five

years make unlimited use of tapes or other records of live performances of works
it broadcasts. Section 504(c)(2) i-elieves a teacher of liability for statutory

damages if he commits an infringement and if he l)elieved on reasonable grounds
that the infringing use was a fair use under Section 107 of the act.

These numerous special exemptions for educators reflect the concern that the

Judiciary Committees of both Houses and the Copyright Office have consistently
shown through the long consideration of copyright revision that no unreasonable

impediments should be placed in the way of educational use of copyi-ighted ma-
terials. Publishers share that concern. For that reason, almost all of the special

exemptions now in the bill have been not only accepted but supported by pub-
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lishers. Educators and educational institutions are the sole market for the edu-

cational materials produced by publishers, and are by far the most important
customers of the industry. The producers and the users of educational materials

are hence partners, not opponents. They share a common purpose in achieving
the maximum and the most eflScient use of educational materials in the actual

teaching process.
The provisions of the bill as they affect educators were quite satisfactory to

the Ad Hoc Committee when it testified before the Senate Judiciary Subcom-
mittee. (See the testimony of Harry Rosenfield on S. 597, March 1967, Part 1,

pp. 187-189.) Now, however the Ad Hoc Committee has revived a proposal for a

sweeping exemption.
This exemption would allow anyone to make an unlimited number of copies in

any form for the purposes of "noncommercial teaching scholarship or re-

search" of "brief excerpts from literary, pictorial, and graphic works which are
not substantial in length in proportion to their source" and also of the "whole of
short literary, pictorial and graphic works."

It would also allow an entire copyrighted work to be stored in a computer or
other automatic system for storing, processing, retrieving or transferring infor-

mation, leaving the proprietor with only such control as he can achieve over the
retrieval of the information.

Many, perhaps most, of the uses described by the representatives of the Ad
Hoc Committee as a justification for this proposed exemption would in any
case be lawful under section 107 or other provisions of the bill, particularly the

reproduction of brief excei*pts in ways that do not reduce the market for the

original. Insofar as the proposed general educational exemption relates to uses
that would be legal under 107. it is meaningless and unnecessary. The only real

puri»ose sought by the amendment, and indeed the only purpose it can serve, is

to legalize uises that a court would otherwise hold to be unfair because they are
excesisive in quantity or reduce the market for the original work or otherwise
exceed "fair use." If no excessive uses or competitive uses are planned, the pro-

posed amendment is simply pointless.
What are some of the uses that would be authorized by the proposed general

educational exemption that would be likely to be held to exceed fair use today or

under Section 107? The most dangerous of those probably relate to the freedom
to make and distribute an unlimited number of copies of entire "vshort" copy-

righted works without the proprietor's permission. The only limitation on this

freedom would be that the copying must not be for profit, that it must be for

"noncommercial teaching, scholarship, and research," that the copies of the-

separate whole works must not be compiled, as in an anthology, and that the

materials copied must not be "consumable."
A "short" whole work is presumably an individual short story, essay, or poem ;

a map ; a transparency ;
a globe ; a wall chart ; a slide or photograph ;

the score
of a short music composition. It is difficult to conceive works that are shorter

and yet are whole, separately copyrightable "works."
Under the proposed language a city school system, or a state department of ed-

ucation, or the United States Office of Education could, on a nonprofit basis, pro-
duce a dozen, or a hundred, or a thousand copies of a slide or of all of the slides

a publisher has produced and make them available free, or at the bare reproduc-
tion co.st, to schools in their .iurisdiction for noncommercial teaching activities.

Time and time again, a teacher could make multiple copies of a poem or a short

story, and hand it out to members of a class or group of classes. A school could

reproduce the words and music of a "short" copyrighted song for all the mem-
bers of a school orchestra and choir. A school sys-tem could reproduce for every
classroom a copyrighted wall chart or map ;

the Department of Defense could

reproduce a hundred thousand copies of a short copyrighted work to use in

training courses. And so through dozens of similar situations in which the uses

are clearly not "fair" but would apparently be lesal under the proposed language.
We are quite prepared to believe that the sponsors of the general educational

exemption had no such sweeping uses in mind ; but if that be true, they should

not seek legislation that would legalize such abuses.

As we understand it, (he sponsors of the general educational exemption assert

that they do not wish to cover under the exemption uses that would injure cojiy-

right proprietors or that would go beyond what are normal and professionally

approved classroom activities now. Their declared purpose is apparently not so

much to enlarge the area in which copyrighted works may be used without the

owner's permission as to define more clearly the present boundaries of that area.

They would contend that the uses they envision as actually carried on under the-
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proposed exemption would in almost every case be "fair" uses, but that teachers
cannot safely rely on the doctrine of "fair use" because of its vagueness. Teach-
ers may expose themselves to legal peril, the advocates of the exemption say, or
more likely they may be deterred from making proper and desirable uses of
copyrighted material because they do not know whether or not they are "fair
uses" within the meaning of the law.

Admittedly the concept of "fair use", like the concept of "negligence" or of
"prudence" in the common law, is one that by its very nature is not susceptible of
precise and unvarying definition. But the proposed amendment does not cure this

vagueness. It compounds it by introducing a number of terms new to copyright
law and uninterpreted by the courts :

How short is a "short" work? Is a 15-page short story "short"? Ten pages?
Five pages? Does it depend on the size of the page?
What is "nonprofit" use? Is a professor doing research which he hopes to em-

body in a textbook from which he hopes to receive substantial royalties engaged
in "non profit" research? If he is working on a biography from which he hopes to
receive modest royalties? If he is doing an article for a learned journal for which
he will receive no payment but hopes for a promotion? Is the Department of
Defense engaged in "non-profit" research when it puts the entire content of a
highly teclinical set of copyrighted tables into a computer to use in designing the
airfoil of a new plane? Is an aircraft manufacturer engaged in non-profit research
when it does the same thing under a contract with the Department of Defense?
The very essence of such legal concepts as "fair use" (or "negligence" or "pru-

dence") is that they do avoid rigid a priori definitions and permit a judgment of
fairness and equity to be made on the basis of the application of common sense
and experience to the actual situation in each individual case. To introduce cer-

tainty is to introduce rigidity. Any effort to get away from the doctrine of "fair
use" and define the area of permissible use in predetermined objective or numer-
ical terms is simply unworkable. Any such inflexible rule, if it is narrow enough
to eliminate truly abusive uses of material will eliminate al(»iig with them many
wholly proper uses. If it is broad enough to include all the uses we all agree are
proper, it will open the door to a host of improper uses. There is simply no sub-
stitute for the use of informed and impartial judgment in the application of gen-
eral principles to specific cases.

If the proposed general educational exemption is not intended to legalize sweep-
ing uses of copyrighted material that are clearly beyond the bounds of fair use,
and if it is not successful in clearly defining boundaries of use, what is the need
for it?

Indeed we believe the needs that have been alleged are hypothetical and illu-

sory. The 1909 Copyright Act under which we now live contains none of the siie-
cial concessions to education that appear in S. 1361 and that we for the most part
support. It is much more restrictive than S. 1361 in its present foi-m. Yet under
the present more restrictive law, hundreds of thousands of teachers, scholars, and
researchers daily make millions of uses of copyrighted material. No doubt many
of those uses may exceed the boundaries of what we would all agree to be fair
use. Yet the result when any such well-intentioned excessive use comes to the
attention of the publisher is at most a statement of concern followed by discussion
and the modification or abandonment of the objection to use or else an agreement
that in the circumstance it is proper or, in some cases, a license to continue the
use. What are the desirable educational practices that in actual fact go unused for
fear of a vaguely defined copyright liability? We have evidence of any. There is

simply no reason to believe that under the copyright law as it would be liberalized

by S. 1361 without the proposed general educational exemption, as well as under
the 1909 law, educators and publishers would not continue to go forward as they
have in the past in an easy collaboration, resolving by discussion any occasional
differences in the interpretation of fair use that may arise.

But if it is difficult to see any need for or benefits from the proposed exemption,
it is only too easy to see the difficulties it would bring to education as well as to

authors and publishers :

(1) It would legalize the potential large-scale competitive reproduction for
noncommercial teaching use of a host of "small" whole copyrighted works. Tlie

limitation of this exemption to "noncommercial teaching" is no protection to the

producers of such material, for "noncommercial teaching" is substantially the
whole of the market for educational material. Such large-scale reproduction
would not only injure authors, producers and publishers ; by the lessening of the
incentive to produce such works for the educational market, it would injure teach-

ers, students, and the whole educational process as well.
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(2) By permitting the unlimited input of copyrighted material into computers
and similar devices, it would effectively destroy the creator's control over his

copyrighted property. The provision for copyright control over output from such
a device is meaningless. It is obviously the assumption of the sponsors that the

output from such a system will be of such brief excerpts as to be protected by fair

use, thus eliminating copyright control at both ends. But even if the output is not

protected under fair use, it is obviously unrealistic to apply copyright protection
at that point. It is in the nature of the operation of a compviter or similar system
that one does not know what its output will be until it has in fact been pointed
out. There is no way the prior permission of the copyright proprietor can be ob-

tained. He is presented with a fait accompli. On the other hand it is perfectly
feasible to get the permission of a copyright propi-ietor before the input of the

material, and such pei'mission can include the manipulation, processing, and
output of the material as well.

(3) By establishing a presumption that the kinds of uses authorized by the

general educational exemptions are not "fair uses" that would be protected by
Section 107, it would actually in many ways narrow the protection afforded
educators. By departing from the flexible "fair use" concept and endeavoring
to define specific exemptions, it establishes the presumption that uses not specifi-

cally exempted are infringements. This may work to the serious detriment of

educators and education as new and unforeseen materials and uses are developed
in the future, to which the doctrine of "fair use" could be applied, but which
fall outside the specific exemptions this amendment would provide.

(4) It would upset the bakmce of compromises carefully worked out in the

past by the subcommittee. Its sweeping and imprecise language overlaps many
other sections of the bill. To give serious consideration at this late date to the
educational exemption would require the committee to reexamine at least the
fair use provisions of Section 107, the library reproduction provisions of Section

108, and the classroom teaching provisions of Section 110.

(5) The provision of the geuei'al education exemption are, of course, in com-
plete contravention of Section 117 and of the intention of Title II of S. 1361. It

was this subcommittee that concluded that the problems of computer use of

copyrighted material were too complex to be acted on legislatively without
further impartial expert examination. The subcommittee proposed, in Title II,

the creation of a National Commission on New Technological Uses of Copy-
righted Works to make a thorough study of this and related problems. Mean-
while, by Section 117 the subcommittee proposed that all rights with respect
to computer and related uses be frozen precisely as they are under present law
pending the report of the Commission. This was a statesmanlike proposal, com-
pletely accepted by all the various conflicting interests concerned including, at
the time, the sponsors of the general educational exemption. Now, however, those

sponsors have proposed to upset this entire understanding, abolish Section 117,
and bypass the impartial study proposed in Title II, subverting the whole care-
fn''^' rous1ruct<=~d •Trransjement.

There is a further major objection to this sort of specific exemption. We are

living and working, in 1973, under the provisions of the Copyright Act of 1909.
It is likely that any general copyright revision act this Congress will pass will

remain the law of the land until far into the twenty-first century. It will need to

be applied to meida of communication and forms of reproduction and use not
now even conceived of, just as the 1909 Act has had to be applied to television,
satellites, and computers.
When the 1909 Act provided general principles and policies through its general

definition of the riglits of authors and through its silence on fair use, thus
allowing the prior judicial doctrine to prevail, it has been i»ossible for the courts
in acting on individual cases and private parties by contractual arrangement
to apply the principles of the Act to the new media without undue strain. It is

the highly specific provisions of the 1909 Act attempting to go beyond principle
and fix details, that have become anachronistic and unworkable—provisions like

the manufacturing clause, the so-called "juke-box" amendment, the fixed 2<^

royalty for mechanical rights, etc. These detailed provisions have had totally
unintended consequences in the face of new media and radically new circum-
stances.
No one is wise enough in 1973 to devise the sort of specific and detailed pro-

vision in the general education exemption, intended to govern copyright for
decades to come. What is needed, with respect to the concerns we are dealing
with here, is a general definition of the exclusive rights of authors and their

assignees, as in Section 106, and a general assertion, as in the present Section
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107, that these exclusive rights shall not bar those fair and nou-competitive
uses of copyrighted works for socially desirable purposes that are covered by
the broadly and flexibly conceived doctrine of fair use. Both now and as new
media are introduced in the future, realistic applications of these general prin-

ciples can and will be worked out.

Denial of the unwarranted educational exemption will not "deprive" teachers

of any "right" they may erroneously feel is possessed under existing law. "As
shown by a Copyright Office study dated July 22, 1966, the educational groups
are mistaken in their argument that a 'for profit' limitation is applicable to

educational copying under the present law." (House Report No. 83, 90th Con-

gress, March 8, 1967.)
In its Report, the House Judiciary Committee said that "the doctrine of fair

use, as proi)erly applied, is broad enough to permit reasonable educational use.

It suggested however that teacher and publisher should join together to estab-

lish ground rules for mutually acceptable fair use practices, and that they
sliould work out means by which permissions for uses beyond fair use can be

obtained "easily, quickly, and at reasonable fees." (pp. 32-33)
We share the views expressed by the House Judiciary Committee. We urge

that they be adopted by this Svibcommittee and that the proposed educational

exemption be rejected out of hand.
For our part, w'e renew our offer to meet with the Ad Hoc Committee to

establish ground rules for fair use and to establish workable arrangements for

the clearance of permissions for uses beyond fair use.

Statement of the Association of Reseabch Librakies, on the Amendment
Recommended by the Library Associations to S. 1361, General Revision
OF Copyright Law

Tn order to clarify the proposed amendment and distinguish between it and
the language of S. 1361 in its pi-esent form, it appears desirable to discuss the

sections of the amendment and then to note the difference between these provi-
sions and those of S. 1361.

The initial paragraph of section d reads the same as section d in the printed
Bill except that the phrase "but only under the foUo^^-ing conditions" is sub-

srltuted for the word "if" at the end of the paragraph.
Section (1) under d of the proposed amendment refers only to an article

or other contribution to a copyrighted collection or periodical issue or to a
similar small part of a work. The purpose of this amendment Is to enable
libraries to continue to supply a photocopy of a small part of a work without

being required to do any checking to see whether the issue of the periodical or

the hook in which the item appears is available for sale. This is particularly

important with respect to articles in i>eriodicals, since there is no easy way to

determine whether or not a particular issue of a periodical is still available

from the publisher or dealer. Even if it should be determined that an issue

can be ordered from the publisher, the time required to place the order and
receive the issue results in a delay which will probably not meet the need of

the user.

Section (2) refers to an "entire work," that is, a book or a major part of a
book. In this case the amendment would require that the library determine
whether or not the book is still in print before providing a photocopy of it. This
can be done with relative ease by checking Books In Print.

The distinction may be put in this way : section ( 1 ) refers to a periodical
article or short excerpt of which a photocopy may be provided without any
checking. Section (2) refers to an entire book or a major part of it and in this

case a check to see whether the book is still in print is required.
Section (2) of the proposed amendment is similar to section 108(d) (1) in the

printed Bill, S. 1361. Section (1) of the proposed amendment is a specific exemp-
tion for a periodical article or short excerpt. In this respect, it is an addiction to

S. 1861.
"reasonable investigation"

The phrase "reasonable investigation" is used in the amendment which we are

recommending but only in section 108(d) (2). This section refers to books, not

to periodical articles. A reasonable investigation of the availability through
trade sources of a book can easily be made by checking the annual catalog
Books In Print. There is no comparable catalog listing all periodical articles.

20-344—73—37
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Section 108(d) (1) of S. 1361 requires tlie reader to "establish to the satisfac-

tion of the library or ai'chives that an unused copy can not be obtained at a
normal price from commonly known trade sources in the United States including
authorized reproducing services." This requirement applies both to periodical
articles and to books. It can be complied with as regards books through the

use of Books In Print. There is no feasible way of making a comparable check
of the availability of periodicals. Effects of Library Photocopying on Copyright
Proprietors.
Those who oppose the proposed library photocopying amendment take the

position that library photocopying eliminates sales and reduces the number of

subscriptions to periodicals. The most extreme charge is that library photo-

copying will result in destroying scientific and technical communication ])y

making it economically impossible to continue the publication of periodicals and
books.
The importance of the partnership of libraries with the publishing industry

cannot be over-emphasized. The economic viability of this industry is indeed
a crucial concern to all iiavolved in the dissemination of information. It is diffi-

cult, however, to get precise information regarding the effects of photocopying
on publication sales. A most important consideration here is that coin-operated

photocopying machines are available to virtually everyone. Thus, a significant
and ever-increasing amount of photocopying is unsupervised.

In regard to supervised library photocopying, several studies have been made
in the past 12 to 15 years and it is the conclusion of these studies that no evi-

dence of significant economic damage caused by library photocopying could be
identified. While the general experience is that the number of subscriptions has
increased, there have been exceptions to this but it is by no means clear that the

decline in the number of subscriptions have increased very substantially in this

period and library budgets, particularly in recent years, have been reduced ;
thus

the canceling of subscriptions cannot be fairly ascribed to library photocopying
only.

If it were possible to demonstrate clearly that library photocopying had severely

damaged copyright proprietors, it could be expected that publishers would pro-
duce this evidence. Since they have not done so, it would appear that the evidence
is not persuasive. In the absence of conclusive evidence, it would be most unfor-
tunate if requirements were established for the payment of royalties which would
involve "spending dimes to collect pennies."

LIBBAKY ASSOCIATIONS SUPPORT THE AMENDMENT RECOMMENDED

The amendment in the form in which it has been recommended to the Subcom-
mittee represents the views and recommendations of the American Library Asso-

ciation, the Association of Research Libraries, and the Medical Library Associa-
tion. These Associations recommend this amendment on behalf of their readers in

order that they may be able to maintain the photocopying services now provided
by most libraries of all types. In the aggregate the number of readers who use the
libraries represented by these Associations runs to many millions. It is on behalf
of these readers that the Library Associations urge the Subcommittee to adopt
the amendment which they have recommended.
The statement was made in the course of the hearings that machine-monitoring

of materials copied was feasible. However, at the present time there is no practical
way that a photocopy machine could differentiate existing copyrighted from
uncopyrighted materials.

Stephen A. McCarthy,
Executive Director.

August 9, 1973.

House of Representatives,
Washington, B.C., August 7, 1973.

Hon. John L. McClellan,
U.S. Senate,
Washington, D.C.

Dear Senator McClellan : It is my understanding that the Senate Subcom-
mittee on Patents, Trademarks, and Copyrights has been considering Section III
of S. 1361 which sets a copyright fee schedule for the cable television industry.
I further understand that in 1971 a consensus agreement was formulated by rep-
resentatives of the copyright holders, broadcasters, and cable system operators



573

and that in this agreement is a provision calling for arbitration if rates cannot be

agreed npon.
It has always been my belief that Congi-ess should not attempt to set rates in

transactions between private individuals or groups and I believe this to be true
in regard to copyright fees. The parties that operate with the fees should be
allowed to determine them, and for this reason I urge you to reconsider Section III

and make provisions instead, for a means of arbitration to determine the fees.

With kind regards, I am,
Sincerely yours,

Alphonzo Bell,
U.S. Congressman.

Statement of Prof. Albert P. Blaustein, Rutgers University School of Law

Scholars should be paid for their scholarship. This precept is followed in our
treatment of the scholars who, as teachers, purvey scholarship and who, as

librai-ians, organize and process scholarship. It should be nonetheless true for

the creators of the scholarship which is being i)urveyed, organized and processed.
On this there seems to be agreement.
Those who pursue scholarship are in the vanguard in the striiggle for liigher

salaries for teachers and librarians. They are the most prolific purehasei-s of tJie

ever-more-costly source of scholarship known as books. And so it goes.
But when this principle is translated into payment for scholarship whose ac-

cess is via the photocopy machine, there is a strange objection to payment. Pay-
ment for scholarship, that is. There is, on the other hand, no objection to indirect

payment for that scholarship in the form of machine purchase and rental, the

purchase of accessories such as chemicals, paper and repair senaees and, in man.v
cases, wages for those who operate the machines.
The time has come to face this problem : it can be delayed no' longer. The

intellectual property of others is being used via reprography in a quantit.y which
must i-eceive our attention.

proposal

Ten per cent of the net cost of reprography should go to the copyright pro-

prietors of the intellectual property being phot(K*opied.
I speak as a university professor, a lawyer, an author, a former libi-arian, and

as one who teaches in the field of intellectual property. In each of these roles I

have made use of the scholarship of others. Frecpiently their material has been
made available to me through reprography. In performing the fmictions of

librarian, I have made the scholarship of othei-s available to the researcher and
educator; and I know the importance of satisfying the reseai'ch needs of others
as well as myself. As an author, I have seen many of my articles, books, and
parts of books reprinted in other publications for compensation and photocopied
by researchers and educators without compensation. And since I teach the Intel-

lectual Property course at Rutgers-Camdeu, I have gained familiarity with the

background as well as the law in this particular field.

In pi-eparing this statement, an examination has lieen made of the many pro-
posals which pi'eviovisly have lieen submitted. And I must acknowledge at the
outset that these have, in some measure, guided and influenced the proposal
here. However, most of them have been set aside as unworkable because of their

complexity and liecause of their high cost of administi'ation. (This is also a time
to express thanks for the research assistance of one of my students, Mark
Gertel. who assisted me in preparing this statement. )

In setting forth this basic proposal, the procedural problem is divided into

three parts: (1) How shall royalty payments be collected? (2) Who should ad-
minister the royalties collected? and (3) How should the royalties be distributed?

IMPOSING ROYALTY CHARGES

Royalties for the copyright proprietors of material being photocopied should
come from a flat fee tax. This would be in the form of a ten percent surcharge
on the selling price or the regular monthly rental of all photocopy machines.
The advantages of such a plan are as follows :

A. While the total royalties will eventually be sub.stantial, the individual sum.*?

paid by the user are de minimus. The overall rental charge on photocopying
today is under four cents per page. (And the base rates are even lower in the
rentals to government and educational users. )
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B. The plan is administratively sound. The cost of collection would be at a
minimum. Note in this connection the precedent of Article 53 of the German
Copyright Act of 1965 which places a flat fee of five per cent on the sale of

visual or sound recorders.

There are several objections which have been raised to the imposition of an
arbitrary flat fee tax. It is, of course, obvious that many photocopy machines
are not used to reproduce copyrighted materials. One might illustrate this by
examining the photocopy equipment in a teaching hospital. The machine in the

hospital administrative ofiice, for example, reproduces hospital records, clerical

accounts, etc., almost exclusively. On the other hand, the photocopy machine in

a medical library is always a major user of copyrighted material. The answer is

partly that it "evens out." And the administrative costs involved preclude mak-
ing distinctions between where machines are located—using this as a basis for

determining royalty rates.

What of the counter-suggestion that the tax be based solely on the extent of

use—rather than sales price or monthly rental. This is certainly possible in im-

posing a royalty surcharge on sound equipment. Rather than tax the sale of the

tape recorder, there could be a tax on the sale of tape. In that manner, the user
who merely records a favorite song for home consumption would pay only a

negligible sum for royalties. On the other hand, the large commercial user of

copyrighted music would buy tapes in quantity and thus pay a much higher
royalty. Such a scheme is impossible vpith photocopy machines since they are

increasingly able to use ordinary rather than specially treated paper. Note,
however, that the factor of use is already considered and built into current
rental charges. Most of the large producers of photocopy equipment charge a
base fee of $35.00-$50.00 a month, plus a figure based solely upon the number
of copies made.
A third objection is raised by educators who argue that any tax, regardless of

how small, is an interference with the free dissemination of necessary educational
material. Theoretically, this position is indefensible. As a practical matter, it

should not preclude a minimum royalty charge. The key is access to information.
And access is always thwarted by a series of variables involving cost. The edu-
cator may be barred from the utilization of educational materials by the fact
that the school system does not have adequate secretarial help, or because the
school library did not buy the books which contained the desired works of

scholarship, or because the school board vetoed the purchase of sufficient photo-
copying equipment. And where such equipment is acquired, the bulk of the cost
is for rental, paper and chemicals. Measured against all of these factors, a
royalty tax, in the form discussed here, really does not preclude the use and
dissemination of educational materials.
Caveat: With the payment of the ten percent tax, users would be free to photo-

copy all copyrighted materials, with one notable exception. Consumables (mean-
ing workbooks, standardized test forms meant to be used only once, etc. must
be excluded from the photocopy grant.

ADMINISTRATION OF ROYALTIES

For the administration of any royalty plan, it is essential to set up a central

copyright clearing house to supervise the collection and distribution of the ten
percent surtax on sales and monthly rentals.

It is recommended that this clearing house have a quasi-governmental status

provided for in the copyright statute. This would have the following advantages :

(1) Enforcement of payment would be facilitated. Failure to pay royalties
would constitute a criminal rather than a civil offense.

(2) As a quasi-governmental entity created by statute, the anti-trust problem
would be avoided.

(3) As a quasi-governmental agency operating under statute, it would be more
diflScult for any particular combination of selected publishing houses to gain
control.

(4) An agency under governmental sponsorship would discourage the forma-
tion of splinter groups or alternative clearing houses set up to give special protec-
tion to special interests.

The membership of the clearing house would consist of all participating
publishers. Royalties would be paid to the copyright proprietors only via these
member-publishers.

(In addition to its administrative arm. the clearing house would also have an
agency (or agencies) to perform as quasi-judicial tribunals. It would be the
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responsibility of one such tribunal to determine who would be a bona fide pub-
lisher. Another tribunal responsibility would be to hear arguments on royalty
distribution. )

DISTKIBUTION OF ROYALTIES

The greatest i)ercentage of the moneys received and administered by the clear-

ing house would be paid over to the member-publishers. The relative distribu-

tion as between the publishers and their authors (as copyright proprietors)
would be allocated in accordance with their author-publisher contracts.

The most difficult administrative problem is the allocation of royalties among
the various publishing houses. This must be based, as far as possible, upon the

frequency with which certain materials are photocopied. At the same time, the

plan must be kept as simple as possible.
It is recommended that all copyrighted books, periodicals and other publica-

tions be divided into five categories, depending upon the extent to which they
are usually photocopied. Each publisher would have so many "units" in each

category. (A monthly issue of a given oft-copied scientific journal might be a
unit to the same extent as a given textbook. )

Category A units (those most frequently copied) would receive fifty per cent

of th-a total royalties. Category E, containing those units copied the least, would
include all novels, for example, and might be limited to as little as two per cent

of all royalties. Initial category assignments would be based on a preliminary
sampling—and updated by subsequent samplings.

It would be the responsibility of an administrative arm of the clearing house
to decide what book, annual or magazine issue constitutes a "unit" and to de-

termine the proper category for each. Appeals would be made by the publishers
to one of the clearing hovise tribunals.

As noted above, the bulk of all moneys received by the clearing house (after
administrative costs are deducted) would be distributed to the publishers. How-
ever, it is proposed that twenty per cent of the net total be allocated (and ad-

ministered by the clearing house) for the benefit of authors as a whole. Part of

this sum could be designated for awards, scholarships, loans, pension arrange-
ments, group medical services, insurance, etc. And other funds could be used
to maintain and operate authors' associations and other agencies working for

the benefit of those who produce intellectual property.

My thanks to the Committee for giving me the opportunity to express my
position on this important issue now before the Congress.

CADCO,
Oklahoma City, Okla., Julij 2.'i, 1973.

Hon. John L. McClellan,
U.S. Senate,
Washington, D.C.

Dear Senator McClellan: I am writing this letter in regai'd to hearings
scheduled before the Senate Judiciary Committee, sub-committee on Patents,
Trade-Marks and Copyrights, this coming July 31 and August 1.

The puiiiose of these hearings is to take testimony on pending Senate Bill

S. 1361, and more particularly on section 111 of that bill
;
as it relates to CATV

systems.
Section 111 of this proposed bill contains an "exemption from copyright li-

ability" and "program exclusivity (for) CATV systems with fewer than 3,500
subscribers".

My company, CADCO, INC., is a manufacturer of CATV equipment. ]My com-
pany specializes in the manufacture and installation of CATV equipment for
CATV systems in towns of 10,000 people and down. This happens to work out to

CATV systems with 3,500 or fewer homes.
M.v company publishes a more-or-less monthly publication for our customers

in this area of CATV ; a copy of the most recent issue of which is enclosed. Our
TECH TALK publication reflects the opei'ating and technical problems of tliis

segment of the CATV industry ;
and it does so because other publications and

companies in this industry do, for the most part, ignore this portion of the market
place.
CADCO is known within the CATV industry as "the small town specialists".

And this extends much further tlian merely supplying equipment to these smaller
communities ; it includes providing know how and a rallying point for the oper-
ators of these CATV systems.
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Now it is proposed, in Section 111 of tliis bill, that "CATV systems with fewer
tlian 3,500 subscribers, noiv in existence, and independently owned, be exempted
from the copyright" payment sciiedule that this bill provides for.

I would like to draw your attention to the enclosed issue of TECH TALK.
On pages one through three of this issue is a synopsis of a Technical Report
issued by the Office of the Chief Engineer of the Federal Comminiications Com-
mission (Report Number T-7301). This report shows that based upon an FCC
study of the CATV industry, that approximately 91% of all operating CATV
systems have feiver than 3,500 subscribers. And in fact, that the sni,aUe.st 50%
of all CATV systems (i.e. half of the actual systems) average 345 subscribers
each.
This bill, then, would exempt 91% of all existing cable system from the pay-

ment of copyright liabilities. The key word is existing.
Please refer to page 10 of the same enclosed issue of TECH TALK. This article

("Isn't It About Time—Again?") relates to the very distinct difference within the
CATV industry between "cable television" and "Community Antenna Television."

Briefly, cable television is any system 'with more than 3,500 subscribers ;
Com-

nuinity Antenna Television is any system with fewer than 3,500 subscribers.
And yet, both "Community Antenna" and "Cable" are being regulated, by the

FCC, and tlirough this proposed Copyright Bill, as if they were of the same.
They are not. "Community Antenna" television service is a simple service that

allows people in distant communities to receive better broadcast television.

"Cable" television is much more than that. "Cable" television is pay-for-a-movie
television (via the cable); it is reading electric meters via the cable; it is

subscriber-response polling via the cable, and much niox-e.

The point that I would like to try to make is simply this :

(1) The National Cable Television As.sociati(»n has represented to this Com-
mittee that they represent "the industry." The truth is that they represent
the "cable television" industry: not the "Community Antenna" industry.

(A) The President of the NCTA, Mr. David Foster, is .scheduled to appear
before this Committee to "speak for the industry". Our contenti(m is that
he may speak for !)% of the CATV systems in the industry, and that these

0%) of the systems may represent a large nmnber of cable subscribers;
but they do not represent a large number of systems—certainly not Com-
munity Antenna systems.

(2) There are spokesmen within the "Community Antenna" industry who could
and should be allowed to present the views of the other 01% of the CATV
industry. I would like to urge that some way be made to allow such a presenta-
tion before this Committee.
We are dealing with small comnuinities, and normal, un-sophisticated com-

munity antenna reception. And we are dealing with a proposal which would al-

low the existing small systems to operate without copyright liability, while any
new small "Community Antenna" systems will (under the tenns of this bill) be

re(piired to pay copyright fees. We believe this is wrong.
Please give our proposal some consideration. The 91% of the CATV com-

munities we speak on liehalf of total nearly 5.000 in all. I believe they have a

right to l)e heard . . . and David Foster of the NCTA does not speak for them.

Sincerely,
Robert B. Cooper, Jr..

President.

Columbia Broadcasting System, Inc.,

Neiv York, N.Y., August 7, 1973.

Hon. .John L. McClellan,
Vliainiian, l^ithconiDiittee on Patents, Trademarks and Copyrights, Committee on

the Judiciary, U.S. Senate, Washington, B.C.

Dear ]Mr. Chairman : On July 31 and August 1 the Subcommittee on Patents,
Trademarks and Copyrights held Hearings on several Copyright Revision Bill

subjects, including cable television, but that subject was specifically limited to

the royalty schedule contained in § 111 of S. 1361 for the compulsory licensing
of cable television systems.
CBS was not invited to appear at the Hearings nor did we desire to do so in

\\Q\x of the fact that the calile television part ot the Hearings was limited to

tlie specific subject of the royalty schedule. Our concern is more general—the

proper place of cable television in the copyright context. Therefore, we take this

opportunity to set forth the CBS position on that. We respectfully request that
this letter be made a part of the record of the Hearings.
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Preliminarily, it is useful to note what are the functions that a cable television

system performs when it retransmits broadcast signals to its subscribers. Only
one week before its decision in Fortnightly v. United Artists, 392 U.S. 390 (1968),

Ihe United States Supreme Ccmrt in United States v. South ivestem Cable Co.,

391! U.S. 157 (1968) said that:

"CATV systems perform either or both of two functions. First, they may sup-

plement broadcasting by facilitating .satisfactoi-y reception of Iwal stations in

ad.iacent areas in which such reception would not otherwise be possible; and

second, they may transmit to subscribers the signals of distant stations entirely

)>eyond therange of local antennae." 392 U.S. at 163.

When the Court decided Fortnightly a week later the function of distant sig-

nal importation was not before it ; the function of the use of advanced antenna

technology and equipment to overcome adverse topographical conditions to per-

mit subscribers to receive signals already in the community, and that function

only, was.
The United States Court of Appeals for the Second Circuit decided CBS v. Tele-

prompter,—Y. 2d—177, USPQ 225, on March 8, 1973. In its decision it held that :

"AYhen a CATV system is performing this second function of distributing sig-

nals that are beyond the range of local antennas, we believe that, to this extent,

it is functionally equivalent to a broadcaster and thus should be deemed to 'per-

form' the programming distributed to subscribers on these imported signals. . . .

The system's function in this regard is no longer merely to enhance the sub-

scriber's ability to receive signals that are in the area ;
it is now acting to bring

signals into the community antenna, erected in that area." 177 USPQ at 231.

Consecpiently, the Court of Appeals went on :

"We hold that when a CATV system imports distant signals, it is no longer
within the ambit of the Fortnightly doctrine, and there is then no reason to treat

it differently from any other person who, without license, displays a copyrighted
work to an audience who would not otherwise receive it. For this reason, we
conclude that the CATV system is a 'performer' of whatever progi-ams from these

distant signals that it distributes to its subscribers." 177 USPQ at 231.

CBS believes that the CJourt of Appeals is right in concluding that there Is

no reason to treat a cable television system, which brings a copyrighted work
to a distant audience who would not otherwise i-eceive it, differently from any
other i>ers()n who performs the same function. Moreover, we see no reason for

the law to be changed so as to grant cable systems discriminatorily preferential
treatment. Treating them in the same way as other users of copyrighted works
are treated would only require that cable television systems secure licenses from

copyright proprietors .just as do the broadcasters with whom they compete.
Not treating the cable systems to complusory licensing, as S. 1361 proposes

to do, would eliminate the necessity of :

The recording by capable systems of notices in the Copyright Office

and the prescription of regulations for them by the Register of Copyrights
(S 111(d)(1)).
The deposit by cable systems with the Register of Copyrights of state-

ments of account every three months and the prescription of regulations by
the Register of Copyrights for the deposit (§ 111(d) (2) (A) ).

The deposit by cable systems with the Register of Copyrights of the pre-
scribed graduated royalty fees and the prescription of regulations for the

deposit l)y the Register of Copyrights ( § llKd) (2) (B) ).

The annual tiling of claims b,v persons (who have a sufficient financial

stake as well as the means and energy to do so) entitled to fees with the

Register of Copyrights and the prescription of regulations for such filing

by the Register of Copyrights (§ 111 (d) (3) (A) ).

The annual determination b,v the Register of Copyrights about whether
a controversv exists concerning the distribution of rovaltv fees (§ 111(d)
(3)(B)).
The determination and deduction of his administrative costs by the

Register of Copyrights, the distribution of royalty fees to those entitled to

them. and. if the Register has found a controversy to exist, a certification
to that effect and the constituting of a panel of the Copvright Rovaltv
Tribunal ( S 111 (d) (3) (B) ).

The maintenance of 15% of the royalty fees collected in a special fund
and their distribution according to regulations prescribed by tlie Register of

Copyiights to the copyright owners of musical works (§ 111 (d) (3) (C) ).

The withholding from distribution by the Register of Oopyrights or
the Coi)yright Royalty Tribunal of an amount either one deems suflScient
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to satisfy all claims with respect to whicli a controversy exists ( § 111

(d)(3)(b)).
Nor would the Copyright Royalty Tribunal created by Chapter 8 of the

Bill be required to exercise the functions of making determinations concerning
the adjustment of the copyright royalty rates or the distribution of the royalty
fees pi-ovided for in the cable television compulsory license.

Nor would the Houses of Congress have the burden of deciding whether to

exercise a right of veto against a time deadline, reflecting their .iudgmeuts
about royalty adjustments recommended by the Copyright Royalty Tribunal, as

provided for in § 807 of the Revision Bill.

Nor would be courts be burdened by the necessity of reviewing determina-
tions of the Tribunal concerning the distribution of cable television royalty
fees, as provided for by § 809 of the Revision Bill.

CBS believes that it is not possible for any official or any Copyright Royalty
Tribunal, or any other such body, to set royalty rates that are "reasonable". By
what criteria of reasonableness could the determination be made? Moreover,
by what criteria would the Register of Copyrights be guided in distributing the

royalty fees to copyright proprietors who file claims for them? What weight,
if any. would be given to the quality of the copyrighted works? How would the

Register of Copyrights attempt to measure quality when no guidelines are pro-
vided by the Revision Bill? Nor does the Revision Bill provide guidelines for the

Copyright Royalty Tribunal to make judgments about the distribution of the

royalty fees in the controversies certified to it by the Register of Copyrights.
The fact is that there is no adequate substitute for the operations of a normal

marketplace in which prices are determined by supply and demand. If such a

marketplace were permitted to function, consistently with other marketplaces in
our free enterprise economic system, the problems which are insolvable by officials

and tribimals would be solved by bargaining in the marketplace. The expenses of
the operation would be borne by those who deal in the marketplace as contrasted
with the expenses of the labyrinthical, top-heavy, governmental structure con-

templated by S. 1361, part of the expenses for which would be taken oiit of the

royalty fee fund and part of which would be taken out of the American taxpayer.
A normal marketplace does not now exist for cable television, but copyright

proprietors would certainly find a way of selling their rights if cable were paying
for them. All other copyright users have managed to find a way of dealing with
copyright proprietors. The present lack of a market is due to the uncertainty,
which is only now being resolved in the courts, over w^hether cable television sys-
tems are liable to the normal application of copyright law and the consequent
unwillingness of cable television systems to bargain and pay for what they
retransmit.
As noted above, on March 8 of this year the Court of Appeals for the Second

Circuit unanimously held in CBS v. Teleprompter that cable television systems
are liable under the present law for the carriage of copyrighted programs con-
tained in distant signals which they import. Petitions for review by the United
States Supreme Court were filed in early June ; we expect the Court to act on the

petitions in the fall of this year ; thus, it is probable that the Court's decision will

finally determine the copyright question in the near future.

This being so, CBS suggests the wisdom of awaiting the outcome of the copy-
right test case rather than acting on Section 111 of S. 1361, which the Congress
may find unnecessary in light of whatever action is taken by our highest court.

After all, we are not without a Copyright Law ; the only questions are what it

means and whether that is unjust. We shall have the answers presently. Only if it

is unjust should it be changed.
We believe you are aware of the fact that CBS has consistently taken the

position that cable television systems should have a copyright exemption for

retransmission of television broadcasts to their subscribers who are within the

normal coverage area of the station originating such broadcasts, subject to certain

conditions to assure fairness. We reaffirm that position because we believe that
such an exemption is justified by the need for simplicity and by the expectation
of the broadcaster, and those who license his use of their program material, that
the broadcast station's signal will reach the entire public in its normal broadcast
area. The Circuit Court's decision, review of which is now sought, accomplishes
that result.

There is one incongruity in Section 111 of S. 1361 we should like to call to your
attention. Section 111 makes it a copyright infringement for a cable television

system to carry a professional sporting event into the local service area of one or

more television stations—when none of the stations has been authorized to broad-
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cast the event. Apparently it is felt that even with the payment of the statutory
royalty for the compulsory license which the Revision Bill would provide, it is

unfair—to the sports promoter, to the league, to the broadcaster, or to all three—
for a cable television system by its unilateral action to frustrate the consensual
agreement of the marketplace. Yet the Revision Bill shows no similar concern
in the identical situation for the copyright owner of any other kind of copy-
righted work, no matter what its importance, even though he had deliberately
chosen to license the work to no local station. It seems to us that logic would
require that the copyright proprietors of news and entertainment programs be
treated no less favorably than the promoters of professional sporting events.

Respectfully,
Robert V. Evans.

Statement of the Community Antenna TV Association (CATA)
August 10, 1973

CATA is a national association of small CATV systems whose problems and
interests materially differ at times from those confronting large scale cable
television operations and established cable systems in major television markets.
CATA was formed in late July 1973 at Dallas, Texas to serve as spokesman

for small CATV operators. Although CATA is still in its formative stages as an
organization, its membership already includes more than 100 CATV systems—
most of which are family owned and operated—serving in excess of 90,000 sub-
scribers throughout the United States.

CATA was not in a position to present its views concerning Section 111 of
S. 1361 to the Subcommittee at its August 1, 1973 hearings. CATA representa-
tives did, however, attend the hearings and are familiar with positions taken
by interested parties who testified. CATA welcomes this opportunity to present
its views on a single critical issue : whether small CATV systems should be sub-

ject to copyright liability.
Small CATV systems perform valuable services to the public by assuring ade-

quate, dependable, television reception in communities and areas beyond major
television markets. Costs of system operation, particularly expenses of upgrading
plant necessitated by FCC enactment in March 1972 of technical standards, and
other construction expenses, have been increasing at a very rapid rate. As the
Subcommittee knows, the ability of small system operators to raise capital has
been quite limited. Also, their ability to increase subscriber rates is often re-

stricted, if not by the terms of their franchises, certainly by economic realities

in the markets served. Moreover, most cannot and do not desire to initiate

ancillary broadband services in order to gain additional revenues. Clearly, these
small systems merit the kind of "breathing space" assured by a copyright ex-

emption based upon size.

CATA recognizes that jurisdiction over copyright matters resides exclusively
in the legislative branch. CATA cannot, however, ignore the fact that the

Federal Communications Commission and the President's Office of Telecom-
munications Policy called various interested parties together in 1971 to hammer
out a compromise among the several industry groups regarding the emergence of

the cable television industry. Despite the fact that these FCC-OTP sanctioned

negotiations had no legislative power and no jurisdictional control over the

copyright question, compromises were reached on a wide range of issues affect-

ing the cable industry, including certain agreements dealing with copyright. The
entire package of agreements has become known as the "Whitehead Consensus

Agreement". The Whitehead agreement, while not binding upon Congress, did

contain a provision calling for the exemption from copyright liability of certain

CATV systems—those with fewer than 3,500 subscribers. We raise this point
not to say that the Whitehead agreement in any way controls the Subcommittee's

thinking regarding the copyright issue, but rather so that the Subcommittee will

understand that numerous small CATV operators acquiesced in the many un-

favorable aspects of the Whitehead agreement because they believed that the

broadcasters and copyright owners would offer their support for copyright legis-

lation containing an exemption for small CATV systems. Hence, if denied the

copyright exemption, the small cable systems will lose the single most important
reason for accepting the various provisions of the Whitehead agreement, many
of which have been carried over to the present Copyright Bill, as well as the

FCC's CATV regulations enacted in March 1972.

Thus it was unexpected that Section 111 of the legislation approved by the

Subcommittee lacked a small system exemption: CATA respectfully urges that
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S. 1361 include an exemption from copyright liability for CATV systems having
fewer than 3,500 subscribers. We understand there is no significant objection to

the inclusion of such an exemption and will discuss why we believe it would serve

the public interest.

As noted earlier. CATY systems in the below S.-jOO subscriber category for the

most part provide their subscribers with a basic service for improving television

reception. Most of these systems operate solely as a means of delivering television

signals to communities where normal television reception is poor or nonexistent :

communities beyond the primary service areas of television broadcast stations
;

communities in which other secondary transmission facilities such as translators

are either lacking or inadequate ; communities near large cities but situated in

pockets of poor reception produced by terrain barriers.

Some small systems also engage in limited local originations, generally of an
automated nature (time and weather scan). Few if any such systems carry ad-

vertising, engage in pay television operations or operate their own microwave
relay systems. They are, in short, the traditional community antenna television

systems—locally owned and operated—which had their genesis in the mountain-
ous regions of Pennsylvania and Oregon in the late 1940s, and which continue to

depend upon subscriber revenues for economic support.
Although overlooked by the Federal Conuuunications Commission when it

revised its program exclusivity rules in 1972, small systems were taken into

account when the agency enacted its mandatory origination requirement (47
(i.F.R. § 76.201(a)) in 1969. 20 FCC2d 201. Section 76.201(a) exempts systems
with fewer than 3,500 subscribers from origination cablecasting, principally for

economic reasons.
In its i-egulation of the broadcasting and common carrier industries, the Com-

mission has evidenced a similar concern for tlie development of small comnnnn-
cations companies. Exemptions from and exceptions t() generally applicable, but
often burdensome regulatory re(|uirements, are not uncommon and have been
construed to serve the larger public interest.

In the common carrier field, for example, small communications carriers were
recently exempted fr(nn having to submit comprehensive economic data and
information to support tariff revisions. «SVe 47 C.F.R. S 61.38(f). The FCC noted
that carriers with "small revenues", limited service areas and "few customers"
should not have to undertake the costly and elaborate reporting procedures re-

(luired of larger carriers. Final Report and Order {Docket No. ISlO.i, 25 FCC 2d
957, 965-66 (1970).
With reference to broadcasting, the FCC recently embarked upon a compre-

hensive program of "re-regulation." Many of its rule revisions grant relief to

small market broadcasters from certain burdensome regulatory refjuirements.
Similiarly, in rule making proceedings involving the renewal of broadcast licenses
iind the ascertainment of community problems by broadcasters, the FCC has
recognized that factors such as market and station size may well warrant the

a])plication of different and less stringent standards to certain classes of licensees.

Indeed, in an Interim. Report and Order relating to broadcast license renewals,
the FCC has exempted radio stations from newly-enacted annual reporting re-

quirements applicable to television licensees and has promised to re-evaluate in
a year whether it is desirable to require radio broadcasters to continue to adhere
to additional local public file reipiirements imposed upon all broadcasters.

Finally, in the television broadcasting field, numerous rules and policies have
been designed to favor UHF deveb)pment and in some cases to exempt UHF li-

censees, which often are small businesses when compared to their VHF counter-
parts, from requirements applicable to VHF licensees. For example. 47 C.F.R.
§ 73.(}36, NOTE S, provides for possible ad hoe exemptions to UHFs from duopoly
restrictions consistently applied to VHF licensees. In addition, the FCC has a

long-standing policy of fostering UHF development. This policy has been reflected
in rules governing the agency's regulation of CATV svstems. Sec e.g., 47 C.F.R.
§ 76.61(b) (2).
The United States Congress has also gone on record many times in support of

efforts to assist in the development of I'HF television stations. One call also
look to various statements by members of the Senate and House expressing
concern for similar legislation to assist in the growth of FM radio stations.
See C./7., S. 585. The list goes on when one looks to the Congressional hearings
regarding the need for more frequency space to be allocated to the land-mobile
sriectrnm. Even in this 93rd Congress concern for small bu.sinesses is evidenced
by hearings held by Senator Thomas Mclntyre regarding how broadcasters and
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CATV systems are burdened by the thousands of pages of government forms
which must be tiUed out each year. The United States Congress has always l)eeu

tlie single body which the small businessman could look to for protection from
the burdens of over-regulation.

Thus, there is ample support at the FCC for exempting small (below 3,500)
CATV systems from certian economically burdensome operating requirements ;

more generall.v, there is support in that agency and in the Congress for assist-

ing—whether by exemptions, exceptions to rules or special affirmative laws,
rules and policies—other small communication entities in providing efficient

and economical service to the public. Th'^ relatively limited exemption which
CATA advocates, will do just that for small CATV operators, benefitting them
and their subscribers consistent with the objectives of the Communications Act
of li)34, as amended (47 U.S.C. SS 1-"1 ct -scq.) and is in no way contrary to or

inconsistent with basic copyright principles and Section 111.

CATA respectfully urges that such an exemption for small s-ystems—those

with fewer than 3,500 subscril>ers—be included in Section 111 of S. 1361.

Copyright Office,
The Library of Congress,

Washington, D.C., August 22, 1973.

Hon. John L. McClellan,
Chairman, Subcommittee on Patents, Trademarks, and Copi/rights, Senate Com-

mittee on the Judiciary, Neiv Senate Office Building, Washington, B.C.

Dear Senator McClellan : This is in response to your letter of August 6, 1973,

requesting the views of the Copyright Office on several points in reference to

the pending bill for general revision of the copyright law% S. 1361: (1) our

si)ecifie comments on the language of S. 1359, including our recommendation of

appropriate amendments; (2) whether the public display of original works of

art would constitute publication and would therefore require a copyright notice

on the work displayed, a proposal to establish a special form of notice for works
of art, and a proposal regarding placement of the notice on works of art; (3)

technical objections raised by the Counsel for SJ]SAC to the language of section

112(c) of S. 1361.
S. 1359

This bill was prompted by the fear that the Soviet Union, which became an
adherent to the Universal Copyright Convention effective May 27, 1973, may
attempt to control the copyright that Soviet authors will have in the United
States and other member countries of that Convention, in order to suppress

publication abroad of the works of some of those authors. The general views

of the Copyright Office on this bill are incorporated in the report by the Librarian

of Congress to the Committee on the Judiciary dated April 23, 1973, to which your
letter refers. Among other comments, the Librarian's report expressed the reser-

vations we have about the specific provisions of S. 1359, particularly the limita-

tion of transfers of ownership to the foreign author's "voluntary assigns."

Our reservations are two-fold. First, the limitation to "voluntary a.ssigns"

does not take into account those situations in which the laws of foreign countries

may provide appropriately for transfers of copyright by operation of law.

Examples would be transfers effected by law in bankrui)tcy proceedings and

mortgage foreclosures. Second, it is doubtful that the phrase "voluntary assigns"
W'Ould be effective to preclude the acquisition by agencies of the Soviet (Jovern-

inent of an author's right of foreign publication. The agency may be able to

obtain from the author, through various forms of coercion upon him, a document
that purports to effect a voluntary assignment.
As we see it. a foreign country's internal methods of coercion are a political

prol)lem l)eyond the reach of our copyright statute. What might be achieved by
the copyright statute is to deny any assertion by an agency of a foreign govern-
ment of its ownership of rights in the United States by virtue of its seizure under
its own law of an author's copyright. It would not be necesary to proscribe
transfers by operations of law to persons other than government agencies. We
therefore suggest that, instead of the language in S. 1359, consideration be given
to a provision such as the following :

"The expropriation, by a governmental organization of a foreign country,
of a copyright or any right comprised in a copyright, or of any right in a

work for which copyright may be secured, or the transfer of a copyright or

of any such right from the author or proprietor to a governmental organiza-
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tion of a foreign country pursuant to any law, decree, regulation, order, or

other action of the foreign government requiring such transfer, shall not be

given effect for the purposes of this title."

As proposed in S. 1359, this provision could he inserted as a new subsection

(d) to section 9 of the present statute. It could also be added to section 104 of

S. 1361 as a new subsection (c) .

PUBLIC DISPLAY OF WORKS OF ART ; NOTICE REQUIREMENT

Your letter refers to an article in the Summer 1973 issue of Art News which

suggests that the notice requirement in section 401 of S. 1361, coupled with the

definition of "publication" in section 101, would place artists in a less favor-

able position than they have under the existing statute, particularly when orig-

inal works of art are displayed publicly.
We consider it unnecessary to amend the definition of "publication" in S. 1361

in order to exclude the public display of an original work of art, as suggested
in the article in Art News. In our view, the public display of an original work
of art would not constitute publication of that work under the bill. "Publica-

tion" is defined in section 101 in terms that exclude public display of the single

original "copy" of a work. Distribution of copies or the offering to distribute

copies are the operative acts. The "offering to distribute copies ... to a group
of persons for purposes of further distribution, public performance, or public

display" would constitute publication ; this would cover, for example, the offer-

ing to supply copies of a motion picture to a number of theaters or broadcasters
for public "performance" or "display." Public performance or public display
itself would not constitute publication.
The concern on this point expressed in the artice in Art News appears to be

founded on the supposition that the notice requirement in section 401(a) of S.

1361 might be held to apply to an original work of art when it is publicly dis-

played. To put to rest any such supposition, we suggest that the Committee
report include a statement similar to the following one that appeared in House
Report No. 83, 90th Congress, at pages 110-111 :

"Sections 401 and 402 set out the basic notice requirements of the bill,

the former dealing with "copies from which the work can be visually per-

ceived," and the latter covering "phonorecords" of a "sound recording." The
notice requirements established by these parallel provisions apply only when
copies or phonorecords of the work are "publicly distributed." No copyright
notice would be required in connection with the public display of a copy
by any means, including projectors, television, or cathode ray tubes con-
nected with information storage and retrieval systems, or in connection
with the public performance of a work by means of copies or phonorecords,
whether in the presence of an audience or through television, radio, com-
puter transmission, or any other process."

For further assurance, we suggest that the Committee report add, after the
statement quoted above :

It should be noted that, under the definition of "publication" in section

101. there would no longer be any basis for holding, as a few court decisions
have done in the past, that the public display of a work of art under some
conditions Ce.g., without restriction against its reproduction) would con-
stitute publication of the work. And, as indicated above, the public displny
of a work of art would not require that a copyright notice be placed on the
copy displayed.

The article in Art News also proposes that the notice for works of art should
consist only of the signature of the artist and the date of execution, and that
the ro«^iVe m.iy appear on the front, back, base, frame or on any other readable
part of the work.
The Convright Offife is nwnre thnt many artists fail to take advantage of the

onnriTtunltv to spcure copvriijht for their works, and do not complv with the notice
requirempnts of tlie present cortyrisrht statute The creneral revision bill Incor-

porates libernlizing provisions that should enhance tlip opportunity of artists to

claim copyricrht protection. For example, as already indicated, copvricrht would
not he lost (as it may be in some cases und^r the prpsent law) when an original
wovk of art is nlaced on puhlip display in <ralleries, museums, etc.. witbon^" a rony-
riffht no^^icp. Wliprp the n-orlc is roproducpd in nonips that arp puhMci^ distribptpd.
a copyright nntiop on thosp copies would still be renuired : but the provisions
in sections 401-406 of the l>ill as to the noticp renuirpment are much less strinsrent

than in the present statute, with respect to both the position of the notice and
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the consequences of errors and omissions. Tlie Register of Copyrights woiild be
authorized to prescribe by regulation, as examples, specific positions of the notice

on various types of works that would be adequate, and we have no doubt that the

front, back, base, or frame of a work of art or other readable position would be

acceptable.
We would not favor a notice consisting only of the signature of the artist and

the date of execution. The symbol "©," the word "Copyright," or the abbreviation

"Copr." constitutes an essential element in giving notice that copyright is claimed.
In effect, to eliminate this element would be tantamount to eliminating the notice

requirement. "We see no valid reason for excluding published copies of works of

art from the general notice requirement.

SECTION 112(C)

The Copyright OflBce agrees that the phrase "or of a sound recording" in sec-

tion 112(c) of S. 1361 is unclear in scope and could be construed, as it stands, as

including all sound recordings of any nature. We assume that the exemption in

section 112(c) for the inclusion in certain transmission programs, under stated

conditions of a performance of a nondramatic musical work of a religious nature,
was intended to allow also the inclusion in those programs of a performance of a

copyrighted sound recording of such a musical work. If this was the intention,
we suggest the insertion, after the phrase "or of a sound recording," of the words
"of such a musical work."
We see no need for an explicit definition in the bill of the term "transmitting-

organlzation" which appears in section 112(a) as well as in section 112(c). Tlie

term "transmit" with respect to a performance or display is defined in section

101
; thus, paraphrasing that definition, a "transmitting organization" under

section 112 (a) and (c) would be an organization that communicates a perform-
ance or display of a work by sending images or sounds from one place to another.

It is important to note that section 112 (a) and (c) both relate only to "a trans-

mitting organization entitled to transmit to the public a performance or display
of a work, under a license or transfer of the copyright." This limitation serves to

define further the "transmitting organizaions" to which those sections refer.

We shall be glad to assist you further in any way you may wish.

Sincerely yours,
Abe a. Goldman,

Acting Register of Copyrights.

U.S. Senate,
Washington, D.C., August 1, 1973.

Hon. John L. McClett.an
Chairman, Suhcomittee on Patents, Trademarks and Copyrights,
Comonittee on Judiciary,
U.S. Senate,
Washington, D.C.

Dr.AB John : I would appreciate it if you would make the enclosed statement

pi'.rt of the hearing record on S. 1361 which is currently under consideration by
your subcommittee.

'\\'ith best wishes.

Sincerely,
Alan Ckanston^

Enclosure.

Statement by Senator Alan Cranston on S. 1361

I would like to commend the members of this committee for their hard work
and persistence in undertaking a revision of the Copyright Law.

I am particularly interested in Section 111 of the bill, S. 1361, which con-

cerns copyright fees connected with the cari'iage of television signals. There has
been considerable debate and disagreement over the setting of fees paid by cable
TV operators for material taken from distant commercial television signals and
rebroadcast to cable subscribers.

I believe it is important that viable ground rules be established to deal with
this complex issue, and I congratulate this committee for taking forthright ac-

tion to try to resolve the matter in the new copyright bill. The establishment of

a fixed fee schedule in the legislation is one approach to the problem. Perhaps
the fees outlined in Section 111 ai"e fair and realistic. I do not suggest that they
are not.
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But I d(i question whether sufficient study lias been made of appropriate fee
k'vels to he certain tliat tliose c(nitained in the hill are the fairest and most
equitahlc for all parties.

I would feel hetter al)le to speak to this point if hearings had been held on
fee levels. Without the benefit of such hearings, I (juestion whether the copy-
right bill should mandate specific fees to be paid to copyright holders.

I understand that intensive efforts and long hours of exchange and discus-
sion took place in 1971 between all interested parties in this matter—the mo-
tion picture industry, the commercial broadcasting industry, and the cable TV
association. With the assistance of the Chairman of the Federal Communications
Commission and the Director of the President's Office of Telecommunications
Policy, these parties agreed to a so-called Consensus Agreement. Due to the dif-

ficulty and complexity involved in arriving at niutuall.y acceptable copyright
rates, the Consensus Agreement provided for compulsory arbitration on the nmt-
ter of fees if the parties were not able to reach agreement on their own.

It seems to me this approach to fee setting would be a fair and reasonable ap-
l)roach. Compulsory arbitration has no built-in advantages for either side—the

copyright holders or the users. An Arbitration Tribunal, composed of experts
without bias, would .seem to me to afford the best chance for arriving at a fair

and reasonable settleuieut of this complex, difficult problem.
A.ssurance of a reasonable rate of return for the producers of copyrighted

material is of particular interest to me. The holders of copyrights and producers
of copyright material represent the creative elements in our society who through
their talents and labors make available to the public artistic and educational

progi-ams. They are entitled to a realistic schedule of copyright fees.

But even more important than reward is encouragement for them to produce
more and better.

The motion picture industry in California makes a significant contribution to
the entertainment of our nation. Cable television is likely to be an extremely in-

fluential and important segment of the broadcast media in the years ahead.
The ground rules set by this copyright legislation will undoubtedly have a last-

ing influence on both these industries.

I urge my colleagues to examine carefully in the course of these hearings
whether the prescribed fee schedule for copyright material in Section 111 is

the wisest course for Congress to follow.

Federal Librarians Association,
Washington, D.C.

Statement op the Federal Librarians Association to the Subcommittee on
Patents, Trademarks and Copyrights of the Senate Committee on the
Judiciary on S. 1361

The Federal Librarians Association is a fledgling organization of professional
employees in library, information and documentation centers of the United States

government. Membership embraces librarians from Okinawa to Germany, as
well as those in the continental United States.

The purpose of the organization is to provide a forum for the exchange of ideas
and techniques in the library sciences as they are exerci.sed in Federal agencies,
and to provide mutual cooijeration and support between these libraries with a

common goal—to serve the Ignited States government by providing the best possi-
ble librar.v. information and documentation service to the general public.
The issue of library photocopying is a concern that this organization shares

with others, and a common desire that justice and equity prevail. We are well
aware that legislative drafting, e.speciall.v in this field, is a difficult and often in-

conclusive art. Nonetheless, we believe that revision is necessary in the two
snhissues to w^hich you have addressed yourselves, viz. what constitutes fair

use, and the liability of the librarian and the user in ascertaining the i-equire-

ments for making single copies.
We. the Board of Directors and the Executive Committee of the Federal Li-

brai-ians Association, meeting in Alexandria, Virginia, on August 6, 1973, unani-

mously agreed that the language of sec. 107 in S. 1361 Is necessary In the public
interest, and provides statutor.v support to what "bench law" has often decided,
viz. that the primary purpose of copyright legislation is "to promote the progress
of Science and the useful Arts".

In regard to section 108(d) we endorse without reservation the amendment
recommended by the American Library A.ssociatlon in their statement presented
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to vou in the hearings on July 31, 1973, a copy of which is attached. We are happy
to join our colleagues in the American Library Association in this recomnienda-

tioii which will not only protect librarians from undue and unjust liability, but

also permit them to advance the public interest and to satisfy the national need

for intellectual and scientitic information.
Stanley .T. Bougas,

President, Federal Librarians Assoeiufian.

Statemext of Evan H. Foreman, June 15, 1973

I appreciate the opportunity of presenting testimony to this Subcommittee

on Senate Bill 1301, designated a General Revision of the Copyright Law of the

United States. Although I own several dozen copyrights on forms used in con-

nection with a small family business, I opiX)se this bill on the grounds that it

drastically and unfairly extends the rights of copyright holders to the detri-

ment of the public.
As I understand this bill, the concept of publication, which tinder the present

copyright law marks the beginning of the term of statutory copyright, would be

abolished. The term of copyright would commence with the date of creation of

the work and would last for a term measured by the life of the author plus

fifty years in the case of individuals, and seventy-five to one hundred years from

the date of creation for corporate copyright owniers. (Sec. 302a S. 1361)

The Constitution, Article I, Section '8. Clause 8, provides that Congress shall

have the power "to promote the progress of science and the useful arts by se-

curing for limited times to authors and inventors the exclusive rights to their

respective writings and discoveries" (Emphasis supplied). This clause, which

forms the Constitutional basis for all copyright legislation, was intended by the

framers of the Constitution to benefit the public by encouraging invention and
artistic expression through the grant of a limited monopoly.

Prior to the passage of the current act, the term of protection for published
works wa» fourteen years, with a renewal i)erio<l of an additional fourteen years.

The current law doubled this period so that now copyright owners may claim

two twenty-eight year periods of protection. As you know. Congress has, for some

years, extended this protection so that works which would have otherwise fallen

into the public domain remain copyrighted. Now, advocates for copyright in«

dustries, in seeking passage of S. 1316, argue that even fifty-six years is not

sufficient time in which to exploit their works. These arguments are not only
contradicted by the facts, but they are also offered in support of legislation which
would work a grave injustice on the public.

Movies, songs, books and other copyrighted works reap the greatest financial

benefits for their creators during the first year or so of their existence. After

that, the pecuniary returns fall off drastically. The same copyright industries

which seek to i)ersuade Congress that a half century is too brief a period in which
to exploit songs, movies, books and other copyrighted works have, however, suc-

cessfully argued just the convei'se to the tax collector in securing for them-
selves the fastest possible dei>reciation write-off on their copyrighted properties.

They have successfully convinced the tax collector that their work is more than

ninety percent exploited within the first three years of its life.^ Their conten-
tion therefore, that a half century is not enough to enjoy the financial rewards
of their creation is contradicted by their own successful arguments to the Internal
Revenue Service.

No proponent of this bill can convincingly contend that the public would
benefit from further extension of the .copyright holders' period of protection. To
be sure, authors, composers and other creative persons must be given sufficient

motivation to produce works which will enrich society's cultural pool. But it is

only this benefit to the public which justifies the limited monopoly of copyright.
The inclusion or extension of any rights in copyright which do not ultimately
benefit the public is contrary to Constitutional intent in that it unduly rewards
copyright owners at the public's expense. I therefore urge the Subcommittee to

retain the present term of copyright, with the same renewal period, and bring
to an end the temporary extensions which have heretofore been granted, and
allow these many works, which are long past due, to fall properly into the public
domain.

It is also suggested by copyright industry advocates, with equal vigor, that we
should do away with the concept of publication, and have the period of coi^yright

1 Daily Variety, May 15, 1972, Pages 1 & 14, Exhibit t
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commence, not with the date of publication, hnt with the date of creation of the
work. It is argued that tlie concept of publication is outmoded and no longer
serves a useful purpose. A logical analysis of the function of publication demon-
onstrates that just the contrary is the case.

Presently a work must be published with proper notice to establish copyright
protection. It is this publication which i)erfects the copyright—not the registra-
tion of one's claim of copyright with the Copyright Office, which must come after
publication. The present act nowhere defines publication but Section twenty-six
refers to the date of publication as the "earliest date when copies of the first

authorized edition were placed on sale, sold or publicly distributed . . ." While
this is not necessarily a literal definition of publication, it amply conveys the
true meaning of publication ; i.e., a dedication to the public. But, the proposed
bill, S. 1361, by abolishing the requirement of publication, would mean that one
could secure the protection of a statutory copyright without ever making his

work public or without ever placing tangible copies in the hands of the public.
Under such a system the copyright owner could reap the benefits of the copyright
law but deprive the public of the eventual free and unfettered use of the copy-
righted work. Where tangible copies of the work are sold to the public, as is the
case now with most books and magazines, there is no danger. But, all too fre-

quently, as in the case of motion pictures, the works are not usually sold to the

public, but are merely shown temporarily and then recalled permanently by the
owner. However profitable this may be, the actual and practical effect is to render
the term "for limited times'' a nullity, because without publication (meaning the
sale of tangible copies to the public), at the end of the statutory period, the copy-
right would continue in perpetuity, since only the copyright owner would have
lawful possession of any of the tangible copies. The intent of such copyright
owners is amply demonstrated by a statment of Mr. E. Cardon Walker, President
of Walt Disney Productions, quoted in the newspaper supplement "Parade,"
March 18, 1973, page 4, "A large share of our product is timeless, which means
that we can re-release our pictures generation by generation."

^ This industry
practice does violence to the Constitutional mandate that copyrights shall be "for
limited times" by insuring that "Snow White and the Seven Dwarfs" will never
fall into the public domain and that our great-grandchildren, and theirs as well,
will perpetually be paying Mr. Walker's stockholders to enjoy it.

Unless Congress enacts a law requiring publication and defines it as the dis-

tribution of tangible copies of the work to the public, like books and magazines,
I submit that S. 1361 would be unconstitutional since the public would be denied
its remainder interest in the copyrighted works. Without the requirement that

tangible copies be distributed in order to perfect one's copyright, large copyright
owners will continue to band together, file repressive lawsuits against private,
individual citizens, claiming that their copyrighted products are never distributed

to the public and ask for seizure of the copyrighted item.^ This would allow such
a group to maintain perpetual and absolute control of copyrighted items. This is

not what the Constitution intended and should not be sanctioned by Congress.
The above is not hypothetical. It is a reality under the present law, and the

proposed law goes even further in extending protection to copyright owners.
Under the present law the major motion picture companies, for example, have
exercised almost complete control over nearly all their films in the United States.

Through a small law firm on retainer to all the major U.S. film distributors, the

motion picture industry has repeatedly threatened numerous film collectors with
lawsuits in an attempt to discourage their collecting films. Through this same
firm the industry has initiated extraordinary lawsuits against numerous others

involving seizure without notice of the collectors' film prints and issuance of

Temporary Restraining Orders. The effect of these actions has been to deny many
citizens their property and because the defendants in such lawsuits are usually
selected to be middle income film collectors, they are unable to compete with these

corporations on an equal financial footing.
No matter how economically profitable it may be from the viewpoint of large

corporate copyright holders, not to sell, but only "license for use" their copy-
righted products, the unalterable result of such a method is to render perpetual
control over the copyrighted item. This cannot be squared with the "for limited

2 Exhibit 2.
s Memorandum Statement by the Copyright Committee of the Motion Picture Associa-

tion of America, Inc. at page 1001, Hearings before Sulieommittee No. 3 of the Committee
on the Judiciary, House of Representatives, First Session, 89th Congress, Copyright Law
Revision, Serial No. 8, Part 2, Exhibit 3.



587

times" language of the Constitution. The history of motion pictures under tlie

present law provides an example. While theoretically, under the present law, the
fruit of the tree drops into the public domain at the termination of the statutory
period to enrich the cultural pool of the public, this has not, in fact, happened.
The majority of motion pictures created in the United States have disappeared
altogether, many prior to the expiration of even the first twenty-eight year term
of protection. The public has forever been deprived of this part of its cultural

heritage which its ticket purchases have financed and the Constitution has held
is its due. This harm is irreparable. Such works camiot and do not fall into the

public domain because not a single tangible copy remains in existence.* Copyright
here has become a chess game in which the public is permanently checkmated.
For the foregoing reasons I respectfully urge that no legislation be approved

by this Subcommittee or by Congress which lengthens the term of statutory copy-
right, or which fails to make publication, defined as the sale of tangible copies to

the public, a specific requirement to perfecting copyright protection.

(Note : The Exhibits referred to by Mr. Foreman are in the flies of the Committee.)

August 7, 1973.

Statement by Morton I. Grossman, VA Wadsworth Hospital Center, Los
Angeles, Calif.

I am Morton I. Grossman, MD, PhD, Senior Medical Investigator, Veterans
Administration Wadsworth Hospital Center, Los Angeles ; Professor of Medicine
and Physiology, UCLA School of Medicine, Los Angeles ; former president of
the American Gastroenterological Association ; former member of the editorial

boards of American Journal of Physiology, Gastroenterology, Handbook of

Physiology, UCLA Forum in Medical Sciences, and others ; currently Chairman
of the Editorial Board of the official journal of the American Gastroenterological
Association, Gastroenterology.

I appreciate this opportunity to present my view of the copyright bill, S. 1361,
and recpiest that this statement be made part of the official record. I speak as a

private individual, not as a representative for any of the organizations listed

above.

Any new provision of the copyright law that impaired the ability of individual
scientists to obtain copies of individual articles published in scientific journals
w-ould be a serious impediment to the flow of information that is essential for

scientific progress.
I oppose any plan that would require the payment of royalties for photocopy-

ing individual articles in scientific journals. Such royalties cannot be viewed in

the same light as royalties on literature for the writing of which the author
earns part or all of his living. Scientists are not paid a fee for publishing their

results in scientific journals. No fee should be charged for making individual

copies of such articles. Copyright privileges in the case of scientific journals
should be used only to safeguard against unethical use, not as a means of provid-

ing income to publishers or scientific societies.

The proposal by the American Library Association to substitute section 108

(d)(1) of the present Bill with this new wording :

"The library or archives shall be entitled, without further investigation, to

supply a copy of no more than one article or other contribution to a copyrighted
collection or periodical issue, or to supply a copy or phonorecord of a similarly
small part of any other copyrighted work."

would accomplish the purposes I have set forth.

Respectfully submitted.

Supplemental Statement of Bella L. Linden, on General Revision of the
U.S. Copyright Act, Submitted on Behalf of Harcourt Brace Jovanovich,

Inc., and MacMillan, Inc.

The particular impetus for this Supplemental Statement is the inquiry made
by Senator Burdick into precisely how libraries can be expected to record and
transmit compensation for numerous individual photocopying uses, and his re-

quest for a description of the administrative techniques and budgets which would
be involved. Accordingly, this submission will be directed towards the issue of

* Films In Review, April, 1973, at page 224, Exhibit 4.

20-344—73—38
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compensation for library pliotocopying. Insofar as compensation for tlie use of

copyrighted materials in information storage and retrieval systems is concerned,
most technologists seem to agree that there is no significant administrative or
financial burden in programming computer systems to identify and record the
various works stored, manipulated and retrieved. The current issues with respect
to use of copyrighted materials in information storage and retrieval systems do
not appear to be those of the mechanism of compensation, but rather the points
at which the obligation of compensation should attach—i.e. at input, during
manipulation, or upon retrieval—and whether a rate making authority, such as
that discussed in connection with CATV, should be created. We believe these are
issues best suited to consideration by the proposed National Commission on New
Technological Uses of Copyriglited Works.
With respect to library photocopying, it appeared to me that the hearings on

July 31st revealed a general agreement among the parties and the Members
of the Subcommittee that library photocopying can be a valuable research tool

which should not be prevented, but that copyright proprietors are entitled to a
fair compensation for such use of their works. The library representatives, how-
ever, appear to take the position that although copyright proprietors are entitled

to such compensation the presence of an obligation to pay such compensation will

involve unbearable administrative burdens of identifying and recording uses.

Their objection, in sum. appears not to compensation per se, but rather to the
manner in which it could be provided.
Among the mechanisms of compensation for library photocopying which have

been discussed are blanket licenses, subscription fee increments, clearing houses>

per-use charges to requesting users, and others. Several, but not all, of tliese

devices would admittedly involve "clocking" of individual uses. However the

photocopying devices used by libraries today generally do record the number
of pages copies and in many cases hardware manufacturers receive payment
from libraries based upon such clocked uses. There is little doubt that any
photocopying equipment can be adapted to use with similar clocking devices
at nominal costs. Obviously, compensation schemes which will depend upon the
number of pages copied by individual users will involve questions of identifying
and segregating public domain and copyrighted materials. Similarly (and re-

gardless of the particular compen.sation scheme envisaged) not all objects of

photocopying must or should be treated in the same manner. Thus the copying
of technical journals, of single encycloi^edia entries, of text l)ooks, or of novels,

l>oetry or music involve varying considerations and hence potentially varying
forms and amounts of compensation. However these are proiblems which, again,
the copyright proprietors themselves will have to resolve—and they will quite
clearly be forced to resolve them in a manner which will assure a workable
recordation and transmission of the compensation which they have stated they
require in order to survive.
To attempt to calculate specific budgets for the implementation of various

compensation systems at this time is a rather fruitless task. Any realistic esti-

mate of the amounts which would be involved will depend not only upon the

particular system—such as blanket licensing or per-use charges—but would
require clearly defined samplings of the current practices of libi-aries, their

photocopying procedures, and the nature of the copied works.
In all of American commerce the establishment of devices for payment of obli-

gations has always been a problem of the entity to whom the obligation is owed,
provided however that the law recognizes the prodtict or service as private prop-
erty and precludes preemption without the authorization of the owner. So too in
connection with library photocopying the creation of workable devices for com-
pensation is a problem which will have to be faced by those copyright proprietors
who desire compensation. If their proposals and devices prove unworkable, the

pressure.s of the marketplace will provide appropriate adjustments.
It is submitted that there is no justification for vitiating the authors and

publishers rights by including the librarians' proposed Sec. 108 in the Revision
Bill. It is respectfully urged that Sec. 108 of the Act as passed by the House
plus leaving the miresolved issues to the National Commission proposed under
Title II of the Bill would be an appropriate alternative in the event this Sub-
committee considers that the ajipronriate adjustment between users anri •^•—

prietors cannot be left to the marketplace.
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Detroit Pidlic Libkaky,
Detroit, Mich., August 6, 1973.

Hon. Philip A. Hart,
U.S. Senate,
Senate Offiee Building,
Wasli inyton, D.G.

Dear Senator Hart : I am wriiiis to you in yonr capacity as a member of tlie

Sul)committee on Patents. Trademarlcs and Copyriglits—Senate Committee on tlie

Judiciary, and aslving if tliis letter can he i)laced in tlie record on Senate Bill 1361
( the copyright revision bill), Section 108(d), Photocopying for Libraries.

At a hearing held July 31, 1973, Senator McClellan proposed that the record be
held oijen until the 10th of August so that additional testimony could be given
concerning the amendment proposed by the American I^ibrary Association. I am
writing in support of that amendment, that libraries need more protection under
th provisions than "fair use." The bill should specifically state that libraries are
free to make single copies to aid in teaching, research, and particularly in inter-

library loan. This act should be permissible and not subject to possible suit on be-

half of the public good.
Thank you for your help in making this endorsement part of the record. The

Detroit Public Library and its Commission feel strongly that this protection is

essential in order to continue quality library service.

Sincerely yours,
Mildred M. Jeffrey,

Member, Detroit Lihranj Coinnuasion.

Information Industry Association.
Bethesda, Md., August 10, 1973,

Senator .John L. McClellan,
U.S. Senate,
New Senate Office Building,
Washington, D.C.

Dear Senator McClexlan : We are pleased ot submit this letter as a supple-
mental statement on the Copyright Revision Bill, S. 1361.

We i-espectfully urge that the library and education exemption proposals be
referred to the National Commission on New Technological Uses of Copyrighted
Works to be established by Title II of the Bill. These exemptions raise serious and
far-reaching queestions bearing directly on the ability of the copyright laws to ful-

fill its original constitutionally mandated purposes in informaton technology
areas.

The proponents failed to provide any supporting economic data as to the impact
of the proposed exemptions on suppliers of information and publications. The
proponents failed completely to establish a sound case for their proposals.
The information industry is the only industry with any significant experience

in the day-to-day business of creating and supplying information services
of the kind libraries and schools would be in position to iXirform free of copyright
if the exemptions were to be adopted. Great private resources are being applied
to obtaining pei-mission. to use copyrighted materials, to account for their use
and to fulfill user needs in creative and meaningful ways It is the bui'den of the

proijonents of the exemptions to demonstrate by econoiaic data that these ef-

forts would not be damaged by their proposals.
They have failed to do so.

We believe this failure is a logical extension of two fjictors:

(1) Tlie informatiim industry is new and has grown u) in the years since the
Senate, in 1!M>7, first passed legislation to create the Nai ional Commission. The
Information Industry Association came into existence in 1969.

(2) The Library exemption proposal has been resurreced from a much earlier

phase of the copyright revision effort and it is patently olear no eftoi't has been
made to accommodate its language to the fact of the new information technology
applications and capabilities represented I)y information industry activities.

We believe this industry offers the most stimulating, creative and ecommiically
productive means for harnessing the new technologies to the dissemination of
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information and for tlie fulfillment of the purixtses of the copyright law. There
is no question that the effect of the proposed exemptions, together or separatel.v,
would be to destroy the economic foundations of this industry.
We recognize that that is not the intent of the exemption proposal. But that

nonetheiless would be the result.

The development of the full potential of information technologies to store,

search, find and deliver the precise information you want, when you want it,

wheie you want it and in the form you want it is a costly and complex effort. The
effort has only been started.

Private risk capital is being devoted to developing and refining information
services designed to deliver just the single copy desired. Granting exemptions to

provide alternative sources for similar services free of copyright would not only
construct and eliminate opportunities for the industry, but it would also deny
the people of the United States the benefit of the innovations in products, services
and .systems currently being funded by private risk capital.

It should be noted that no evidence was submitted as to the financial or other

capabilities of publicly funded schools and libraries to perform these costly and
sophisticated activities in place of the efforts currently being made with private
risk capital.

In this phase of technological development affecting the information service
structure of the nation, the single copy and free-input exemption proiiosals far
transcend the claim that they merely codify "Fair Use" in library and educational

settings.
Section 107 of the bill restates the fair use doctrine and provides guidance for

Individual users in schools and libraries. It is far better that there be some un-

certainty about occasional individual uses that come close to the line in exceed-

ing the known boundaries of fair use, than that the creative and economic re-

sources devoted to developing economically sound information services for all

aspects of our society be undercut and eliminated. No broadening of the fair

use concept should be undertaken until the role of industry in this process is

understood and taken into account.
The appropriate mechanism for resolving the new technology questions raised

by the exemption proposals is to refer both to the National Commission. They
clearly fall within the jurisdiction and purposes of that Commission. The ex-

perience and existence of the information industry underscore the wisdom of

establishing the Commission and the need to develop further information and
economic data prior to legislation on these proposals. If necessary, the mandate
to the Commission might be so defined as to ensure that these matters receive

priority consideration.
"Without supporting economic data on which to evaluate their effect and on

which to base a sound decision as to their effect on the operations of the copy-
right law of the United States, there is no basis for the enactment of these far-

reaching proposals.
Thank you for this opportunity to share our perspectives with you.

Sincerely,
Paul G. Zubkowski,

President.

The Journal of Investigative Dermatology,
Boston, Mass., July 19, 1973.

Hon. John McClellan,
Senate Office Building,
Washington, D.G.

Dear Senator McClellan : It has come to my attention that the Copyright
Revision Bill will in the near future be considered by your Subcommittee on
Patents, Trademarks and Copyrights. As the editor of a limited subscription, high-
ly specialized medical journal I would like to express some thoughts concerning
this bill.

Evidence has been developed, paiticularly by the Williams and Wilkins Com-
pany, that the increasing use of photocopying has led to a definite decrease in
subscriptions to journals such as ours. I have examined this evidence and believe
it to be valid. My basic feeling is that the cost of production of materials such
as that which we publish should be spread as broadly as possible among the users
of the material. For that reason, I feel it imperative that the new copyright bill be
written in such a way that some royalty for use of the material can be returned
to those who take primary responsibility for publication of the material. If this
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is not done, it is my belief tliat in the relatively near future we will see either

the demise of journals such as ours or the need for very substantial governmental
intervention so that type of medical information will not disappear. The simplest
way seems to be to write the new copyright bill in such a way that tlie cost of

production can be equitably spread.
It is my hope that you will bring these views before the members of your sub-

committee. I will be very happy to give you any further help in this matter.

Sincerely,
Irwin M. Freedbekg, M.D.

U.S. Senate,
Office of the Majority Leadbjr,

Washington, D.C., July 24, 1913.
Hon. John L. McClellan,
Chairman, Subcommittee on Patents, Trademarks, and Copyright, U.S. Seriate.

Dear Mr. Chairman : Enclosed is a detailed letter and attachments I have
received from Earl Morgenroth of the Rocky Mountain Broadcasters Association,
Missoula, Montana, discussing the copyright bill now pending before your sub-
committee.

Mr. Morgenroth is presenting the views of the small market broadcasters and
I would appreciate any consideration that can be given to the contents of the
enclosed corresiwndence.
Thanking you, and with best personal wishes, I am

Sincerely yours,
Enclosures.

Mike Mansfield.

Rocky Mountain Broadcasters Association,
Missoula, Mont., July 9, 1973.

Hon. Mike Mansfield,
U.S. Senate,
Washington, D.C.

Dear Senator Mansfield : On my last trip to Washington, D. C, I discussed
with you the Copyright Bill currently in the McClellan Committee, and the

CATV Broadcaster Compromise (Consumer Agreement). Attached please find

the CATV Broadcast Compromise which was drafted two years ago but never

implemented. It is a good agreement in part, but provides virtually no protection
for the small market broadcaster.

Any CATV copyright legislation adopted by Congress should include the fol-

lowing modifications of the "Compromise" in order to protect small market broad-
casters :

1. Local Signal definition should remain the same as the current FCC
Definition.

2. Television stations not in the top 100 markets must be extended the same
syndicated programming protection as the compromise agreement gives to the

second 50 television markets.
3. On leapfrogging, the language of B of the compromise agreement is okay,

but the language of A should be changed to provide that on network signal im-

portation, the closest such signal must be carried in all markets.
4. On (I'opyright Legislation, in B of the Compromise Agreement, the less than

3.500 subscriber exemption for existing independently owned CATV systems
should be changed to a le.ss than .500 subscriber exemption for such systems.

5. The Grandfathering provisions of the Compromise Agreement should be

entirely deleted, with no Grandfathering exemption on Copyright liability pro-
vided to cable systems.

6. The Radio Carriage provision of the Compromi.'se Agreement should be

deleted, and replaced with a total ban on CATV carriage of AM or FM station

signals.
Under the heading "Radio Carriage." all aural signals including Muzak type

signals and other taped music (without visual material) should be banned from
CATV. CATV should be restricted to visual transmission.

There is neither need nor .instification for CATV aural-only transmission. In

fact, under the "One-to-a-Market" rule of the FCC, an owner of a radio station

in one market is prevented from owning a television station in the same market
and vice versa. In addition, most small markets are adequately served by aural

signals (AM and FM). If CATV Systems are allowed aural origination, it would

severely limit the expansion of radio services in small market communities and
in some cases, jeopardize existing service.
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Our position is tliat CATV Systems should not be allowed to carry AM or FM
broadcasts or other aural only signals. CATV was originally conceived to expand
television service and it should be limited to transmission of television.

In regards to leapfrogging (bringing in distant signals by microwave) it should

be limited to current FCC rules which state that a CATV system may carry the

three network signals plus one independent and one educational station in small

markets as well as live originations. Leapfrogging should be limited to tlie closest

network affiliates and independent stations.

In addition to the Compromise, I am sul)mitting several pages of background
material which does not necessarily represent the small market position, but will

provide additional information concerning the Compromise (Consensus Agree-
ment ) .

We need your help in getting a new Copyright Bill through Congress including

Copyright legislation for cable systems that protects the small market free broad-

casters of ^Montana and the Rocky Mountain West.

Sincerely,
Earl E. Mokgenroth,

President.

National Association of Broadcasters,
IV (I Shi in/ ton, 1>.C., June 6, 1973.

Memorandum
To : Board of Directors.

From : John B. Summers.
Subject : CATV and Pay-TV.

I. copyright
A. CBS V. Teleprompter
The U.S. Court of Appeals for the Second Circuit ruled on March S, 1973 that

"when a CATV system imports distant signals it is no longer within the ambit
of the Fortnif/htli/ doctrine, and there is then no reason to treat it differently

from any other person who, without license, displays a copyiighted work to an

audience who would not otherwise receive it." The effect of this decision is to

render CATV systems fully lial)le under copyright law for the performance of

programs carried via distant signals. It also placed the Supreme Court's 1968

Fortnightly decision in proper perspective, i.e., that the copyright exemption
afforded cable systems by that case only applied to acceptable signals received

off the air by a CATV antenna "adjacent to the CATV community." The Court of

Appeals decision overruled an earlier District Court ruling which would have

exempted all CATV carriage of TV signals from ccspyright liability.

Teleprompter, on June 5. 1973. asked the Supreme Court to review the Appeals
Court's decision. Presumably, if the Supreme Court denies review or upholds the

Appeals Court decision, the case will be remanded to the District Court for a

determination of damages.
The CBS v. Teleprompter case has given broadcasters and copyright owners the

upper hand in dealing with cable on copyright and this factor should weigh
heavily in the legislative arena.

B. FCC role in CATV copyright question

The CATV rules adopted by the FCC in February 1972 presuppose the enact-

ment of copyright legislation which would call for the payment of fees by
CATV systems for the use of copyrighted television programs. (See Government
Relations Department memo for a discussion of the status of copyright legisla-

tion.) If copyright legislation is not forthcoming in the immediate future, the

Commission's CATV rules would no longer be defensible as a balancing of the

equities lietween cable and broadcast interest. In this regard. Chairman Burch
stated in Senate testimony early this year that if copyright legislation is not

forthcoming, the CATV rules will have to be revisited.

II. PAY-CABLECASTING docket no. 19554

As part of the reconsideration of its cable actions in Docket No. 18.397. the

Commission, on July 24, 1972, instituted a new rule making proceeding to review

the existing anti-siphoning rules applicable to cablecasting for which per program
or per channel charges are made. The existing rules are essentially the same as

those applicable to over-the-air pay-TV ( STV ) .
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lu comments filed on November 1, 1972, NAB emphasized the proliferation of

pay-TV via cablecasting and closed circuit arrangements. We nrged tlie FCC
to insure that pay cable serves as an outlet for new and diverse programming
and does not become a vehicle for siphoning off programming now seen on free
TV. A^igorous opposition to the existing pay-cable rules was raised, particularly
by NCTA, the Justice Department and the program suppliers. In reply connnents,
NAB supported the FCC's .iurisdiction to adopt anti-siphoning rules and coun-
tered the First Amendment arguments and other alleged obstacles to the imposi-
tion of pay-cable restrictions wliicli had been advanced by the opposition.
An FCC decision in this docket could be close at hand.

III. TRANSMISSION OF PROGRAM MATERIAL TO HOTELS AND SIMILAR LOCATIONS—
DOCKET NO. 19671

On January 24. 1073, the Commission initiated a broad inquiry and rulemaking
proceeding concerning the competitive relationships between various methods of

transmitting program material to hotels and existing broadcast and cable services.

Additionally, the Commission noted its concern about similar transmissions to
non-transient locations, such as homes and apartments. Essentially the proceed-
ing covers all new forms of pay-TV, other than cable and STV.
NAB filed Comments on May 21, 1973. We pointed out that hotel pay television

already is in operation nationwide and that widespread home service would soon
follow thereby posing a direct and immediate siphoning threat to free broadcast
television. We urged the Commission to adopt antisiphoning rules applicable to
all methods of closed-circuit transmission (e.g., common carrier, MDS, Business
Radio Service) which provide pay-TV to homes and other non-transient dwelling
places, thus preserving free television as a vital and viable public service.

Reply comments are due July 23, 1973.

IV. PROPOSED SPORTS BLACKOUT RULE DOCKET NO. 19417

Together with its February 2, 1972 cal)le actions, the FCC issued a Notice of

Proposed Rule Making to deal with the sports blackout question. The proposal
would generally prohibit systems within the Grade B contour of a TV station
located within the home city of a professional baseball, basketball, football or

hockey team from carrying a TV broadcast of the same sport when the local team
is playing at home. In comments filed on March 16. 1972. NAB supported this

proposal and urged that it be extended to cover intercollegiate and scholastic
events as well as professional contests. We also asked the FCC to address itself

to the even more important question of tlie effect of unrestricted CATV importa-
tion of sports contests upon the ability of local stations to obtain revenues sub-
stantial enough to support the broadcasts of the home or away games of a local

team engaged in the same sport. These points were stressed further in oral argu-
ment held last August.

While no decison has been issued in this docket, the FCC removed a measure
of the prevailing inequity by ruling last December that a CATV system in the
West Palm Beach, Florida market could not "import a distant network television
station not normally carried on the system, which is broadcasting a professional
sports program that is being blacked out, pursuant to a league-network contract,
on network stations normally carried on the cable system."

V. PROPOSED cable/radio RULES DOCKET NO. 194 IS

Concurrently with the issuance of its new cable rules in February 1972. the
FCC issued a Notice of Proposed Rule Making looking toward adoption of rules

governing CATV carriage of radio signals. The Commission cited the following
CATV/radio provision of the consensus agreement as a focus for comments :

"When a CATV system carries a signal from an AM or FM radio station

licensed to a community beyoiul a 3."> mile radius of the system, it must, on re-

quest carry the signals of all local AM or FM stations respectively."

Additionally, they suggested a rule providing that whenever a local signal is

carried, all signals of the same tyi^e must be carried. All comments and reply
comments have been on file since early last summer and this matter should be

ripe for decision.

Pending final action in this proceeding the FCC will not authorize new CATV
service which would bring distant radio signals (1) into comunities of less than

50,000 having licensed radio stations or (2) into any community unless all local
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stations of the same type (AM or FM) are also carried. For purposes of this
interim procedure, a distant signal is one licensed to a community more than 75
miles from the cable community.

Fisher, Watland, Southmayd and Cooper,
Washington, D.C., June 19, 1973.

Mr. Earl E. Morgenroth,
President, Rocky Mountain Broadcasters Association,
c/o Station KOVO-TV
Missoula, Mont.

Dear Earl : This will acknowledge receipt of your letter of June 8 requesting
that I compile an RMBA position statement on FM translators, complete the
RMBA comments on ascertainment of community needs in Docket 19715, request
reconsideration in the license renewal proceeding in Docket 19153, and push the
Commission to adopt a decision in the CATV radio signal rule making in Docket
19418.

I have obtained from the Commission the text of its attached proposed bill,

to amend Section 318 of the Communications Act with regard to translators, and
the Commission statement to Congress in justification of this proposed bill. Also,
I have obtained the attached text of H.R. 5369 introduced in the House of Rep-
resentatives on March 7, 1973 by Harley Staggers, the Chairman of its Commit-
tee on Interstate and Foreign Commerce, and the attached text of S. 1229 intro-

duced in the Senate on March 14, 1973 by Warren Magnuson, the Chairman of its

Committee on Commerce. I will complete and forward to you my draft of a
position statement for RMBA within the next few days.
As I advised in our conference phone conversation, the date for the submission

of comments in Docket 19715 on ascertainment of community needs has been
extended to August 1. I will complete and forward to you well in advance of that
date the RMBA comments in this Docket.
Although the Commission on May 4 announced adoption of its new license

renewal requirements in Docket 191.53, it stated that the document would not be

published in the Federal Register until the Annual Programming Report and
Section IV-B of Form 303 are cleared by the Office of Management and Budget ;

that the Rules will be effective 30 days after Federal Register publication ;
and

that the time for filing Petitions for Reconsideration will also run from the date
of such Federal Register publication. As yet, this publication has not occurred
because the White House Office of Management and Budget has not yet cleared
the new forms. It may be some time yet before the forms are cleared because
there is current discussion about some revision in the forms. As a result, we will

have ample time to complete and file the RINIBA request for reconsideration of

tlie new announcement requirements as set forth in the May 1 Interim Report and
Order in Docket 19153.

Recently I discussed Avith Al Cordon, the Assistant Chief of the Cable Tele-

vision Bureau, the status of the ratio signal importation rule making in Docket
19418. He advised that the matter is presently on dead center, and that it has
a low priority among the numerous issues on cable television which await Com-
mission decision. He said, for instance, that such issues as CATV multiple
ownership and pay CATV have higher priority insofar as both his staff and
tlie Commission are concerned. I have concluded from this and from other re-

cent contacts at the Commission tliat if our push for action in Doclcet 19418 is

to succeed, it will have to be directed to the Commission via your influential

friends on Capitol Hill rather than by a direct RMBA approach to the Commis-
sion. The present low priority of Doclcet 19418 will not likely be changed with-
out a lot of urging from the Hill. This I thinlv conkl l)e most effectively initiated

by the RMBA membership out there rather than by me here.

With kindest personal regards and best wishes, I remain
Sincerely yours,

John p. Southmayd.

[H.R. 5369. 93cl Cong., first se.ss.]

A BILL To amend section .318 of tlie Communica+ions Act of 1^.^4. as amended, to enable
the Feder.^il Comninnications Commission to authorize translator broadcast stations to
radio translator stations to operate unattended in the same manner as is now per-
orisinnte limited amounts of local iirograminsr, and to authorize frequency modulation
radio translator stations to operate unattended in the same manner as is now permitted
for television broadcast translator stations.

Be it enacted by the Senate and House of Representatives of the United States

of America' in Congress asscmhled. That clause (3) of the first proviso of section

318 of the Communications Act of 1934 (47 U.S.C. 318) is amended—
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(1) by striking out "solely" and inserting in lieu thereof "primarily", and
(2) by striking out "television".

[S. 1229, 93d Cong., first sess.]

A BILL To amend section 318 of the Communications Act of 1934, as amended, to enalile
the Federal Communications Commission to authorize translator broadc.ast stations
to orig-inate limited amounts of local programins:, and to authorize frequency modulation
radio translator stations to operate unattended in the same manner as is no permitted for
television broadcast translator stations

Be it enacted ty tJie Senate and House of Repre-^entatives of the United
States of America in Congress assembled, That clause (3) of the first proviso of

section 318 of the Communications Act of 1934 (47 U.S.C. 318) is amended—
(1) by striking out "solely" and inserting in lieu thereof "primarily", and
(2) by striking out "television".

Proposed by the FCC for the 93rd Congress

A BILL To amend section 318 of the Communications Act of 1934, as amended, to en.able
the Federal Communications Commission to authorize translator broadcast stations to

originate limited amounts of local programming, and to authorize FM radio translator
stations to operate unattended in the same manner as is now permitted for television
broadcast translator stations

Be it enacted ty the Senate and House of Representatives of the United States

of America in Congress assembled, That clause (3) of the first proviso of sec-

tion 318 of the Communications Act of 1934 (47 U.S.C. 318) is amended—
(1) by striking out "solely" and inserting in lieu thereof "primarily",

and
(2) by striking out "television".

Explanation of Proposed Amendment to Section 318 of the Communications
Act of 1934. as Amended, To Enable the Commission To Authorize Trans-
lator Broadcast Stations To Originate Limited Amounts of Local Pro-

gramming, AND To Authorize FM Radio Translator Stations To Operate
Unattended in the Same Manner as Is Now Permitted for Television Broad-
cast Translator Stations

Translator stations are low-power broadcasting stations which receive the in-

coming signals of a television or FM radio station, amplify the incoming signals,
convert—or "translate"—them to a different output frequency and retransmit the

signals to the community or area which it is desired to serve. Translators are
needed in certain areas of the country where because of terrain or extreme dis-

tances, it is not possible to receive directly the signals of the originating televi-

sion or FM radio station. They were conceived as simple, inexpensive devices
which coidd be made available to small communities where the demand for tele-

vision or F]\I radio service was great and financial resources were meager. In such

areas, translators frequently provide local residents with their only source of tele-

vision or FIM radio reception.
Section 318 of the Communications Act of 1934, as amended. 47 U.S.C. § 318.

(clause (3) of the first proviso), limits translators to rebroadcasting the signals
of their primary stations without any significant alteration of the characteris-
tics of the incoming signals. Although the Commission has interpreted Section 318
to allow UHF television translators to broadcast twent.v seconds of commercial
advertising per hour, the origination is restricted to slide announcements, and
no program origination is permitted. Consequently, translator stations are not

self-supporting and must depend on public generosity for their support. In addi-

tion. Section 318's prohibition of program origination in many instances deprives
those people dependent on translator stations for their television or F;M radio

reception of news of local political interest or events which vitally affect them.
We believe the proposal's substitution of the word "primarily" for "soley" will the
Commisison to authorize limited amounts of local origination in keeping with tlie

public interest.

We recognize the proposal does not set any specific limitations as to the amount
of local origination to be permitted. We believe, however, that such a limitation
could be best determined in a rulemaking proceeding conducted by the Commis-
sion to implement this legislation during which the comments received from
all interested parties could be analyzed and evaluated. In deciding upon such a
limitation the Commission would, of course, be bound !)y the requirement of Sec-
tion 318 that origination he limited to the extent necessary to insure tliat trans-
lator stations retain their primary characteristics as rebroadcast stations.
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It should Ite noted that cable television interests have expressed their concern
to the Commission with respect to what effect our proposal might have on the

relationship of translators and cable systems. Cable operators expressed particu-
lar concern with regard to possible interference between VHF television ti-ans-

lator stations (those operating on output channels 2 through 13) and cable tele-

vision systems when liroadcast chaiuiels are authorized for translator use. We
cannot perceive that this proposal would have any effect whatsoever on the mat-
ter of electrical interference as It would merely enable the Commission to promul-
gate rules to authorize program origination by translators. This would have no
effect on the frequencies on which translators operate. In any event, if the pro-

posal is enacted into law, the cable operators would have ample opportunity to

present their views at the rule-making proceeding the Commission would insti-

tute before adopting any rules to effectuate the statute.

We also propijse striking the word "television" from Section 318. As previ-

ously noted, translators were conceived as simple, inexpensive devices designed
to provide broadcast signals to the residents of sparsely populated, rural, re-

mote, or mountainous areas. To make such stations economically feasible, Con-

gress enacted Section 31S in 19150 to enable the Commission to permit television

translator stations to operate without a licensed operator. At that time, thei-e

were only television translator stations. However, technological advances through
the past decade have made FM translator stations possible and. in 1970, the
Commisison authorized such stations. Now, in order to make the FM translator
stations economically feasible, it is necessary to amend Section 318, as proposed,
to authorize the FM translators to operate unattended in the same manner as is

now permitted for television tran.slator stations.

In sum, the Commission believes the public interest would be served by
adopti(m of the proposed amendment.
Adopted : December 20. 1972, Connnissioner Johnson concurring in the result.

Fee Aspects of the Copyright-CATV Question—the Neeo fob an
Independent Arbitration Tribitnal

1. Payment of adequate copyright fees is essential in the public interest to

safeguard the continued production of television programs and to encourage
the creation of more numerous and of high quality programs.

2. For more than 12 years (^ATV (cable) systems had been involved in a

controversy with program producers as to whether they are lialile to copyright
under the archaic 1909 Copyright Act when they retransmit broadcasts of copy-
righted television programs and as to whether new c(>pyright legislation should
provide for such liability.

3. Thi.s controrcr.sji Jkis hern settled in a "Conficnsus Agreement" In/ repre-
sent(itire.'< of eahle sytitcin oirners, television stations and prof/runi produeers.
The parties to this Consensus Agreement liave pledged themselves to support
full implementation of its provisions by the Congress and the Federal Commu-
nications Commission (FCC).

4. The FCC declaring that the terms of the Consensus Agreement were "with-
in reasonable limits" and "of public 'nenetit" promptly implemented it by issuing
new cable rules effective March 31. 1972. The.se rules permit large-scale importa-
tions by cable, of programs from distant stations into the markets of local
television stations.

5. On ]\larcli 26, 1973, the Second Circuit in New Ycnic over-turned a decision

l>.v the District Court in CBS vs. Telepronqiter. and declared among other things
tliat eahle si/stenis importing disttnit signals were liahle for eopyright fees.

6. The Copyright Law Revision Bill, S. 1361, provides a compulsory license
to CATV for the use by it of copyrighted programs upon payment of a com-
pulsory license fee which would yield only a small fraction of what the program
producers need to contiiuie their production. This rate schedule was inserted
into the bill irithoiit any prior hearings on this point and without the aid of any
supporting economic data.

7. Both prior and subsequent to the Consensus Agreement representatives of

copyright owners and of the cable industry have endeavored to agree on a rate
schedule for joinr reconnnendation to the Congress.

8. The Consensus Agreement expressly provides that "(u)nless a schedule of

fees covering the compulsory licenses or some other payment meelianism can be

agreed iipon between the copyright owners and the CATV owners in time for
inclusion in the new copyright statute, the legislation tiiould simply proi^ide for
compulsory arhitration failing private agreement on eopyright fees."
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9. The representatives of the copyright owners and the cable industry liave

liad many meetings in which both sides labored long and hard, but in spite of

these repeated efforts, no schedule of fees has been agreed upon for joint recom-
mendation to the Congress.

10. The reason for the failure of the parties to agree on a fee schedule is the

complexity of determining the value to a cable system of the various types of

programs used by CATV and of the losses which the owners of these programs
will suffer from the expected diversion of their income from TV to CATV. More-

over, the assessment of these losses and values with respect to the owners of

each type of program and each type of cable system requires complex economic

data-gathering involving many thousands of variables.

11. As of December 1972, the cable industry rejected out of hand a proposal
from the copyright owners to support in the legislation—as agreed upon in the

Consensus Agreement—an Arbitration Panel to fix fees. In short, the cable in-

dustry refused to do wiiat it agreed to do.

THE MECHANICS OF ARBITRATION

Chapter 8 of the Copyright Law Revision Bill establishes a Copyright Royalty
Tribunal. This Tribunal could serve as the mechanism for the arbitration pro-
vided for in the Consensus Agreement. Such a Tribunal would be an objective

body and not beholden to either the cable industry or the copyright owners. It

would be able to deal equitably and irithout bias, on the fixing of fees.

An Independent Tribunal such as that to be organized pursuant to S. 801 of

the Copyright Revision Bill (S. 1361) would seem to fit the definition of fair
better than an arbitrary fixing of fees by legislation. Congress usually has be-

lieved that it has neither the time nor the expertise to deal with complex rate-

setting procedures.
An Independent Tribunal is favoring to neither side. Indeed, it is possible the

Tribunal may well, after its deliberations, determine that the cable operators

ought to pay less fees than what the copyright owners so passionately feel is

reasonable. But that is the principal and perhaps winning reason for the Tri-

bunal^—it is eminently fair, neither side has an advantage. The Tribunal will

hand down its decision after full, complete and possibly mountainous piles of

evidence will have been submitted. In that event, neither side can claim it was
short-changed. The fairness of the Tribunal is its most valuable asset.

This is tiie compromise proposal that the film industry representatives made to

the cable television representatives. They rejected it.

The new copyright bill shall contain the following provisions :

1. The Tribunal for compulsory arbitration shall be constituted and begin
work no later than 2 months after enactment of the bill.

2. The Trilnuial shall l)e mandated to make its award on the fee schedule

within 12 months after enactment of the bill.

3. If the Tribunal should fail to make its award until sometime later than

12 months after enactment, the fees ultimately determined shall be payable
from the cut-off date of 12 months after enactment.

4. The charge to the Tribunal shall be to determine "just and reasonable

fees''—with no limitations on what factors they decide to include in their

determination.
5. There shall be no legistlative review of any award made at any time by

the Triltunal. Judicial reviews shall be limited to those customarily allowed

in arbitration awards—fraud, bribery, malfeasance—but not on the merits of

the award itself.

6. If the Senate has not passed snch a copyright bill by .Tanuary 1, 1074, both

ceo ^ and NCTA -
agree to support separate copyright legislation embodying these

provisions for cable television.

Copyright Re:\'Ision and Cable Tele^t:sion

background

On ;Mnrch 20. 1973. Senator McClellan introduced a bill for the general revision

of the 1909 Copyi-ight Act. S. 13(il is identical, but for certain changes in dates, to

a bill rejtorted out of the Senate Subcommittee on Patents. Trademarks, and

Copyrights in December. 1969. but which never was reported out by the full

1 roiiimittpp of Copvrijrht Owners.
2 National Cable Television Association.
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Committee on the Judiciary. General revision of the copyright law has been

liending in the Congress tor over six years.
Senator MeClellan and others have attributed the delay in passage of a gen-

eral revision of the copyright law to the controversy over how cable television

should be treated under that law. In introducing S. 1361, Senator MeClellan

indicated that its cable television provisions would in any case have to be re-

vised in light of the events since December, lOGJ), including, in particular, the

adoption of new cable television rules by the Federal Communications Commis-
sion in February, 3972.

Attached in draft form are proposed changes in Section 111 (the cable tele-

Alston provision) and related Sections of S. 1.361. These changes are the most

appropriate way of taking care of the cable television issue, thereby clearing

the way for the long-delayed general revision of the copyright law.

EXISTING LAW

Under the existing law, CATV systems that simply retransmit readily avail-

able signals from fairly nearby broadcast stations are not liable for copyright.

Fortnightly Corp- v. Vnited States, 392 U.S. 390 (1968). Recently it was held

that when CATV systems retransmit "distant" stations, the signals of which are

not readily available off the air to the cable system, they are subject to normal

copyrighted works broadcast by the distant stations. Cohimbia Broadcasthuj

System, Inc. v. TrlePrompTer Corp.. F. 2d (2d Cir.. Docket No. 72-

1800, ]\iarch 8. 1973). Under this decision, many existing cable systems would

have to bargain and pay for the right to retransmit many of the programs broad-

cast by some of the stations whose signals the cable systems have been retrans-

mitting in the past.
PROPOSED CHANGES IN S. 13 61

The significant features of the attached changes to S. 1361 are as follows :

1. The Consensus Agreement ivould and ought to he implemented. In Novem-

ber, 1971, the leading associations representing the cable TV, broadcasting, and

the major program producers (copyright owners) agreed to accept a compromise

proposal for cable television regulatory and copyright treatment which has come
to be known as the "Consensus Agreement" or more simply, the "Consensus." This

Consensus was found to be in the public interest both by the FCC and by Senator

MeClellan. It calls for changes in the FCC regulatory policies, which were duly
made and implemented over a year ago, and for copyright legislation consistent

with that regulatory policy.
In adopting its new rules, the FCC said :

"We believe that adoption of the consensus agreement will markedly serve the

public interest :

"(i) First the agreement will facilitate the passage of copyright legislation.

It is essential that cable be brought within the television programming distribu-

tion market. There have been several attempts to do so, but all have foundered

on the opposition of one or more of the three industries involved. . . .

"(ii) Passage of copyright legislation will in turn erase an uncertainty that

now impairs cable's ability to attract the capital investment needed for substan-

tial growth. . . .

"It is important to emphasize that for full effectiveness the consensus agreement

requires Congressional approval, not just that of the Commission. The rules will,

of course, be put into effect promptly. Without Congressional validation, however,
we would have to re-examine some aspects of the program."

In a letter to the FCC incorporated as part of its report on the new rules. Sena-

tor MeClellan said :

"As I have stated in several reports to the Senate in recent years, the CATV
question is the only significant obstacle to final action by the Congress on a copy-

right bill. I urged the parties to negotiate in good faith to determine if they could

reach agreement on both the communications and copyright aspects of the CATV
question. I commend the parties for the efforts they have made, and believe that

the agreement that has been reached is in the public interest and reflects a rea-

sonable compromise of the positions of the various parties."
2. 'CATV would receive a -favoralile compulsory license covering retransmissions

of all local broadcast stations and certain distant broadcast stations. Consistent

with the Consensus, the attached changes would accord cable television systems
a compulsory license to retransmit all signals lawfully being transmitted prior to

March 31, 1972 (i.e., all "grandfathered" signals), all "local" signals as defined
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by the FCC and such other additional or "distant" signals as would be consistent

with the rules adopted by the FCC in February, 1972. A compulsory license is a
tremendous benefit for cable and gives it a competitive advantage over broad-
casters because it eliminates the need for bargaining for every program. In the

interests of reaching a compromise, however, the broadcast industry and the

major program producers were willing to accept such a compulsory license for

cable provided that it expressly would not include any more signal retransmission
than was contemplated by the Consensus,

3. No CATV system would have to stop retransmittinf/ hroadcast stations that

ircrc Imvfulhj heino retransmitted in the past. The "grandfather" feature of the
attached changes means that all existing cable TV systems can continue re-

transmitting whatever stations they were lawfully retransmitting on March 31,

1!»72, even though this means in many cases that cable TV systems would have
more signals than the FCC's new rules would allow. This is very beneficial to

cable TV systems and their subscribers, particularly in light of the recent judicial

interpretation of tlie existing copyright law.

4. Smaller, independently owned CATVs tDonUl not have to pay any copyright

fees at all. Under the attached changes, and again consistent with the Consensus,

existing independently owned CATVs having fewer than 3,500 subscribers would

get both the compulsory license described above and be free of any obligation
to make payments for that compulsory license. This is a substantial plus for

the sma^ller independent CATV, a plus which is not found in the present provisions
of S. 1361.

5. The scope of the compulsory license vMh respect to distant stations is and
onnht to he limited. The Consensus provides that the compulsory license shall

be limited to "those distant signals defined and authorized under the FCC's
initial package" (in addition to local and "grandfathered" signals). In general

terms, the FCC's initial rules contemplate importation of usually two distant

signals into the 35-mile zones of larger markets, subject to certain exclusivity

requirements, enough distant signals to provide adequate program service within

the 35-mile zones of smaller markets, and virtually unlimited distant signal

carriage beyond the 35-mile zones of all markets. By incorporating by reference

the pertinent provisions of the FCC's rules, the attached changes would adopt
corresponding limitations on the scope of the preferential compulsory license

otherwise being given to cable systems. Without these limitations on the com-

pulsory license no consensus would have been reached among the affected parties^.

While additional distant signals could be authorized by the FCC, subject to

normal copyright liability, otherwise valid exclusivity agreements would be

enforceable against any such additional retransmissions.

0. The question of the amount of the compulsory license fee would he resolved

in an impartial and fair manner. Cabl3 systems which do not come within the

small system exemption noted above would have to pay a fee for their compulsory
license. The sum of all such fees would in turn be apportioned among the various

copyright owners. The Consensus provides that in the event the parties are

unable to agree on a fee schedule, the legislation should provide that the fee

schedule will be set by compulsory arbitration. Despite many meetings and

negotiations since November, 1971, the parties have not been able to resolve

their differences over the fee schedule. The compulsory arbitration approach set

forth in the attached changes is not only consistent with the Consensus but

also is a desira)ble means of freeing the Congress from having to resolve a

complex and controversial dispute over the fee schedule.

7. Judicial enforcement is authorized. As expressly contemplated by the Con-

sensus, both copyright owners and broadcasters would have the right to enforce

valid exclusivitv agreements through court actions.

8. Treatment of sports events is vneJianr/ed. The Consensus did not address

the problem of retransmission of distant station broadcasts of professional team

snorts events. Thus the attached changes carry forward the special treatment

ojf such events provided for in the present version of S. 1361.

OTHEE POSSIBLE REVISIONS IN S. 1361 SHOULD BE REJECTED

1. Approaches at variance with the Consensus should he rejected. The new
FCC rules adopted in 1972 benefit cable TV entreprenuers at the expense of broad-

casters and program suppliers. Those rules were adopted on the assumption by

the FCC and the affected parties that NCTA, the association representing cable

TV. would actively support, and that the Congress would adopt, copiyright legis-

lation implementing the same Consensus as resulted in the new FCC rules. It
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would be grossly unfaiv either to allow NCTA to renege on its November, 1971,
commitment or to adopt copyright legislation still more favorable to cable TV
than that which is contemplated by the Consensus. Moreover, rejection of the

Consensus would only lead to the reopening of a controversy which has for loo

long delayed the general i-evision of the copyright law.

2. A statutory fee schedule should not be included in the legislation. At pi'esent

S. 1361 includes a statutory fee schedule which some cable TV interests claim
is either too high or at best the maximum that cable can afford to pay. The
major program suppliers believe that the fee schedule in S. 1361 is unconscionably
low, completely arbitrary and wholly unrelated to any economic or other data :

the schedule has never been the subject of Congressional hearings. Both sides

claim to have expert economic studies backing their respective positions. Resolu-

tion of such complex economic details as the precise amount of the fee is tradi-

tionally delegated by the Congress to independent agencies or arbitration. That
approach should be followed here, and was specificall.v agreed to by the affected

parties in a Consensus which the FCC, Senator ^IcClellan, and others have found
to be in the public interest.

3. The compulsory license must not be left open-ended so that still more
broadcast signals could be brought icithin its ambit. With the attached changes,
S. 1361 would subject CATV systems to normal copyright liability for retrans-

missions of copyrighted works broadcast by non-local stations when those trans-

missions are inconsistent with the 1972 FCC rules. This limitation on the ambit
of the compulsory license is called for by the Consensus and was vital to

I'eaching any consensus. Since a compulsory license constitutes preferential treat-

ment of CAT\' at the expense of the program suppliers and broadcasters, it would
be completely unfair to allow a four member majority of the FCC to expand the

scope of that compulsf>ry license by simple administrative flat as would be the

case if the compulsoi-j' license were open-ended. The limitation on the scoi)e of

the compulsory license is not a regulatory measiire, nor is it a measure that

unwisely ties the hands of the FCC. The FCC would retain full power to change
its rules as it sees fit consistent with the public interest .standards of the Com-
munications Act. But the FCC would not be given, just as the FCC does not now
have and should not have, the power to change the copyright law and thereby
the power to take private property from one party and give it to another party
simply through administrative dictates.

CopYEiGHT Revision Bill

PROPOSED TEKT ON CABLE TELEVISION SUBMITTED BY COMMITTEE
OF COPYRIGHT OWNERS

Sec. 111. Limitations on exclusive rights : Secondary transmissions

(a) Certain secondary transmissions exempted.—The secondary transmission
of a primary transmission embodying a performance or display of a work is not
an infringement of copyright if :

(1) the secondary transmission is not made by a cable system, and con-
sists entirely of the relaying, by the management of a hotel, apartment house,
or similar establishment, of signals transmitted by a broadcast station
licensed by the Federal Communications Commission, within the local service
area of such station, to the private lodgings of guests or residents of such
establishment, and no direct charge is made to see or hear the secondary
transmis.sion ; or

(2) the secondary transmission is made solely for the purpose and under
the conditions specified by clause (2) of section 110 ; or

(3) the secondary transmission is made by a common, contract, or special
carrier who has no direct or indirect control over the content or selection
of the primary transmission or over the particular recipients of the secondary
transmission, and whose activities with respect to the secondary transmission
consist solely of providing wires, cables, or other communications channels
for the use of others : Provided, That the provisions of this clause extend only
to the activities of said carrier with respect to secondary transmissions and
do not exempt from liability the activities of others with respect to their
own primary or secondary transmission

;
or

(4) the secondary transmission is not made by a cable system and is made
by a governmental body, or other nonprofit organization, without any purpose
of direct or indirect commercial advantage, and without charge to the reclp-
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ieuts of the secondary transmission otlier than assessments necessary to

defray the actual and reasonable costs of maintaining and operating the

secondary transmission service.

(10 Secondary transmission of primary transmission to controlled group.—
Notwithstanding the provisions of subsections (a) and (c), the secondary trans-

mission to the public of a primary transmission embodying a iierformance or

display of a work is actionable as an act of infringement under section 501. and

is fully suliject to the remedies provided by sections 502 through 506, if the pri-

mary "transmission is not made for reception by the public at large but is con-

trolled and limited to reception by particular members of the public.

(c) Secondary transmissions by cable systems.— (1) Subject to the provisions

of clause (2) of this subsection (c), secondary transmissions to the public l)y

a cable system of a primary transmission made by a broadcast station licensed

by the Federal Communications Commission and embodying a performance or

display work shall be subject to compulsory licensing upon compliance with the

requirements of subsection (d) in the following cases :

(A) Where the signals comprising the primary transmission are exclu-

sively aural and the secondary transmission is permissible under the rules

and "regulations of the Federal Communications Commission ;
or

(B) Where the connnunity of the cable system is in whole or in part within

the local service area of the primary transmitter : or

(C) Where the signals comprising the secondary transmission are con-

templatetl bv and consistent with section 76.5(a), (f). (g), (h), (i), and (o)

through (u) and Subparts D and F of the rules and regulations of the Fed-

eral Communications Commission as published in Volume 37, Federal Regis-

ter, page 3252 et scq.. on February 12, 1972.

(2) Notwithstanding the provisions of clause (1) of this subsection (c). the

secondary transmission to the public by a cable system of a primary transmission

made by "a broadcast station licensed by the Federal Communications Commission

and embodying a performance or display of a work is actionable as an act of

infringement luider section 501, and is fully subject to the remedies provided

by sections 502 through 506, in the following cases :

(A) Where the signals comprising the secondary transmission, whether or not

authorized by the Federal Communications Commission, are inconsistent with,

or in excess "of those contemplated by. the rules and i*egulations of the Federal

Communications Commission referred to in subclause (C) of clause (1) of this

subsection (c) ;
or

(B) Where the community of the cable system is in whole or in part within

the local service area of one or more television broadcasting stations licensed by

the Federal Communications Commission, and^
(i) the content of the particular transmission program consists primarily

of an organized professional team sporting event occurring simultaneously
with the initial fixation and primary transmission of the program ; and

(ii) the secondary transmission is made for reception wholly or partly
outside the local service area of the primary transmitter : and

(iii) the secondary transmission is made for reception wholly or partly
within the local sendee area of one or more television broadcasting stations

licensed by the Federal Communications Commission, none of which has
received authorization to transmit said program within such area.

(d) Compulsory license for secondary transmissions by cable systems.— (1)

For any secondary transmission to be subject to compulsory licensing under sub-

section (c), the cable system shall at least one month before the date of the

secondary transmission or within 30 days after the enactment of this Act, which-
ever date is later, record in the Copyright Office, a notice including a statement
of the identity and address of the person who owns or operates the .secondary
transmission service or has power to exercise primary control over it together
with the name and location of the primai*y transmitter, or primary transmitters,

and thereafter from time to time, such further information as the Register of

Copyrights shall prescribe by regulation to carry out the purposes of this clause

(1).

(2) A cable system whose secondary transmissions have been subject to com-

pulsory licensing under subsection (c) shall during the months of January,
April, and July and October, deposit with the Register of Copyrights, in ac-

cordance with requirements that the Register shall prescribe by regulation and
furnish such further information as the Register of Copyrights may require to

carry out the purposes of this clause (2)—
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(A) A statement of account, covering the three months next preceding, spec-

ifying the number of channels on which the cable system made secondary trans-

missions to its subscribers, the names and locations of all primary transmitters

whose transmissions were further transmitted by the cable system and the

gross amount irrespective of source received by the cable system.

(B) A total royalty fee for the period based upon a schedule or schedules

to be determined as follows :

(i) Within sixty days after the enactment of this Act, the Register of Copy-

rights shall constitute a panel of the Copyright Royalty Tribunal in accord-

ance with Section 803 for the purpose of fixing a schedule or schedules of

just and reasonable compulsory license fees.

(ii) The schedule or schedules of compulsory license fees shall be deter-

mined by the Tribunal in a like manner as if the Tribunal were convened
to make a determination concerning an adjustment of copyright royalty

rates, irrovided, however, that Sections 806 and 807 shall not apply and that

the determination of the Tribunal shall be effective at the end of the twelfth

month after the enactment of this Act or on the date the Tribunal renders

its decision, whichever occurs sooner.

(iii) The Tribunal, immediately upon making a determination, shall

transmit its decision, together with the reasons therefor, to the Register
of Copyrights who shall give notice of such decision by publication in the

Federal Register within fifteen days from receipt thereof. Thereafter, the

determination of the Tribunal may be subject to judicial review in a like

manner as provided in Section 809 but no other ofiicial or court of the

United States shall have power or jurisdiction to otherwise review the

Tribunal's determination.

(iv) Notwithstanding any of the provisions of the antitrust laws (as

designated in § 1 of the Act of October 15, 1914, c. 323, 38 Stat. 730, Tit. 15

U.S.C. §12; and any amendment of any such laws) owners of copyrights
in different works and owners of cable systems may among themselves or

jointly with each other agree on, or submit to the Copyright Tribunal for

its consideration, one or more proposed schedules of compulsory license

royalty fees, and proposed categories of secondary transmissions and cable

systems for inclusion in any of the schedules to be established or adjusted by
the Tribunal pursuant to this subsection and Section 802.

(C) The preceding subclause (B) of clause (2) of this subsection (d), shall

not apply to cable systems that before March 31, 1972, were operating in ac-

cordance with the rules and regulations of the Federal Communications Com-
mission, served less than 3,500 subscribers, and were not, directly or indirectly,

by stock ownership or otherwise, under common ownership or control with any
other cable systems serving in the aggregate more than 3,500 subscribers, pro-
vided that this exemption shall continue to apply as long as the cable system
continues to serve not more than 3,500 subscribers and is not directly or in-

directly, by stock ownership or otherwise, under common ownership or control

with any other cable systems serving in the aggregate more than 3,500 sub-

scribers, and provided further, that such cable system files annually at the

Copyright Ofiice in accordance with requirements that the Register of Copy-
rights shall prescribe by regulation, a statement setting forth the names and
addresses of other cable systems directly or indirectly in control of, controlled

by, or under common control with the cable system filing the statement, the
number of subscribers served by each of such other cable systems ; and the
names and addresses of any person or persons who directly or indirectly own or
control the cable system filing the statement and directly or indirectly own or con-
trol any other cable system or systems, and the names and addresses of the
cable systems so owned or controlled. For the purposes of this subclause (C) of
clause (2) of siibsection (d), "subscriber" shall mean a household or business

establishment, or, if a hotel, apartment house or similar establishment, it shall

mean a lodging or dwelling unit within such establishment containing a televi-

sion receiving set.

(3) The royalty fees deposited under clause (2) shall be subject to the follow-

ing procedures :

(A) During the month of July in each year, every person claiming to be
entitled to compulsory license fees for secondary transmissions made during
the preceding twelve-month period shall file a claim with the Register of

Copyrights, in accordance with requirements that the Register shall pre-
scribe by regulation. Notwithstanding any provisions of the antitrust laws
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(as designated in § 1 of the act of October 15, 1914, 38 Stat. 730, Tit. 15 U.S.C.

§ 12, and any amendments of any such laws), for purposes of this clause any
claimants may agree among themselves as to the proportionate division of

compulsory licensing fees among them, may lump their claims together and
file them jointly or as a single claim, or may designate a common agent to

receive payment on their behalf.

(B) After the first day of August of each year, the Register of Copyrights
shall determine whether there exists a controversy concerning the statement
of account or the distribution of royalty fees deposited under clause (2). If

he determines that no such controversy exists, he shall, after deducting his

reasonable administrative cost under this section, distribute such fees to the

copyright owners entitled, or to their designated agents. If he finds the exist-

ence of a controversy he shall certify to that fact and proceed to constitute

a panel of the Copyright Royalty Tribunal in accordance with section 803.

In such cases the reasonable administrative costs of the Register under this

section shall be deducted prior to distribution of the royalty fee by the

tribimal.

(C) During the pendency of any proceeding under this subsection, the

Register of Copyrights or the Copyright Royalty Tribunal shall withhold
from distribution an amount sufficient to satisfy all claims with respect to

which a controversy exists, but shall have discretion to proceed to distribute

any amounts that are not in controversy.

(e) Relation to other laws and regulations.—Nothing in this section .shall be

construed as limiting or preempting the authority of the Federal Communications
Commission to regulate the operations of broadcast stations or cable systems

pursuant to any other Act of Congress : Provided that, the Federal Communica-
tions Commission shall not limit the area, duration or other scope of the exclu-

sivity a television broadcast station may acquire respecting secondary trans-

missions by cable systems that are not subject to the compulsory license provided
for in subsection (c) of this Section 111 beyond any limits that may be applicable
to the area, duration or other scope of the exclusivity a television broadcast sta-

tion may acquire respecting other television broadcast stations.

(f ) Definitions.—As used in this section, the following terms and their variant

forms mean the following :

(1) A "primary transmission" is a transmission made to the public by the

transmitting facility whose signals are being received and further trans-

mitted by the secondary transmission service, regardless of where or when
the performance or display was first trans-mitted.

(2) A "secondary transmission" is the further transmitting of a primary
transmission simultaneously with the primary transmission without change
in program or other message content.

(3) A "cal)le system" is a facility that in whole or in part receives signals

transmitted by one or more television broadcast stations licensed by the

Federal Communications Commission and makes secondary transmissions of

such signals by wires, cables, or other communications channels to subscrib-

ing members of the public who pay for such service. For purposes of deter-

mining the royalty fee under Subsection (d) (2) (B), two or more cable sys-

tems in contiguous communities under common ownership or control or oper-

ating from one headend shall be considered as one system.

(4) The "local service area of a primary transmitter" as, used in this sec-

tion comprises the area in which a television broadcast station is entitled

to insist upon its signal being retransmitted by a cable system pursuant to

the rules and regulations of the Federal Communications Commission as pub-
lished in Volume 37, Federal Register, page 3252, et seq., on February 12,

1972, or such similar rules as the Federal Communications Commission may
from time to time lawfully adopt in the future in light of changed circum-

stances.
(5) The terms "full network station." "partial network station," "in-

dependent commercial station," and "non-commercial educational station"

as used in subpart D of the rules and regulations of the Federal Communica-
tions Commission as published in Volume 37, Federal Register, page 3252,

et seq., on February 12, 1972, shall be defined in accordance with the rules

and regulations of the Commission of the same date with such additional

elaboration as the Commission may from time to time provide consistent with
the intent of this Act.

(g) This section shall be effective upon the enactment of this Act.

[Add the following to section 501]

20-344—73—39
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(c) For any secoiiclary transmission by a cable system that embodies a per-

formance or a display of a work which is actiojiable as an act of infringement
nnder subsection (c) of section 111, a television broadcast station holding a copy
right or other license to transmit or perform the same version of that work shall,

for purposes of subsection (b) of this section 501 be treated as a legal or bene-

ficial owner if such secondary transmission occurs within the local service area

of that television broadcast station.

The Marine Biomedical Institute,
Galveston, Tex., August 7, 1973.

Mr. Stephen G. Haaser,
Senate Subcommittee on Patents, Trademarks and Copyrights, Committee on the

Judiciary, Dirksen Building, Washington, D.C.

Sir : I am Dr. Stewart G. Wolf, Professor of Medicine and Physiology, Uni

versify of Texas Medical Branch, and Director, Marine Biomedical Institute.
2(X) University Boulevard, Galveston, Texas ; former President of the American
Gastroenterological Association ;

American Federation for Clinical Research ;

American Psychosomatic Society ;
American Pavlovian Society ; American Col

lege of Clinical Pharmacology and Chemotherapy. I am a member of twenty nine
scientific societies, most of which societies sponsor medical serials. I am cur-

rently on the Editorial Board of tlie Joiirnal of Psychosomatic Research, Psy-
chiatry in Medicine, Research Communications in Chemical Pathology and
Pharmacology, International .Journal of I*sychobiology, Rendiconti. and the
Publications Center of the Journal of Laboratory and Clinical Medicine.

I appreciate this opportunity to present my view of the copyright bill S. 1361,
and request that this statement be made part of the official record.
As the author of some 260 publications that have appeared in periodical medi-

cal journals and author or coauthor of twelve books. I would like to comment on
the wording of the pro]X)sed copyright bill, especially Section 108, from the view-
point of the author and user. Medical authors of articles that appear in the

periodical literature not only receive no financial compensation for their work,
but in most instances must pay page charges to the publisher for their work to

appear. Thus the author's reward is not financial but is in direct proportion to
the extent of his readership, both in numbers and geographic distribution. It is,

therefore, to his advantage as well as the advantage of the user to have inter-

library requests for photocopies promptly and expeditiously filled. The normal
medical user employs the photocopy in the pursuit of his own work and applies
it to no commercial purpose. In short, the author of medical periodical articles
derives no financial protection from the Copyright Law but. like the user and
often, as a user himself, benefits from a rapid and expeditious distribution of his
written word.

I have read the substitute wording for Section 108 (1) suggested by the
American Library Association and feel that it is an equitable compromise of the
various potentially conflicting interests. It reads as follows :

"The library or archives shall be entitled, without further investigation, to
supply a copy of no more than one article or other contribution to a copyrighted
collection or periodical issue, or to supply a copy or phonorecord of a similarly
small part of any other copyrighted work."

I appreciate the opportunity to provide testimony before your Committee.
Sincerely,

Stewart Wolf. IM.D..

Professor and Director.

Medical Library Association, Inc..

Birmingham, Ala., Aiiqust 3. 1973.
Mr. Thomas C. Brennan,
Chief Goun-'^el, Suhcommittee on Patents, Trade ]\[arks and Copyrights, Com-

mittee on the Judicim-y, U.S. Senate, Russell Senate Office Building. Wash-
ington, D.C.

Dear Mr. Brennan: The Medical Library Association is made \m of libraries
and librarians located in all types of health service facilities. As 'President of
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this Association, it lias come to my attention that in the congressional hearing
on July 31 ot the Sul)coninnttee on Patents, Trade-Marks, and Copyright on
S. 13G1 the ivublishers' testimony emphasized that numbers of journal subserip-
tious were cancelled due to Xerox copying. May I. as the director of a medical
center library, assure you that cutback on subscriptions is not due to this alone ;

the subscrii)tions dropped from this library's list have had nothing to do with
Xeroxing. Our reasons are monetary. The line item of the Books and Journals
1 udget was spent in live iuouths this year due to the increase in cost of journal
subscriptions. This increase was not an addition of new titles but a rise in the price
of the 2,100 journal titles currentl.v being purchased. May I point out that other

price increases have been continuing through the year. For example, a notice
was i-eceived recently of a 26+% I'l'ice rise in Chcinical Ab>;tr(i<-t)^.

The second copy titles are being dropped to relieve some strain
;
our duplicate

journals with other libraries on the same campus are being dropiped for the same
reason and a number of foreign language periodicals are having to be cancelled

only because we feel it is imperative to continue to buy our most heavily used
English language journals.
There is little hope that the Books and Journals budget for the new fiscal year

can take care of the increases in journal prices.
This situation is being faced by medical librarians throughout the United

States. Consideration by the Subcommittee of this reason for cancellation of

subscriptions will be appreciated.
Sincerely,

(Mrs.) Sarah C. Brown,
President.

Supplemental Statement of the Medical Library Association

This supplement to the statement of the Medical Library Association on July
31, 1973 on the library photocopy issue in S. 1361 is submitted in order to clai'ify

what may appear to be a contradiction of Section 108(d) (1) and 108 (d) (2) in

the amendment proposed by the Association of Research Libraries and the
American Library Association, and endorsed l>y the Medical Library Association,
The diiference in the projwsed limitations reflects a difference in the quantity

of the copyrighted matter to be used. In sub (1) the right to make a single photo-

copy of a periodical article without prior investigation is proposed because the

portion to be copied is so small that the effort of the search for an unused issue

of the journal would be out of proportion to the extent of the article and the

delay incompatable with the user's time schedule. On the other hand, sub (2)

applies to a copy of an entire work or a large portion of one, and is deemed
reasonable, because the need is usually less urgent, whether the copy is required

by a reader for his personal use or by the library to fill a gap in its collection.

Thus the time frame is usually suflicient to accommodate a search for an uiuised

copy and the costs are comparable.
The proposal of these two different limitations reflects the librarians' desire

to fulfill their obligation to satisfy the users', and at the same time to keep their

work in manageable proportions.

Supplemental Statement of Jack Valenti, President of the Motion
Picture Association of America, Inc. and of the Association of Motion
Picture and Television Producers, Inc., August 10, 1973

We appreciate the opportunity to submit this supplemental statement to

the Committee and to comment in behalf of the Motion Picture Association of

America, Inc. ("MAPA"), the Association of Motion Picture and Television

Producers. Inc. ('"AMPTP"') and the Committee of Copyright Owners ("CCO"),
on some of the views which have been expressed by other witnesses at the

hearing of August 1, 1973. More specifically, we shall address oui>elves to the

following points :

1. XOTA has repudiated the Consensus Agreement while seeking to retain

its benefits.

2. XCTA has failed to demonstrate any rational basis for rejecting arbitration

of the fee question.
3. Cable systems can easily afford to pay just and reasonable royalties without

raising fees to subscribers. CCO has never suggested that subscribers fees slionld

be raised in order to pay copyright royalties.
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4. CATV revenues are based on the use of copyrighted programs and CATV
should pay its fair sliare for tlieir use. Copyright owners will not receive double

royalties from payment of copyright fees.

5. Several of the changes proposed by NCTA for the text to Section 111 ol

S. 13G1 are unwarranted, especially those dealing with the definition of cable

systems and with the exemption from copyright liability of CATV's retrans-
mission of sci'ambled signals such as those used for closed circuit broadcasts
and pay-TV.

Attached to this supplemental statement as an Appendix "A" is a memorandum
prepared by Dr. Robert W. Crandall, Associate Professor of Economics at the
Massachusetts Institute of Technology and by Mr. Lionel L. Fray of Temple,
Barker & Sloane, Inc., management and economic counsel. These two gentlemen
are the authors of the study commissioned by CCO entitled "The Profitability
of Cable Television Systems and Effects of Copyright Fee Payment," which
we submitted to the Subcommittee on August 1, 1973 as a special appendix to

our statement. Professor Crandall and Mr. Fray were present at the hearing
of August 1, 1973 and their memorandum (Appendix "A") addresses itself to

the questions of an economic or statistical nature raised by the Chairman and
comments on some of the views on economic matters expressed by witnesses
at .said hearing.

1. NCTA HAS REPUDIATED THE CONSENSUS AGREEMENT WHILE SEEKING TO RETAIN
ITS BENEFITS

In his testimony on August 1, 1973, Mr. David Foster, President of the Na-
tional Cable Television Association ("NCTA"), referred to the Consensus Agree-
ment as the "so-called *OTP Compromise" ". Such attempt by means of terminol-

ogy to give the impression of only limited governmental sponsorship and sup-

port for the Consensus Agreement, cannot, of course, erase or extenuate the

embarrassment which NCTA experiences as the result of the repudiation of

its solemnly given word and signature to that agreement. Indeed, it cannot be
denied that the Consensus Agreement received the expressed approval not only
of the Office of Telecommunications Policy (OTP) but also of the Federal Com-
munications Communication ("FCC") and of the Chaii'man of this Subcommittee.
The history and sponsorship of the Consensus Agreement has been fully ex-

plained by FCC Chairman Dean Burch when he said in his concurring state-

ment accompanying the Cable Television Report and Order :

'I joined OTP ... in an effort to secure a consensus among the industries

that would lead to resolution of the cable/copyright issue, de-escalate the level

of violence, and thus greatly serve the public interest.*******
"[The FCC] debated the details of the agreement. We debated the necessity

of implementing it in its entirety. We debated its probable impact on the pas-
sage of cable/copyright legislation, and the critical importance of such legisla-
tion to cable's assured future.

"We went over every square inch of the ground—and then went over it again.
And. in the end, we voted : a majority of the Commissioners explicitly decided
that the public interest would be served by the Commission's implementation
of the agreement."

Mr. Foster also overlooks the correspondence between Chairman Burch and
Chairman McClellan which preceded the implementation of the Consensus Agree-
ment by the FCC. In that correspondence Chairman Burch stated in his letter

to Chairman McClellan dated January 26, 1972 that "a primary factor in

[the FCC's] judgment as to the course of action that would best serve the

public interest is the probability that Commission Implementation of the Con-
sensus Agreement will, in fact, facilitate the passage of cable copyright legis-

lation." in his reply to said letter. Chairman McClellan wrote on January 31,

1972 : "I commend the parties for the efforts they have made, and believe that

the agreement that has ben reached is in the public interest and reflects a rea-

sonable compromise of the positions of the various parties." Copies of the cor-

respondence between Mr. Dean Burch and Senator McClellan were attached to

our statement filed on August 1, 1973 as Appendix 2.

Mr. Foster asserts "that the Congress was not a party to this so-called com-

promise, nor to our knowledge was it consulted wdth, nor is it bound by the

terms, in any way." Mr. Foster misses the point here. The question is not whether

Congress is bound by the terms of the agreement—which of course it is not but
rather whether NCTA has pledged its support of the agreement as part of a
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package deal under whicli NCTA received significant benefits and wlietlier in good
faith, it sliould be permitted to withdraw its support for a provision whicli con-
stituted a concession on its part, namely that the amount of fees under the com-

pulsory license be set by arbitration in the absence of an agreement thereon by
the parties.
We respectfully submit that in opposing arbitration, NCTA has violated the

letter and the spirit of the Consensus Agreement. It should not be permitted to

retain the benefits of an agreement the obligations of which it has repudiated.

2. NCTA EAS FAILED TO DEMONSTRATE ANT RATIONAL BASIS FOR REJECTING
ARBITRATION OF THE FEE QUESTION

In all the sound and fury directed by the spokesmen of the cable industry
against the initial setting of fees by the Copyright Royalty Tribunal, not a single
valid argument has been presented against the fairness of doing so. Thus, in

asserting an alleged present unavailability of sufficient empiric data, the CATV
spokesmen overlook the fact that even according to the most optimistic forecasts,
the Itill S. 13G1 will not be enacted until the end of 1974 so that the Tribunal will

not be able to start its hearings until 11)75. By that time and certainly by the time
the Tribunal will reach its decision, more than three years will have passed since

the time when the freeze on cable systems in the top 100 markets was lifted by
the FCC (i.e., March 31, 1972). It is obvious that the Tribunal at that time will

have at its disposal all necessary data and certainly more data than the Sub-
committee would have to go by today if it had to set fees now.
Far from being an argument against entrusting the Royalty Tribunal with the

rate-setting task from the outset, the alleged present unavailability of economic
data if it in fact existed, would be an argument against setting the rates now in

the bill. In any event, as shown in the memorandum of Professor Crandall and
Mr. Fray (Appendix A attached hereto), ample data are available at the present
time to support an appropriate fact-finding and rate-setting procedure before
the Tribunal. The Tribunal will have the opportunity to hear and sift the data
which the experts for all parties will present to it and will be in the position to

set rates based on the consideration and evaluation of the economic evidence
before it, an opportunity which tliis Subcommittee will not have had because of

limitations of time.

The only other argument presented by Mr. Foster against arbitration is the

"precedent for compulsory licensing since ASCAP, BMI and SESAC contractually

grant them to netw^orks, local broadcasters and others for all musical works."
But as Mr. Foster concedes by his insertion of the word "contractually" and as

the representatives of the music performance societies testified at the hearing on

August 1, 1973, these music performance licenses are indeed contractual licenses,

not compulsory ones, and the license fee therefor is set by agreement between the

parties subject to supervision by the U.S. District Court. This is a far cry from
what the cable industry urges the Congress to do. Indeed, this procedure to set

music performance fees is very close to the one which the cable industry pledged
itself to support by the Consensus Agreement but is now unwilling to support.

Accordingly, a closer examination of the only two arguments presented by cable

spokesmen in opposition to arbitration reveals that these arguments actually

support arbitration as the most practical and fairest method to do justice to all

concerned.
It is interesting to note that with respect to distant signals, Mr. Georse J.

Barco, General Counsel of the Pennsylvania Cable Television Association, in his

statement filed with the Subcommittee, agrees with the position of the C">py-

right Owners on arbitration of payment for such signals when he concedes that

"providing reception of distance signals transported by microwave or otherwise,

being a matter of choice and a calculated risk for the CATV companies that choose
to do so, is properly subject to a bargaining process or for the ultimate arbi-

tration arrangement."
The procedure of having the initial rates set by the Tribunal has such obvious

merit and no discernible disadvantages, that the opposition thereto by the cable

industry remains shrouded in mystery and incomprehensible to the impartial ob-

server. Indeed, the only rational explanation of this opposition is that the cable

industry, in light of its intimate knowledge of its owm prosperous economic and
financial affairs, has formed the selfish opinion that the fees set in the bill are

so low that the Tribunal after hearing the evidence is certain to set it at a

substantially higher rate. Such self-serving opposition to a fair method of re-

solving a controversy and such attempt to secure for itself an unreasonably low
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rate for the initial period and one prejudicial to the copyright owners foi- fu-

ture adjustments, should not be countenanced especially in view of the cable in-

dustry's consent to arbitration in the Consensus Agreement.

8. CABLE SYSTEMS CAN EASILY AFFORD TO PAY JUST AND REASONABLE ROYALTIES
WITHOtTT RAISING FEES TO SUBSCRIBERS. CCO HAS NEVER SUGGESTED THAT SUB-
SCRIBERS' FEES SHOULD BE RAISED IN ORDER TO PAY COPYRIGHT ROYALTIES

At the hearing, Mr. Barco accused CCO of having suggested to the negotiators
for the cable industry that they should pass on the copyright fees which they
may have to pay to their own subscribers. We submit that this accusation is

just a smokescreen to deflect public attention from the huge profits of cable op-
erators who are reluctant to pay even a small share thereof to those who create

the programs which cattle systems sell to their subscribers. To set the record

straight: At no time has it hecn the position of CCO that subscrihers' fees should
he raised or would, have to he raised in order to pay copyright fees. Indeed, such
pf)sition would have been wholly inconsistent with the demonstration to the nego-
tiating committee of tlie NCTA made by the copyright owners with the aid of
their economic consultants, that the income of the CATV industry would be

aniple to pay the license fees sought by the copyright owners. (See the Crandall

Fray study on "The Profitability of Cable Television Systems and Effects of

Copyright Fee Payments" mentioned above.)
It is noteworthy that in pleading his case, Mr. Barco mentions substantial

increases in basic costs incurred by the cable industry such as "pole attachment
fees" paid to telephone companies which he states are lieing increased currently
from 4Q% to 70% across the nation. Mr. Barco fails to explain why the cable

industry stands ready to absorb these costs but mobilizes such violent resistance
to the payment of compensatory copyright fees.

:Mr. Barco seems to ai'gue that copyright fees are the proverbial straw that
breaks the camel's back. Yet no reason is apparent why the creative element of
the television industi"y should be singled out to be that straw and be called upon
to subsidize tlie new technology. The economic absurdity of this position becomes
apparent wlien we consider that neither the suppliers of equipment to his in-

dustry nor the utility companies which furnish it with electric power, nor the
franchising municipalities are asked to make similar sacrifices.

Mr. Barco refers to "the vagaries and inordinate demand" of the copyright
owners. Such charges seem ill addressed to the copyright owners who are willing
to submit the justice and reasonableness of the fees they seek to an independent
fact-finding Tribunal for thorough investigation while Mr. Barco finds such fact-

findings so threatening to his position that he is willing to repudiate an obliga-
tion solemnly assumed by his industry in the Consensus Agreement.

4. CATV REVENUES ARE BASED ON THE USE OF COPYRIGHTED PROGRAMS AND CATV
SHOULD PAY ITS FAIR SHARE FOR THEIR USE. COPYRIGHT OWNERS WILL NOT RECEIVE
DOUBLE ROYALTIES FROM PAYMENT OF CABLE COPYRIGHT FEES

The contention made by :Mr. Foster that royalty payments by CATV repre-
sent a "windfall gain" and the assertion of Mr. Barco that because the copyright
owner has "already received payment in his contractual arrangements for the
broadcasting, paid ultimately by the television viewers—including CATV sub-
scribers—in the advertising costs of purchased products", are based on a series
of economic fallacies.

Advertising carried on television may be of a national, regional, or local nature.
No regional or local advertiser is willing to pay a premium over normal adver-

tising rates because its commercials are carried by CATV to far distant markets
where tlie advertiser has no facilities to serve customers. It is obvious that a
furniture dealer in Los Angeles or a used car dealer in Chicago will not pay a

penny more to a station for broadcasting commercials which are being retrans-
mitted by CATV to Omaha, Nebraska or Wichita, Kansas. For the same reason
the station whose programs are thus exported to other markets will not pay in-

creased license fees to the copyright owners for such additional use of the pro-
gram. At the same time the copyright owner in the many instances not covered
by the FCC's non-duplication rules will be rendered unable to grant an exclusive
license to the local station for programs already imported into that market by
CATV systems.

Consequently, a television station is not willing to pay the program supplier
a higher price for programs with local or regional commercials shown outside
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of the station's own market area. Similarly, national advertisers will place little,

if any, value on duplicated coverage of their commercials hy CATV when it im-

ports these commercials into a different market and duplicates them with those

carried by the local station in that other market.
It is because of these basic economic facts of the television program market

that Mr. Foster is not correct when he claims that the '"royalties now l)eing paid

by broadcasters to copyright owners are based, generally, on the size of the

audience reached—including CATV subscribers''. Indeed the Court of Appeals for

the Second Circuit in CBS v. Telcprompter, 476 F.2d 338 at p. 342 (fn. 2) re-

jected a similar argument made by the defendant CATV systems in that case and
said that "the amount that a broadcast station is willing to pay for the privilege

of exhibiting a copyrighted program is economically tied more to the fees that

advertisers are willing to pay to sponsor a program than to some projected
audience size." The Court further observed that no evidence had been presented
"to show that regional or local advertisers would be willing to pay greater fees

because the sponsored programs will be exhibited in some distant market, or

that national advertisers would pay more for the relatively minor increa.se in

audience size that CATV carriage would yield for a network program." The
Court of Appeals concluded that "indeed, economics and common sense would
inu)el one to an opposite conclusion."

As to the use l>y CATV of programs from local stations the copyright owners
are also entitled to receive just and reasonable royalties for the use of such pro-

grams by CATV. The fact that the local station has already paid for its oivn

rifjht to broadcast the program should not deprive the copyright owner of his

right to collect royalties from CATV. Indeed, the cable system makes its own
independent profit fi-om the retransmission and out of these profits should make
a fair contribution to the cost of program production.
A compulsory license is an extraordinary legal device demanded by the cable

operators and accepted by the copyright owners in the Consensus Agreement be-

cause of the asserted administrative difficulty of clearing copyrights for cable

systems. In fairness to all parties concerned, the amount of the compulsory
license fees should be compensatory and for that purpose should approximate as

closely as can be ascertained, the amounts which the beneficiaries of the com-

pulsory license would have paid in a free market without administrative dif-

ficulties and without the compulsory license.

It is a fundamental principle of our economic system that if we use someone
else's i)roperty for our own benefit, we must pay the owner of the property for

permitting such use. Applied to the retransmission by CATV of signals for which
the broadcaster has already paid a fee for his own use. this means that in a free

market where the consent of the copyright owner for the use of the program
would have to be liargained for, some payment would certainly be agreed upon
between the copyright owner and the cable system in return for the granting of

a contractual license. It is the amount of this payment which should be taken
Into consideration in setting license fees for local signals under the compulsory
licf'n.se.

It should also be kept in mind that in the nation's largest markets, the number
of local signals available for carriage by CATV is likely to make the wholesale

importation of distant signals unnecessary. At the same time, if the carriage of

local signals by CATV were to be exempted from copyright royalties, the large
revenues of these metropolitan systems would l»e immunized from contriliuting

to the cost of program production by reason of the fact that these systems rely

primarily on the retransmission of programs from local stations.

Efpiity requires that all cable systems should carry their fair share of the cost

of i>roduction of the television programs which they use for their i^rofit, that

they should pay a reasonable compulsory license fee reflecting the value of the

rise of the programs to them including local signals, and that the burden of the

cnlile indiistry's contribution to the cost of program production should be shared

fairly between the various types of CATV systems in large as well as small

markets.

5. SPECIFIC PROPOSALS PUT FORWARD BY NCTA FOR AMENDING SECTION 1 1 1 OF S. 1.3C1.

In his statement of August 1. 1973, Mr. Foster, put forward certain specific

projtosals for amending Section 111 of S. 1361. With respect to these propo.sals we
would like to make the following comments :

(a) NCTA proposes certain changes in Section 111(f) which would affect the
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definition of the terms "primary transmission," "secondary transmission," and
"cable system." With respect to the definition of the term "cable system," NCTA
suggests that it be limited to only those systems "within a political subdivision
within which the facility operates." This definition is of critical importance to

the copyright owners. In our initial statement to the Committee we took issue
with this approach which would split up a cable system unrealistically whenever
it crosses a political boundary and would fragmentize its revenues artificially
under the progressive royalty rate. Accordingly, we urged the adoption of the
following definition which comports more fully with the realities of the industry
and is more logical in determining an appropriate copyright royalty fee :

"For purposes of determining the royalty fee under Subsection (d) (I'j (b), two
or more cable systems in contiguous communities under common ownership or
control or operating from one headend shall be considered as one system."
As respects the proposed changes in the definitions of "primary transmission"

and "secondary transmission," NCTA seeks to introduce new concepts and ter-

minology into the language of the bill which are unsupported and which could
distort basic meanings throughout the text. At this point in the long evolution of
the copyright legislation, we see no reason to depart from the present definitional

language absent some clear understanding of the purposes underlying the pro-
posed amendments.

(b) NCTA also suggests that Section 111(b) pertaining to the secondary trans-
mission of a primary transmission to a controlled group should be a matter for

regulation by the FCC and should not be included in the copyright law. We dis-

agree sti'ongly with this suggestion.
Section 111(b) provides that the secondary transmission to the public of a

primary ti'ansmission embodying a performance or a display of a work is subject
to full copyright liability if the primary transmission is not made for reception by
the public at large but is controlled and limited to reception by particular mem-
bers of the public. This provision is derived from a provision which was con-
tained in H.R. 2512 which passed the House of Representatives in 1967. House
Report No. 83 (90th Congress, 1st Session), p. 56, states the purpose for which
this provision was included in the bill :

"There are, however, a number of primary transmissions that are to the

'public' but are not capable of reception by the public at large. Examples include

background music services such as Muzak, closed circuit broadcasts to theatres,

pay-TV, and CATV itself. Clause (4) of Section 111 (b) makes clear that a com-

munity antenna system has no privilege of retransmitting a primary transmission
that 'is not made for reception by the public at large but is controlled and lim-

ited to reception by particular members of the iniblic'
"

By urging that this provision should be deleted from the bill, NCTA takes the
view that the general public should pay for over-the-air subscription programs
but cable subscribers should not. Thus, if a sports event or a movie is offered

to the public by a pay-television station using "scrambled" or coded signals,
cable systems would be enabled by NCTA's proposed deletion to unscramble
and redistribute these programs to their subscribers without any additional

charge or payment. Such a result is patently unfair to the public as well as
to the copyright owner. Indeed, it is the very result which Section 111(b)
seeks to avoid.

Further, the claim that this change in Section 111(b) is necessary to meet the
rules and regulations of the FCC does not withstand analysis. It is based on
the assumption that the requirement of carriage of all local signals by cable

systems includes the carriage of "scrambled" pay-television broadcast signals
and their "unscrambling" by cable systems. Not only is there nothing in the FCC
rules or regulations to support such an interpretation, but the rules are directly
to the contrary. Section 76.55 (b) of the FCC rules provides :

"There a television broadcast signal is carried by a cable television system,
pursuant to the rules in this subpart, the programs broadcast shall be carried
in full, withoiit deletion or alteration of any portion except as required by
this part."
Thus, even assuming that the rules can be construed to require cable systems

to carry all local signals including such "scrambled" signals as may be emitted
by a local pay-television broadcast station, they specifically prohibit the altera-
tion or "unscrambling" of these signals. In short, under the guise of conform-
ing the copyright law to the FCC rules, NCTA is attempting to reap a wind-
fall by permitting the unauthorized secondary transmission of pay-television
programs by cable systems.

(c) NCTA suggests that the exemption from copyright liability for hotels,
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apartment houses, or similar establishment that retransmit signals to the

private lodgings of guests or residents in Section 111(a) (1) should be eliminated

and that such systems should be treated as cable systems subject to the com-

pulsory license fee. The thrust of this position is that there is no difference

between so-called master antenna systems and a cable system where the cable

system receives and distributes only local signals. NCTA takes the position that

since master antenna systems obtain the benefits from iising copyrighted pro-

grams, they, too, should pay copyright royalties. It is our view that if such

copyright liability is imposed on master antenna systems an exemption be

provided for systems with fewer than a specified number of subscribers.

(d) NCTA also suggests that the exemption for government owned and
nonprofit cable systems in Section 111(a)(4) should be eliminated and that

these reception and distribution facilities should be treated as cable systems
subject to the compulsory license fee. We agree that the exemption for govern-
mental and nonprofit systems is overly broad, but we do not agree that the

provision should be deleted.
In our initial statement filed with the Committee on August 1, 1973, we

pointed out that this provision is concerned with the operation of nonprofit
"translators" or "boosters"' which do nothing more than amplify broadcast

signals and retransmit them to everyone in an area for free reception. These
translators and boosters have always been subject to FCC regulation and re-

quire retransmission consent of the originating station under Section 325 (a) of

the Communications Act.

However, the language of the exemption contained in Section 111 (a) (4)
would be equally applicable to cable sy.stems which are operated by govern-
mental bodies or nonprofit organizations. Thus, in order to limit the exemption
to nonprofit translators and boosters and similar secondary transmitters, we
proposed to insert into the text of Section 111(a)(4) the words ". • . is not
made by a cable system . . .". Since we continue to believe that the exemption
should be maintained for the benefit of the translator and booster systems
described, we submit that complete elimination of this exemption would be

improper and that the appropriate solution is adoption of the amendment we
have submitted in Appendix Y to our initial statement.

(e) XCTA favors the adoption of Section 111(d) "as written." It suggests,
however, that systems of 3..")(W subscribers or less be exempt from copyright
fees and that an appropriate amendment be made to accomplish this purpose.
The question of providing an exemption for cable systems with fewer than

3.500 subscribers is discussed at length in our initial statement. We made clear

that the exemption for smaller systems was an integral part of the Consensus
Agreement and that if the Agreement were disturbed as to any one part, particu-

larly the question of arbitration of fees, the copyright owners would not sup-
port the 3,500 exemption. In this regard we must point out that NCTA has
abandoned the Consensus Agreement on the question of arbitration of fees
while vigorously maintaining its support of the 3,-500 exemption. Indeed, the
statement of Mr. Barco, goes even further and urges the application of the 3.500

exemption to all systems as a basic deduction from the payment of all fees.

It should also be noted that neither NCTA nor Mr. Barco mention that under
the Consensus Agreement the exemption for systems with 3,-500 subscribers or
less would only apply to "independently owned" systems "now in existence,"
(i.e., at the time of the Consen.sus Agreement). To insure that these conditions
are met. we have proposed an amendment to Section 111(d) to implement the

proposed 3,500 exemption as well as other clarifying language. These amend-
ments are contained in Appendix V to our initial statement. They are depend-
ent, of course, on full implementation of the Consensus Agreement.

(f) NCTA supports the provisions of Section 111(e) with adjustments "to

reflect the elimination of the regulatory aspects." We concur in the view that
Section 111(e) I'elating to preemption of other laws and regulations should be
amended. However, since NCTA has not suggested any draft language, we direct
the Committee's attention to the language contained in Appendix V of our
initial statement.

(g) Finally. NCTA suggests an amendment to Section 110(5) of the bill for
the purpose of clarifying the relationship of secondary tran.smissions to the dis-

semination of educational television programs. Since Section 110(5) does not
pertain to an exemption for educational purposes but to an exemption for tlie

communication of a transmission embodying a performance or display of work
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on a single receiving apparatus, we see no basis fov tlie amendment offered by
XCTA nor any logical need for a change in Section 110(5) of the bill to ccmforni
it to the provisions of the legislation on a cable television.

appendix a

Comments op Robert W. Crandall and Lionel L. Fray

introduction

In their statements before the Subcommittee on August 1, 1073, representatives
of the cable television industry, and their economic consultant, Bridger Mitchell,
argued in part that the growth of the cable television industry would be im-

paired even if the very low schedule of compulsory copyright fees proposed in

S. 13G1 were adopted. In addition, they made other statements regarding the

industry's economics.
We believe some commentary from a different perspective would be of benefit

to the Subi'ommittee. Our comments are organized topically as foJows.
1. Economic Analyses of Copyright Fee Payments
2. Subscriber Penetration
3. The Effects of New Cable Services upon Estimated Profitability
4. Owners' Expectations of Cable Protitaliility
•"i. New Systems and Franchises in the Top 100 Markets
6. Effects of the Definition of a Cable Television System
7. The Effect of Modifying the Proposed Fee Schedule
8. Availability of Evidence for the Determination of Copyright Fees

1. ECONOMIC analyses OF COPYRIGHT FEE PAYMENTS

The analysis submitted to the Subcommittee which relates to the economic
effects of the schedule of copyright fee payments proposed in S. 1301 consists of
two studies : one by Bridger Mitchell dated September 30, 1972, Cable Television
under the 1972 FCC Rules and the Impact of Alternative Copyright Fee Pro-

posals; the other by the authors of these comments, dated April 25, 1973, The
Profitability of Cable Television Systems and Effects of Copyright Fee Payments.
These two studies arrived at sharply different conclusions.

In his testimony before the Subcommittee on August 1, Mitchell summarized
his study and its gloomy conclusion that a cloud of prospective low profitability

hangs over the future development of the cable industry, and that even the very
modest schedule of copyright fees proposed in S. 1361 in payment for the most
essential ingredient in the cable television business—programming—would
darken the cloud to the point where the rains would fall and the cable industry
would be virtually washed away.
We do not in general take issue with Mitchell's methodology of constructing a

"financial model" of a typical cable television system as a basis for reaching
public policy conclusions of the sort under consideration by the Subcommittee.
Indeed, the model we employed in our analysis is very similar to his. But we
differ sharply with Mitchell in specifying the values of several parameters which
are inserted into the model and which dictate the low estimates of profitability
which he obtains. Two of these parameters—subscriber penetration and revenue
growth—are critical in any calculation of profitability, and we believe that more
optimistic values of these numbers, based upon projections developed by the cable

industry itself, are a far more satisfactory basis for predicting the future profita-

bility of cable investment. Utilizing these data and making a few other relatively
minor modifications, we conclude that cable television systems could expect to

earn enough profits to insure attracting all the necessary capital required for the

industry's growth, even after payment of copyright fees substantially higher than
those proposed in S. 1361.

Although our study was made widely available at the time of its publication
some months ago, Mitchell did not dispute the evidence which determined these

key differences underlying the two studies" resix-ctive conclusions, nor did he

present new evidence which might affect them. We are therefore not able to under-



613

stand how he coutiinu's to adhere to the conclusions of his earlier study wiiieli he
reiterated before the Subcommittee.^
We mi.uht note in iiussint'- that the fees proposed in S. lo(il are based upon

gross revenues. If. however, the Subcommittee wished to see protitability or

ability to pay as a determinant of the amounts of copyright fee payments, the

best single indicator we know of is penetration. This variable far outweighs all

the other ones commonly used. But the fact renunns that the accurate determina-
tion of system prtititability is a complex function of many varial)les having to do
with system hx-ation, availability of off-the-air signals, density, costs, etc. For
this reason, a simple formula will almost always produce results which in many
cases will be ineauital)le.

2. SUBSCRIBER PENETRATION

Subscriber penetration is the most important single determinant of cable

system protitability. As used by both Mitchell and us, penetration is delhied as
the ratio of subscribers to the total number of homes passed by the trunk cable:
that is, the potential immediately available to a cable system without laying
more trunk cible. If penetration is low, only a few of the potential suliscribers

are contributing revenues to amortize a cable system's relatively large invest-

ment in capital ecpiipment. In such a case, the protitaliility of the system would
clearly be low or negative. If penetration is high, however, very substantial

revenues will be generated relative to a cable company's investment. In such

cases, profitability can be extremely high.
Mitchell's study projects that mature penetration near the edges of the top

100 markets—that is, the level of penetration achieved after many years of oper-
ation and promotion of the system services in the local market—will be 34 to

45%, and in the center of such markets only 22% to 35%. These projections are
derived from an academic study conducted by his colleague. Dr. RoUa Edward
Park of The Rand Corporation. This study is based upon a confidential sample
of 63 systems whose identity have not been revealed. Moreover, there has been
no verification of the predicti(ms of this study in any publication. Finally, even
its author does not utilize its results as literally as Dr. Mitchell in applying to

real situations. For example. Park has predicted that Dayton will realize a sub-

scriber penetration rate of 40 percent of homes passed, considerably aliove the

22 to 35% which :\Iitchell projects for central cities in the top 100 markets.
While Dr. IMitchell used the predictions of Park's model, we chose to use the

industry's own predictions since the latter are based upon informed judgments
of the potential appeal of cable services now beginning to develop, but which
are totally ignored by Park. The NCTA's own survey to multiple system owners,
furnished to the CCO by the XCTA, reveals that these firms expect much stronger
demand for their services and they anticipate mature penetration of 65%.
How can these predictions diverge so dramatically with those reproduced by

Mitchell from Park's study? The answer is quite simple. Even at present there
is a strong movement towards nonbroadcast offerings by cable systems. Some
are now offering special channels of recent motion pictures. Other systems are

beginning to offer sports channels on a similar basis, and in testimony before
this Committee it has been suggested that XI'L teams may even begin offering
their "blackout" games on a pay-cable basis to local patrons unable or unwilling
to purchase a stadium ticket. Clearly, these services and many others which will

develop shortl.v will have the effect of making cable much more attractive to

households—even to those able to receive three network signals with clarity.
We agree with Mr. Fost-er of the NCTA that academic studies of cable demand
are not likely to provide good predictions because future conditions will be dif-

1 The only attempted rebuttal was offered by ^Ir. Foster (pp. .SO-31 of his testimony)
in quotinjr Mr. Kazan's published remarks, whose only discernible point of possible sub-
stance related to the "vulnerahilit.v" of our report as exemplified in our statement that
most systems do not publicly report their financial statements thus makin? precise cost
estimates difficult. Mr. Kagan apparently failed to read the detailed section on operating
costs which followed, for not only do we utilize rejjorted cost data, but we present cost
data for a sample of s.vstems comprisinjr 7S1,000 subscribers, more than 12 percent of
the industry at that time. ISIr. Kagan reports on this effort by noting that "Because of
this, the study concluded, it was not possible to work with precise CATV operating cost
aata."
There is no substantive criticism of our operating cost analysis in Mr. Foster's testi-

mony, perhaps because we choose to present results based upon Dr. Mitchell's cost
parameters.
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ferent from those today. We suggest as one alternative the survey of his own
members.

Wliile we employ the NCTA estimates of subscriber demand in projecting the

profitability of cable systems, we also utilize a more conservative assumption
for the top 100 marliets—55.3% of homes passed, the datum which the NCTA
claims is representative of 1972 conditions. As a final calculation, we even utilize

a very low 40% subscriber penetration assumption, and we find tliat copyright
fees can be paid by systems in the top 100 markets with this very low subscriber

penetration if revenues per subscriber grow by at least 2% per annum. Since
few cable systems will be built in anticipation of subscriber penetration of less

than 40% of homes passed, this provides a lower limit to anticipated profitability
wliich is in the range of 14.3 to 19.2%. We cannot disagree with Mitchell's pes-
simistic projections for middle-market systems if they are connected to only
22 to 35% of homes passed. We simply do not believe, however, that profitability
estimates should be based upon subscriber penetratioii levels of systems which
even by MitchelFs own assertion will not be built.

3. THE EFFECTS OF NEW CABLE SERVICES UPON ESTIMATED PROFITABILITY

It is now a well-accepted principle of public-utility i-egulation that all of the

capital facilities required for the generation of joint products should not be
allocated tc only one of these products or services. It would be equally falacious
t(i attribute all of the profits of a very profitable cable system to leased chan-
nels and to assign the cost of the capital facilities required to transmit these

channels entirely to the retransmission of broadcast signals offered by the cable
owner. For this reason, we have calculated the profitabilit.v of cable systems un-
der the assiunption of modest revenue growth from new services. To do other-

wise would understate the ability of these systems to pay mandatory copyright
fees.

In his testimony, however, Mitchell admitted that he did not include the
revenues or costs from new services such as leased channels or pay cable in his

study because the "programming shown on such chaujiels is fully subject to the

present copyright law." While we do not doubt that cable owners will be required
to compensate copyright owners for this additional programming in proportion
to the added net revenues generated, we cannot agree with Mitchell in excluding
these revenues from the analysis of overall cable profital)ilit.v. These leased or

pay channels will utilize the same capital equipment as the retransmitted broad-
cast signals and will contribute to amortizing this investment. Therefore, it is

invalid to exclude such ancillary activities from calculations of the rate of return
on total investment in cable plant. Mitchell should exclude a pro rata share of

the capital base from his more narrow calculation of "profitability" or alterna-

tively, include the net revenues to be ex]ieeted from these new services. To do
otherwise would be tantamount to assigning all of the profits from cable opera-
tir)ns to leased channels or to pay-television services while treating the retrans-

mission of broadcast signals of "loss leaders."

While we are unable at this time to provide precise estimates of future revenue

growth, we have calculated the profitability of all systems under three different

assumptions about the rate of growth in revenues per subscriber:

(a) 0% per year
(b) 2% per year
^c) 4% per year
These assumptions are probably conservative in light of the potential for new

cable services and the possibilities for growth in fees for traditional Iiasic serv-

ices. This range of alternatives was chosen because it il'ustrates the difference be-

tween Dr. IMitchell's assumption (0%) and the ]iroiecrions implicit in cable own-
ers' acquisition prices for completed systems in 1971-1972. These prices reflect

the anticipation that cash flow will grow at a rate equivalent to 9% in per-

petuity—an anticipation which is consistent with growth in revenues per sub-

scriber of more than 3% per year with no increases in costs.

The effect of allowing revenues per subscriber to grow at 4% per year is con-
siderable. On the average, this growth rate leads to an increase of 9 percentage
points in the annual rate of return available to system owners. A more modest
2% growth rate increases the estimated rates of return by approximately 5 per-

centage points.
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4. owner's expectations of cable pbofitability

Perhaps the most dramatic evidence that Dr. Mitchell's profitability projec-
tions are too low comes once again from the cable television industry. In 1971-
1972, a number of these firms were engaged in an active policy of acquiring
existing cable systems at prices which averaged $325 per subscriber at maturity.
Since the reproduction costs of these systems is usually less than $200 per
subscriber, at least $125 of the $325 purchase price must reflect anticipated
profits in excess of the cost of capital.
There appears to be some evidence that the rate of return before taxes required

for the construction of cable systems is 15% per annum (although Mitchell states
that returns in the range of 9% to 13% are likely to attract equity investors).
Mitchell projects rates of return of less than 15% fur all but large systems outside
the top 100 markets. Even in these markets, he predicts that systems of 10,000
subscribers will realize only 13.6 to 17.0%. But the terms under which the aver-
age system was purchased in 1971-72 reflect expectations of at least a 20%
annual return on capital before taxes. It is quite clear from this evidence—
the price knowledgable buyers were willing to pay in the market place—that
the industry members do not believe Dr. Mitchell's low estimates of profitability.

5. NEW SYSTEMS AND FRANCHISES IN THE TOP 100 MARKETS

Much of the NCTA testimony centers on Dr. Mitchell's projections for the
top 100 markets. It is his prediction that systems in the center of the top 100

markets will earn a rate of return of 2.4 to 10.4% per annum before taxes even
without copyright pasrments. Clearly, if he is correct, there will be no construc-
tion of cable systems in the top 100 markets with or without copyright fee

payments.
Surprisingly, however, there has been considerable activity in the center of

the top 100 markets. Between 1970 and 1972, the number of franchise applica-
tions in the central cities of the top 100 markets increased from an average of
1.5 per city to nearly 3.0. In Chicago, 17 applications were pending in 1972. In
Milwaukee, 14 were outstanding while in Portland, Maine, 13 were pending. In
three other cities, 10 separate franchise applications had been received by munic-

ipal authorities. Since the beginning of 1973 another 10 franchise applications
have been received by the regulatory authorities in the central cities of the top
100 markets.

Despite the freeze on imported signals in the top 100 markets until early 1972.
22 new systems began construction in the central cities of the top 100 markets
between 1970 and 1972. The new cable rules enunciated by the FCC in 1972
should allow other franchise holders to begin construction once the municipal
and FCC administrative processes are completed.
This strong evidence of investor optimism in even the center of the top 100

markets is hardly consistent with Dr. Mitchell's projections of low profitability
for these systems. Once again, we conclude that the cable television industry
does not accept Dr. Mitchell's conclusions and that its members believe that the
future is bright for cable investment in even those areas with three or more
strong local signals.

6. EFFECTS OF THE DEFINITION OF A CABLE TELEVISION SYSTEM

The definition employed for a cable television system in S. 1361 could have a
substantial effect upon the magnitudes of copyright fees paid, and the Subcom-
mittee should be aware of these effects.

Under the informal definition which has been used by the cable television

industry since its inception, and employed by the NCTA as well as by statistical

services such as the Television Factiook and others, a cable system has been
considered as being under single ownership, generally having a single head end,
and operating over a contiguous geogi-aphic area. The discussions held hereto-
fore between copyright owners, representatives of the cable industry, the Sub-
committee staff, and others, have been in terms of this definition. The economic
analysis peerformed, including that by Mitchell, has also employed this definition.

In his testimony on August 1, however, Mr. Foster proposed an alternative
definition as follows. "A 'cable system' is any facility providing a cable service
which in whole or in part receives signals transmitted by one or more broadcast
stations licensed by the Federal Communications Commission and simultaneously
distributes them by wire or cable or radio to subscribing members of the public
within a political su'bdivision within which the facility operates (emphasis
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snitplied)." It is the lattei" part of this definition which has a si.arnificant effect

upon the amounts of copyright fee to be paid because many systems operate
over more than one political subdivision. Thiis, by the conventional industry
definition, there are about 3,000 systems; but by the definition proposed by
IMr. Foster, there would be about 6,000 systems—each system being split into

two "systems" on the average. If the alternative definition were made o[)erative
in the bill, the effect on the amounts of copyright fee paid by the cable industry
would be to reduce them by one half.

An example makes clear why this would happen. Suppose a cable system with

(luarterly revenues of $160,000 operated over two adjoining townships, and ob-

tained $(S0,000 in revenues from each one. Under the conventional definition, this

system would pay $4,000 each quarter, or 2.5% of its total gross revenues.
Under the alternative definition, however, this system would be viewed as two
"systems," each with revenues of $80,000. Each of the "systems" would pay
only $1,200 per quarter and together, they would pay $2,400 or only 1.5% of
revenues.

7. THE EFFECT OF MODIFYING THE PROPOSED FEE SCHEDULE

The copyright fees proposed in S. 1361 vary from 1% to 5% of gross revenues
in five discrete steps. The Chairman of the Subcommittee has requested that
we analyze the effect upon cable system pi'ofitability of fees which are twice
as high, i.e., which vary from 2% to 10%.

The average fee paid under the schedule proposed in S. 1361 would be nearly
2% of total cable revenues under current conditions. This average would ap-
proximately double to 4% of cable revenues if the fee schedule were increased
to 2-10%. The effect upon profitability would be de minimis as the following
excerpt from Tables E-3 to E-7 of our study demonstrates :

THE EFFECT OF MODIFYING THE PROPOSED FEE SCHEDULE

Rate of return in percent before

taxes with—

Market

1 to 50:

IVliddle

Edge
51 to 100:

Middle ._.

Edge
101 plus:

Middle

Edge

As may be observed, the effect of doubling the fee schedule is to reduce rates
of return by less than 1 percentage point. Average returns are still far in excess
of the 10-15% required to attract investor capital.

8. THE AVAILABILITY OF EVIDENCE FOB THE DETERMINATION OF COPYRIGHT FEES

In his August 1 statement before the Subcommittee, Mr. Foster argued for
the establishment of an initial fee schedule for compulsory copyright license for
cable television systems by Congress (p 26). His major reason was that "sufficient

empirical data simply does not presently exist to permit arbitrators to fairly
establish an initial fee schedule" but would be available in three years when the
arbitrators would convene under the proposed bill. We believe that a great deal
of economic evidence presently exists or can readily be obtained, sufficient to

permit arbitrators to make an informed determination as to just and reason-
able fees.

The amount of financial data presently available from the cable television in-

dustry includes financial statements of hundreds of cable companies, some of
them publicly held. In most cases, these companies maintain financial records by
system, samples of which could be obtained under proper circumstances by an

Fees specified
in S. 1361

(lto5
percent)
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agency of the government. Some of these financial statements are avaihxble for

each of more tlian ten years in the past. In addition, in the spring of 1972, tlae

FCC requested detailed financial information from all cable television systems
in the country (via their form 326). This included not only profit and loss state-

ments hy system, but also much other data which could be of use to the arbi-

trators. While this data is not in the public domain because it was obtained
under conditions where individual system confidentiality is to be maintained, the

FCC might be persuaded that its suitable analysis under proper auspices for the

purpose of determining copyright fees would be in the public interest. In addi-

tion to the above, literally dozens of economic studies have been prepared by
financial analysts and consulting companies, in particular. Rand, Mitre, and the

Stanford Research Institute. These can all provide the arbitrators substantial

guidance.

Music Educators National Conferexce,
Washington, D.C., July 25, 1913.

Mr. Thomas C. Brennan,
Chief Counsel, Subconuuittee on Patents, Trademarks and Copyrights, U.S.

Senate, Washington, D.C.

Dear Mr. Brea^nan : At the request of Leonard Feist, Executive Vice Presi-

dent of the National Music Publishers' Association, we are sending you the fol-

lowing actions taken by the National Executive Board of the Music Educators
National Conference at their recent meeting here in Washington :

"It was moved by Baird, seconded l)y Klotman and carried unanimously that

the MENC National Executive Board establishes as the policy of the Music
Educators National Conference that tlie Copyright Law shall be observed and
that improper and unauthorized use of music and other printed materials pro-
tected under that law shall be prohibited in all Conference activities. Further,

all :ME:NC national and state affiliates are urged to adopt a similar position as

official policy.
"It was moved by Benner, seconded by Baird and carried unanimously that the

MENC National Executive Board directs that official MENC policy on the use

of copyrighted materials be implemented in the following ways :

(1) When a director accepts an invitation to appear on a convention program
he shall sign a declaration stating that he has read the MENC policy and will

not use unauthorized copies of copyrighted materials.

(2) Any participant in a MENC program violating this policy position will

be subject to suspension from the program.
(3) The action of the National Executive Board shall be communicated as a

matter of general information to all participants in ^lENC-sponsored activities."

This demonstrates the concern of our officers for educating the membership to

have respect for the Copyright Law. At the same time we would like to reaffirm

our interest in having new legislation which would make it easier for teachers
to understand what they can do with copyrighted materials as they pursue their

professional charge of educating children.

Cordially yours,
Charles L. Gary,
Executive Secretary.

Statement on S. 1361 on Behalf of the Music Educators National Conference

The Music Educators National Conference has followed the struggle for new
copyright legislation with great interest for the past 10 years. Members of the

organization testified at earlier hearings and were a part of the "summit meet-
ing'' in the office of the Register of Copyrights at which the compromise on "fair

use" which led to section 107 in the present Senate Bill 1361 was reached. MENC
has participated regularly in the deliberations of the Ad Hoc Committee of Ed-
ucational Organizations on Copyright Legislation. At the same time it has main-
tained friendly relations with the music publishing industry and has acted to pro-
tect the interests of that group with the MENC membership. A recent action of
the MENC National Executive Board designed to enforce obedience to the present
copyright law during all MENC sponsored events has been sent to the office of the
subcommittee's chairman.

It is the position of the IMENC that new copyright legislation is badly needed.
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Music teachers need to know what they can and cannot do with the sophisticated
means of copying printed material and sound now at their disposal. They need
to be able to teach in ways that will enable them to do their best job of instruct-

ing their charges but without damaging the interests of authors and composers.
The compromise represented by the fair use provisions of section 107 still seems
to be a workable solution and MENC specifically endorses this section :

Section 107. Limitations on exclusive rights: I'air use . . . the fair use of a
copyrightetl work, including such use by reproduction in copies or phonorecords
or by any other means specified by [Section 106], for purposes such as criticism,
comment, news reporting, teaching, scholarship, or research, is not an infringe-
ment of copyright. In determining ^\hether the use made of a work in any par-
ticular case is a fair use the factors to be considered shall include: (1) the

purpose and character of the use; (2) the nature of the copyrighted work; (3)
the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and (4) the effect of the use upon the potential market for
or value of the copyrighted work.
The Conference takes this position fvilly aware that the decision on the Wil-

liams and Wilkins case may have implications for the future development of the

concept of "fair use". The possibility of this prompts the request for some dis-

claimer in the report that accompanies the bill in order that the understanding
that existed when section 107 was conceivetl not be prejudiced. Witliout that some
additional protection for the teacher, such as the Ad Hoc Committee's suggested
limited educational exemption would be needed. In other words MENC is satis-

fied with the compromise worked out originally and anxious to see it made into

law so that we can begin operating under it. We pledge our resources to helping-
music teachers understand it in the belief that it caji be made to work to tlu'

benefit of students, composers, publishers and American musical culture generally.

Music Library Association.
August 8, 1973.

Mr. Thomas C. Brennan,
Chief Counsel, ^tlect Committee on Patents, Trademarks and Copyright, Com-

mittee on the Judiciary, U.S. Senate, Old Senate Offlce Building, Washing-
ton, D.C.

Dear Mk. Brennan : On behalf of the Music Library Assodiation I should like

to offer a statement on the proposed general revision of the copyright law (S.

1361) and request that this statement be included in the record of the hearings
which were held by Senator IMcClellan on July 31 and August 1, 1073.
We wish to express our concurrence with the principles of the fair use pro-

vision as presented in § 307 and § 108 of S. 1361. We are, however, concerned
about the phr.ase "other than a musical work" (§ 108 (d), line 28), by which li-

brarians are prohibited from extending to users of printed music the privilege
of obtaining a single copy of a work that is granted by that section to users of

other printed materials contained in libraries. Musicologists, musicians, and music
lovers should not, we believe, be denied this means of access to certain library
materials which differ from other materials simply by virtue of their subject.
The copyright legislation passed by the House of Representatives in 1967

(H.R. 2512, 1st session, 90th Congress) does not contain the exclusion noted
above. Circumstances relating to music in libraries and the use of such music are

precisely the same now as they were dviring the period leading to the 1967 bill.

Thus, we cannot help but observe that the phrase in the Senate bill is not in

the best interests of library users.
We therefore urge that the phrase "a musical work" be deleted from S. 13G1,

enabling librariaus to extend to users of music the rights of fair use of library
materials, the same rights provided in § 108(d) to others.

Sincerely yours,
James W. Pruett, President.

Wattenberg & Wattenberg,
Attorneys and Counselors,
New York, N.Y., August 10, 1913.

Mr. Thomas C. Brennan,
Chief Counsel, Select Committee on Patents, Trademarks and Copyright, Com-

mittee on the Judiciary, U.S. Senate, Old Senate Office Building, Washington,
D.C.

Dear Mr. Brennan : This is with reference to a letter dated August 8, 1973
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to you on the stationery of Music Library Association, signed by James W. Pruett,

President, urging deletion of the words, "a musical work" from Section 108 (d) of

S. 1361 appearing on line 28, page 9 thereof.

I wrote you on December 12, 1972 concerning the same subject matter as it

related to S. 644 and I attach a copy of said letter for your ready reference,
it applies with equal force to S. 1361 and Mr. Pruett's letter.

In addition to the arguments made by me heretofore Mr. Pruett's misleading
reference to H.R. 2512. 1st session, 90th Congress demands clarification. Section

108 as set forth in H.R. 2512 which was passed by the House of Representatives
on April 11, 1967 and referred on April 12, 1967 to the Senate as an Act of the

House of Representatives, formed the basis of S. 597 the companion bill to H.R.
2512. Section 108 of H.R. 2512 is as follows :

Limitation on exclusive rights : Reproduction of works in archival collections.

Notwithstanding the provisions of section 106, it is not an infringement of

copyright for a nonprofit institution, having archival custody over collections of

manuscripts, documents, or other unpublished works of value to scholarly

research, to reproduce, without any purpose of direct or indirect commercial

advantage, any such work in its collections in facsimile copies or phonorecords
for purposes of preservation and security, or for deposit for research use in any
other such institution.

This section gave a limited right to libraries to reproduce for purposes of

preservation and security or for deposit for researcli use in any other lil)rary.

This indeed was a far cry from Section 108 of S. 1361, a greatly expandetl pro-
vision both as to scope and application.
Whereas 108 of H.R. 2512 had been aimed at serving libraries and researchers,

the new 108 is "open to the public" and serves all users. In making such a sweep-
ing expansive change the Senate Committee on the Judiciary correctly excluded
from the application of Section 108 certain works which it deemed in its wisdom
not properly includable to wit : "a musical work, a pictorial, graphic or sculp-
tural work, or a motion picture or other audio-visual work". It is clear that

accessibility and freedom to reproduce these excluded works would not be essen-

tial to legitimate users of libraries and furthermore such works would be

susceptible to economic destruction by unbridled copying.
As stated in my previous statement on the subject matter a musical composi-

tion is particularly vulnerable and should properly be excluded from Section 108.

At the hearings on July 31 and August 1, 1973 before this Committee the
amendment to section 108 (d) recommended by the American Library Associa-

tion restated the exclusions aforesaid and in the statement of the Ad Hoc Com-
mittee, Harold E. Wigren said "The Ad Hoc Committee is not asking for the

right to copy an entire book or novel
;
a dictionary, reference book, musical

score . . ."

Included in the 41 organizational members of the Ad Hoc Committee are Music
Educators National Conference and Music Teachers National Association. If

these large music organizations do not ask freedom to copy musical scores, it

serves poorly for the Music Library Association to do so and its request should
be rejected.

This letter is sent in multiple copies for the Subcommittee's use.

Sincerely,
Philip B. TVattenbeeg.

Wattenberg & Wattenberg,
Attorneys and Counselors,

New York, N.Y., December 12, 1972.

Thomas C. Brennan,
Chief Counsel, Suhcommittee on Patents, Trademarks and Copyrights, Committee

on the Judiciary, U.S. Senate, Washinytov, D.C.

Dear Mr. Brennan : Further to my letter of October 4, 1972 there has come
to our attention ARL Newsletter No. 58 which sets forth an "Amendment to

Copyright Revision Bill, S. 644 recommended by the Association of Research

Libraries, American Library Association, and others" respecting Section 108(d)
and states that the amendment "is being submitted to the Senate Subcommittee
on Patents and Copyrights by the two associations."

Music Publishers' Association of the United States, Inc. is opposed to the said

amendment and accordingly submits herewith 15 copies of an opposition state-

ment so that each member of the Subcommittee and their staffs may be supplied
a copy thereof.

Sincerely,
Philip B. Wattenberg.

Enclosures.

20-344—73—40
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Statement of Philip B. AYattenberg, Attorney for Music Publishers'
Association of the United States, Inc.

Music Publishers' Association of tlie United States. Inc.. a trade association

consisting of 47 important publisliers of educational, religious and other types of
music (hereinafter referred to as "MPA") has not opposed Section lOS because
it expressly excludes '"a musical work" from the applicati<ui of such section. This
exclusion, set forth in sub-section (d) of Section 108, clearly states that "The
rights of reproduction and distribution under this section apply to a copy of a

work, other than a musical work. . . .".

However, the subject amendment contains no such exclusion and accordingly
would cause Section 108 as amended to apply to musical works. On that ground
alone, MPA would oppose the subject amendment.
The exclusion of musical ^vorks from Section 108 is correct and is based upon

sound reasoning which should be restated here so that such exclusi(ni can be

preserved and retained regardless of this or any other amendment to Section 108
which may be proposed :

1. A musical composition is not the type of copyright required for research and
study of the serious nature involved in the Williams & Wilkins Case.

2. A musical composition is not tlie type of copyright that can be subdivided and
dissected as is the case with medical journals, books, periodicals and com-
pendiums of scientific writings, information and articles.

3. A musical composition in most instances when published in popular editions
and arrangements for piano, various single instruments and chorus is from 2 to 6

pages in length and accordingly is easily reproduceable and vulnerable to unau-
thorized copying. Therefore, it requires special protection and safe-guarding.
In addition to the aforesaid grounds, the subject amendment is opposed for the

following reasons :

1. Section (d) (1) would relieve the library or archives as well as the u.ser of

all responsibility to investigate the availability through commonly known trade
sources of an article or other contriltution to a copyrighted collection or periodical
issue or "a similarly small part of any other copyrighted work". A musical com-
position would be one such other copyrighted work and it is impractical to corre-
late a small part of a musical composition to an article or other contribution to a

copyrighted collection or periodical issue. Any standard which would require a
determination as to what is a "small part" of a musical composition is unrealistic.

2. Section (d) (2) would permit the library or archives to supply a copy of an
entire musical composition without any requirement on the part of the user to

establish to the satisfaction of the library or archives that an unu.sed copy cannot
be obtained through commonly known trade sources. Minus this, the likelihood

of an investigation by the library (tr archives on its own initiative is reduced if

not entirely eliminated. The section would be inecpiitable and unworkable.
3. Section ( d) (3) is opposed on the grounds that it is meaningless. The library

or archives should be required to reproduce on all authorized copies of copy-
righted material supplied by it the .same copyright notice as appears on the

copyrighted work itself and a caption "Authorized Reproduction".
In any event this requirement should be added to Section 108.

MPA. along with National Music Publishers' As.sociation and Music Liltrary
Association has long recognized the problem created by out-of-print copyrighted
music for users and libraries. As a result, these organizations developed and
approved a form of LIBRARY REQUISITION FOR OUT-OF-PRINT COPY-
RIGHTED ]\H1SIC, copy of which is attached hereto. This form has been in use
for a nuni))er of years and represents a practical approach to the iirolilem. It is

submitted that this approved method of doing business enhances the wisdom of

excluding a musical work from Section 108.

Attachment.

Library Requisition for Out-of-Print Copyrighted Music

This form approved by Music Library Association ("MLA"), Music Publishers'
Association ("MPA") and National Music Publishers' Association ("NMPA").
To Date

(nfime of publisher)
We require, for library use, the work (s) entitled :

1. If in print, please send us copies of the work(s) and bill us.
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2. If iierm.i neatly out of print. i<leiise sign the duplicate of this form, which
shall constitute permission by you to us to make or procure the making
of copies of the woi'k(s), )iut only on the following conditons :

(a ) The copyright notice shall be shown on all copies
(b) All copies shall be used for library use only.

(e) Xo recording use or performance for pr()fit use or use other than liltrary
use shall be made of any copy unless such use shall be expressly licensed

by you or an agent or orgtinization acting on your Iiehalf.

(d) We shall pay for the right to copy pursuant to this permission
but not otherwise.

(e) We (do) (do not) own a copying machine.
3. If any work referred to above is unpublished and available on loan to us,

please advise the terms and conditions of such loan. If not available to us,

please insert an X here and i*eturn the duplicate of this form to us

promptly.
4. If any work referred to above is not in your catalog, please insert an X

here and return the duplicate of this form to us promptly.
Very truly yours,

x4 greed to :

By By
(name of publisher) (name of library)

This form should be prewired in duplicate. Additional copies may be secured
from MLA or ]MPA, 609 Fifth Avenue, X.Y., X.Y. 10017. 4th floor, or XMPA.
460 Park Avenue, N.Y., X.Y. 10022.

Supplementary Joint Statement on S. 1361 of the X'ational Association of
Broadcasting and the Association of Maximum Service Telecasters

This Supplementary Statement is addressed to the modifications which the

National Association of Broadcasters (NAB) and the Association of Maxi-
mum Service Telecasters (MST) believe should be made in the provisions of

S. 1361 bearing upon cable television (CATV). It also considers some aspects of

the oral and written statements made or submitted by representatives of cable

interests before this Subcommittee on August 1, 1973. Finally, as indicated in the

statement of X^AB President Vincent T. Wasilewski at the August 1 hearing, it

deals Avith the question of copyright liability for cable retransmission of sporting
events, as to which broadcasters were not requested to testify on August 1.

In introducing S. 1361 in March of this year, Senator McClellan noted that the

CATV provisions would have to be revised in the light of events that have oc-

curred since the bill was originally drafted in 1969. Those events include, most

notably, two critical developments. The first was the November 1971 Consensus

Agreement (Appendix A), which broke the impasse among broadcasters, cable

interests, and copyright owners over CATV copyright and other matters relating
to cable television. The second was the implementation of all of the Consensus

except the copyright aspects in the form of new cable regulations adopted by the

Federal Communications Commission in Fel)ruary, 1972, which terminated the

freeze on CATV development and established the conditions for expansion of

CATV throughout the country. This second development provided the CATV
interests, but not the broadcasters or the copyright owners, with the principal
benefits promised them by the Consensus.

Although the Consensus Agreement was generally more favorable to CATV
than to broadcasters or copyright owners, all the parties who accepted it com-

promised deeply entrenched positions as to the extent and terms of the copyright

liability of cable systems and as to the regulatory conditions under which such

systems shoidd be permitted to operate. The Consensus provided that the parties

would support legislation implementing its provisions relating to copyright, and
the Federal Communications Commission promptly implemented the regulatory

provisions in the expectation that implementation of the copyright provisions
would follow.

It is clear that the Commission adopted the Consensus specifically because of

the copyright provisions. It promulgated its cable regulations conforming to the

Consensus only after its Chairman had solicited and received the advice of Sena-

tor McClellan, as Chairman of this Subcommittee, that FCC implementation of

the regulatory provisions of the Consensus would "markedly facilitate passage
of copyright legislation," and that the entire Consensus was, in his view, "in

the public interest and ... a reasonable compromise of the positions of the various
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parties." (Appendix B). On the strength of this assurance from Senator Mc-

Clellan, the Commission then concluded that its adoption of the Consensus would

"markedly serve the public interest."

Having agreed to the Consensus, NAB and MST support enactment of the

copyright legislation contemplated by that Agreement, although our support
depends on the implementation of the entire compromise. Adhering to the spirit

of the Consensus as well as to the letter, we have joined with the copyright
owners in drafting revisions of Section 111 and certain other provisions of S.

1361 which would achieve this result. A copy of the Revisetl Text we propose is

attached as Appendix C. Ever since the Consensus was agreed to, NAB and
MST have tried repeatedly to induce the National Cable Television Association

(NCTA), which formally accepted the Consensus on the same day as the NAB,
to join them in this effort, but NCTA has consistently refused.

Our Revised Text does not afford either broadcasters or copyright owners the

full protection to which we believe they are entitled. In particular, the grant of

broad compulsory copyright licenses for CATV restransmission of the signals and
programs of broadcasters gives cable systems an unfair competitive advantage
over broadcasters and an unfair bargaining advantage in dealing with copyright
owners ; in effect, it also provides them with a subsidy out of the pockets of

copyi-ight owners and competing broadcasters in the form of lower fees than

they would pay if they liad to bargain for a license. The exemption from normal
copyright liability conferred upon small cable systems, of course, is a straight

subsidy payable to such systems out of the same pockets. In addition, under the

compulsory license granted by the Consensus, copyright owners and broadcasters
will enjoy substantially less exclusivity protection in markets below the top 50
than they could ordinarily expect vis-a-vis other broadcast stations. We are
nonetheless supporting these and other unfavorable provisions of the Consensus
Agreement because we solemnly undertook to do so, and because in so undertak-

ing we were assured of comparable support from NCTA for the critical copy-

right protections provided elsewhere in the Consensus.
We recognize that Congress is not bound by the copyright terms of the Con-

sensus, any more than the FCC was bound to adopt its regulatoiy provisions.

Nonetheless, prior to the Consensus the Chairman of this Subcommittee re-

peatedly urged the parties to seek a compromise over the intractable copyright
issues which had long delayed enactment of copyright revision legislation. The
Chairman and the FCC have emphasized that the comjiromise actually negotiated
is reasonable and in the public interest. The FCC acted in reliance on the Con-
sensus in issuing its 1972 cable regulations. In these circumstances, failure to

implement the copyright provisions of the Consensus could only encourage abuse
of the legislative and administrative processes by future participants, and im-

plementation of the copyright provisions of the Consensus is the appropriate
means to serve the public interest.

THE CONSENSUS COMPROMISES

The Consensus Agreement was to have ended years of conflict over a variety of
issues relating to CATV copyright lial)ility, including such basic questions as
whether cable retransmission should be given the extraordinary privilege of
a compulsory copyright license and what protections should be provided for
broadcast stations, with which cable competes but on which it must also rely for
the bulk of the progi'ams it supplies.
As the Court of Appeals recently held in Colioiihia Broadcnsfinf/ Siisteiiis, Inc.

V. TelePrompTer Corp., F.2d (2d Cir., Docket No. 72-1800.
March 8, 1973), cable systems are subject to copyright liability under present
copyright laws when they retransmit distant signals which could not he taken
off the air by a local antenna without the aid of microwave relays. Except in

localities where there are peculiar diflSciilties in receiving local signals, the

importation of such distant signals via microwave is the principal service pro-
vided by CATV to its subscribers. Nonetheless, although cable systems have
been spreading rapidly, they have yet to pay copyright owners anything for the

programs they retransmit.
Present law aside, cable systems have in the past argued that they should

be exempt from copyright liability because copyright owners are fully reimbursed
by broadcasters for the use of programs retransmitted by cable. Even if this were
true, it is not clear why profit-making cable systems should be given a free ride
at broadcasters' expense instead of paying their share of copyright costs. But the
truth is that the importation of distant signals to compete with the signals of
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local broadcasters does uot leave intact the revenues of either broadcasters or
copyright owners. The proliferation of distant signals in a local market frag-
ments the local audience, thus reducing the advertising revenues of local broad-
casters and in consequence the amount of the copyright fees they can pay. This
revenue loss is not offset by increased revenues to the broadcasters whose sig-
nals are carried by cable to distant mai'kets, because such fragmental increases
in a broadcaster's audience in the form of distant viewers cannot ordinarily be
sold to advertisers. Local advertisers obviously have no interest in paying to

have their messages transmitted to distant markets, and national advertisers
have consistently found it uneconomic to sell in a market through retransmis-
sion of distant signals. Clear channel radio stations, for example, which can be
heard at night over all or most of the United States, cannot sell their distant
audiences to advertisers to any significant degree, and the scattered pockets of

distant audiences gained through cable are even less appealing.^
Indeed, one of the two principal audience rating services, on which advertising

rates are based, does not even attempt to report the size of distant audiences ac-

quired through cable. Thus, it is clear that under an equitable copyright system
designed to encourage program creativity, cable should pay its way like other
users.

Cable interests have also earnestly contended that even if they must pay some-

thing, they should not have to bargain for copyrights as broadcasters must do.

They have argued that a cable system cannot possibly identify and then negotiate
with the copyright owners of each of the multitude of programs it carries. These
difficulties, it is is fair to say, have been exaggerated out of all proportion to

their actual substance. The necessary information as to copyright owners can be
obtained from the networks and the stations whose signals are carried. And fhe

number of copyright owners of television programs carried by a typical cable

system is in fact relatively small. The stations that are carried, the networks,
several major film producers, and a relatively small number of distributors ac-

count for the great bulk of copyright program material. Nothing prevents cable

systems from negotiating schedules of rates for all avaihible combinations of

programs offered by each of these owners, with the aid of a common NCTA
negotiating office if necessary, and then simply determining from the schedules
the amount of the fees that are due on the basis of the programs actually retrans-
mitted. The music publishers, through ASCAP, have worked out such a solution
for dealing with the difficulties they confronted in negotiating copyright licenses

for countless renditions of their innumerable nuisical compositions. The free

market has a way of generating a solution to such problems in the absence of

legislative intervention.
Another issue with respect to CATV retransmission copyright liability has been

the extent of the exclusivity rights which broadcasters and copyright owners may
enforce against cable systems. A critical term of any copyright license is the
extent to which it protects a licensee from competing displays of the same per-
formance or work. Broadcasters and owners commonly negotiate exclusivity rights
protecting the licensee against the broadcast of a licensed program by another
broadcast station in the same market within a specified time of the licensee's own
broadcast. It has consistently been the position of broadcasters and owners that

they should be entitled to the same freedom to negotiate exclusivity rights against
competing transmis.sions by a cable system importing a distant signal as they
have against competing transmissions by other local broadcast stations. Respon-
sible cable spokesmen, including XCTA, have generally conceded that cable sys-
tems sin mid be subject to some exclusivity, but they have contended that the

permissible degree of exclusivity should be sharply circumscribed.
These and other i.ssues were compromised in the Consensus Agreement. The

principal terms of the compromise were these :

Large cable systems would be subject to copy-right liability, but small systems,
i.e., independently owned systems with fewer than 3500 subscribers, would be

exempt from payment of copyriglit fees.

lit is possible that at some time in the future the importation of distant signals will
learl in a few cases to emergence of powerful independent stations in major markets such
as New York and Los AnjEceles, which will be so widely carried on cable systems that, like
national networks, they will be able to sell a portion of their distant audiences to
advertisers, and copyright owners will be able to share in their added revenues. If so. the
loss of revenues to copyright owners on account of cable competition might be reduced to
some extent, but there would still be a large net loss, and the consequences for most
lirondcasters, for local broadcasting generally, and for the public would be highly
in.iTirious.
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—All cable systems would receive a compulsory copyright license for signals
and programs carried in compliance with the regulatory provisions of the Con-

sensus, which were adopted in the form of the FCC's 1972 cable regulations,

including those relating to such matters as number of signals, mileage zones, and

leapfrogging. Bus cable systems would have to bargain like everyone else for

copyright licenses to programs taken from any additional or nonconforming
signals vrhich the FCC migiht subsequently permit them to carry. And the fees to

be paid under the compulsory license would be determined by arbitration in the

absence of agreement among the parties.—Broadcasters would enjoy exclusively rights for non-network programming
only in the major television markets, and their rights would be limited even
there in markets below the top 50." For network programs, broadcasters would
receive a narrow nonduplication right. The copyright law would provide broad-

casters with machinery to enforce their exclusivity rights in the courts.

THE PROPOSED REVISIONS IN S. 1361

The Revised Text of the cable provisions of S. 1361 attached as Api>endix C
faithfully adheres to the terms of the 1971 Consensus, including those that are

unfavorable to broadcasters and copyright owners. The principal changes from
the present text of S. 1361 are summarized below.

1. Compulsory License.—Section 111(c)(1)(C) of the Revised Text confers

a compulsory copyright license on cable systems wherever the signals carried are

contemplated by and consistent with the FCC Rules of February 12, 1972. im-

plementing the Consensus. These Rules authorize a cable system to carry all local

signals and all signals that are "significantly viewed" locally ; a full complement
of the television networks ;

a quota of distant independent station signals depend-

ing on the size of the television market in which the system is located, provided
that under the so-called "leapfrogging" provisions signals imported from any of

the top 25 markets must come from one of the two closest such markets ;
and all

'•grandfathered signals"—i.e., all signals not otherwise authorized which were

lawfully carried by the system prior to March 31, 1972. The Rules also establish

exclusively rights whereby local television stations may protect themselves

against shrmltaneous carriage of their network programs on imported distant

signals (with special relief for time-zone problems), and in some markets against

repetition of their non-network programs on distant signals imported by cable

within periods of time that vary according to the size of the television market.

Under the Revised Text, the compulsory license would cover all signals author-

ized by the 1972 Rules if carried in compliance with the exclusively provisions.
2. Limitations on Scope of Compulsory License.—Conversely. Section 111(c)

(2) (A) of the Revised Text provides that cable retransmissions are subject
to full normal copyright lial)ility whenever they are inconsistent with or in

excess of tho.se contemplated by the 1972 Rule.s. This provision ensures that the

compulsory license conferred on cable .systems does not delegate to the FCC the

power in effect to revise the copyright law whenever a majority of the Com-
mission concludes that its rules coucerning CATV should be altered. The limita-

tions thus imposed on the scope of the compulsory license are not regulatory
in nature. They do not affect the Commission's freedom to regulate. To the

contraiT- they ensure that the exercise of the Conunission's unfettered regula-

tory power will not have the incidental legislative effect of modifying tlie

copyright treatment prescribed by Congress.
Thus, future FCC regulations might permit cable ,sy.steins to carry station

signals or programs as to which carriage is not permitted under the 1972 Cal»le

Rules. In that event, cable .systems would be free to carry the additional or

different signals or programs, but they would have to obtain a copyright license

like any other user. Whatever justification there may lie for a compul.sory licen.ce

for the bulk of a system's programs in terms of the alleged burden of multiple

negotiations, it is clear that negotiating copyright licenses for a signal or pro-

grams in addition to those now authorized would not impose a burden requiring
the special privilege of a compulsory license. NCTA recognized as much wlien

it accepted the Consensus limitations on the scope of the compulsory license.

Authorization for carriage of additional signals or programs could result from

changes in a variety of different Commission Rules, including (a) those whicli

-NAB and MST offered to reduce the scope of the exclusivity rights in the largest mar-
kets in exchange for some protection, or less restricted protection, in smaller m.arkets,
but the cable interests refused.
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specify AYliat signals may lie earried by stations in various categories of television

markets, and those which locate and categorize specilic television markets (Snii-

part I) ox the 1972 Rules) ; (h) those detining the programs as to which broad-

various detinitions of terms employed in the above-mentioned Rules (Section
cast television stations may claim exclusivity rights (Subpart E) ; and (c)

various definitions of terms employed in the above-mentioned Rules ( Section

76.5 (a), (f). (g). (h). (D.and (o) tlirough ( u I ). For example, the Commission
might directly authorize the carriage of an additional distant signal liy stations

in a particular market category. Or it might authorize an additional signal by

changing the category of a particular market or the definition of a market cate-

gory, by expanding the 35 mile zone which determines what signals are subject
to carriage as local signals, or by changing the definition of the signals that must
be carried as "significantly viewed." Or tlie Commission might change its 'ieap-

frogging" rules so as to permit carriage of signals from markets not now author-

ized. Similarly, by changes in the CATV exclusivity rules or the definitions on
which they depend, cable systems might be authorized to carry individual pro-

grams as to which a valid exclusivity claim might otherwise have been asserted.

For all such signals or programs not authorized under the present rules, Section

111(c)(2)(A) simply provides that the comimUonj copyright license will not

apply.
.3. Arbitration of Fee Disputes.—As contemplated by the Consensus, Section

111(d) (2) (B) of the Revised Text establishes a mechanism for the arbitration

of disputes over the amount of fees to be paid pursuant to a compulsory license if

the parties cannot agree. ^Ve believe that this provision would result in fee levels

lower than those that would prevail under free market conditions, where the

copyright owner has the option of simply refusing to sell at an un.satisfactory

price. Nonetheless, it would mitigate the bargaining disadvantage imposed by the

compulsory owners by enabling him to seek fees which a neutral expert body
would regard as just and reasonable.
The arbitration provision replaces the schedule of fees between 1% and 5''/r

of gross receipts that would be imposed by statute for the first three years under
S. 1361 as written. As the NCTA representatives who testified before this Sub-
committee on August 1 expi-essly recognized, this fee schedule is necess:irily

arbitrary, since no Congressional hearings or studies have been conducted on the

appropriate fee levels for cable systems and since the questions involved are both
novel and complex.
NCTA asserts that it prefers an arbitrary statutory solution because too much

time will be required for an arbitral tribunal to acquire and analyze the data

necessary to a reasoned conclusion. The Revised Text meets this objet'tion by

simply relieving cable systems of fee obligations for as much as anoiher year after

enactment of the legislation, if it takes that long for the tribunal to render its

decision, and by providing that, if the tribunal takes longer than a year, its deci-

sion will be a]>plied retroactively beginning 12 months after the date of enactment.
NCTA's lame contention that such a delay in determining the amount of the

copyright lialiility would prevent cable systems from obtaining needed bank

financing flies in the face of both common sense and cable experience. The exi)eri-

ence is that a number of cable systems have received substantial banli commit-
ments in the short time since the TcleProriipTcr decision specifically established

their lialtility under present copyright law : indeed. TelePrompTer itself has
obtained a credit of $150 million from a group of banks headed by First National

Bank of Boston. (Cable Xeirs. May 28, 1973.) The common sense is that, if banks
would withhold funds because of uncertainties as to the amount of copyright
liability, the problem will not be solved by fixing a schedule for only the first

three years of copyright liability, since cable systems need and seek loans for

much longer terms than three years and since cable representatives insist that

the amount of the fees initially fixed by statute would not be taken as relevant in

determining what fees are just and reasonable thereafter.

It is not surprising that cable interests prefer the extremely low fee levels pro-

pcsed in S. 1361 to just and reasonable fees determined in the most objective pos-
sible way, but they agreed to forego this exceptionally favorable treatment in

favor of arbitration. The appropriateness of arbitration in the event of the par-
ties' failure to agree is hardly diminished, as the NCTA witnesses before this

Subcommittee curiously implied, by the fact that the parties have indeed failed

to agree on fee amounts.
4. Exemption for Small CATV System.'^.—iiection 111(d)(2)(C) provides an

exemption from fee liability under the comi)ulsory license for cable systems serv-
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ing less than 3500 subscribers which were in lawful operation prior to March 31,

1972, provided that they are not under common ownership or control with other
cable systems serving in the aggregate more than 3500 subscribers. This provi-
sion honors the commitment of broadcasters and copyright owners to support
such an exemption. It affords full protection for the dwindling number of so-

called "mom and pop" cable systems which are not controlled by large multiple
system operators, whose needs are regularly invoked by NCTA representatives to

substantiate hardship pleas for the cable industry as a wiiole.^

In this connection it should be noted that the prepared testimony of Mr. George
Barco on behalf of cable interests submitted to this Subcommittee as of August 1,

which appears to spurn the benefit of this exemption, in fact claims the exemption
iu a different form. Barco proposes that, in lieu of the exemption for systems with
fewer than 3500 subcribers, there should be an exemption for all systems for the
first $200,000 of annual gross receipts. Note that a system with 3500 subscribers

charging a fee of $5 per month would have annual gross receipts of just over

$200,000. There are two significant differences betvreen the Barco proposal and
the Consensus exemption. The first is that the Barco proposal would provide a

wholly imjustified windfall exemption to every cable system in the country with
more than 3500 subscribers. The second is that an exemption defined in Mr.
Barco's way enables him to avoid relying expressly on the Consensus as the basis

for claiming the exemption.
5. Exclusivity vis-a-vis Siffnals and Programs Not Authorized Under Present

Rules.—As indicated above, the Commission's Rules limit the exclusivity rights
A\ hich broadcasters can negotiate with copyright owners and then asssert against
cable retransmissions covei-ed by the compulsory license. Section 111(e) of the
Revised Text provides that, if the FCC sliou'd authorize carriage of signals or

programs not subject to compulsory copyright license, it will not restrict the
broadcasters' exclusivity rights vis-a-vis such cable retransmissions to any
greater extent than it restricts their exclusivity rights vis-a-vis other television

iiroadcast stations. This provision implements an express term of the Consensus
and preserves the basic principle of the Consensus that privileged treatment for

cal)le systems in matters that are essentially of a copyright nature should not
extend to signals or programs not authorized under the 1972 Rules. Section 111

(e) makes clear that this assurance as to treatment under the copyright law in

no way limits or preempts the FCC's statutory authority to regulate the opera-
tions of broadcast stations or cable sy.stems pursuant to any other Act of

Congress.
6. Right of Enforcement.—The Revised Text also adds a new subsection to

Section 501 of S. 1361 to provide that television broadcasters will have the same
rights of judicial enforcement as copyiight owners with respect to actionable

infringements of copyright resulting from a cable retransmission within the
broadcaster's local service area. This provision also implements an express term
of the Consensus. Its effect is simply to ensure that broadcasters, like copyright
fiwners. will have effective judicial remedies to enforce such copyright pro-
tections vis-a-vis cable systems as remain to them under the Consensus. This
provision is of particular importance in the enforcement of exclusivity terms of

copyriglit licenses, as to which it is the broadcaster rather than the copyright
owner which has the primary interest in enforcement or the practical ability to

enforce.
THE CONSENSUS SHOULD BE IMPLEMENTED

In their testimony before this Sultcommittee on August 1. NCTA officials ap-
peared to be trying to back away from their commitment to support copyright
legislation im]ilementing the Consensus Agreement. They pressed for enactment
of the statutory fee schedule contained in S. 1361 rather than the arbitration

provisions they had agreed to support in its place. They did not affirmatively sup-
port a modification of Section 111 to establish the limitations on the scope of the

compulsory license which were the heart of the Consensus Agreement. And they
proposed revisions of their own in S. 1361 which are inconsistent with the Con-
sensus. (NCTA's proposed revisions are discussed in Appendix D.)
Cable interests have already obtained the benefit of the regulatory provisions

of the Consensus in the form of the FCC Rules ending the freeze on CATV and

•" The Consensu!? further protects the "mom and pop" systems through the "grand-
father" provision which exempts all cable systems lawfully operating nn ]\Iar. 3t, 1072, from
the obligation to respect exclusivity rights. Most of the "mom and pop" systems estab-
lished or likely to be established were in operation before 1972.
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autliorizing cable systems to import new distant signals. At last count a total of

1,104 cable systems have been granted certilicates of compliance with the 1972

Rules, including 400 new systems. (Cable News, .July 30, 1973.) The FCC accorded
cable interests these early benefits, with the support of broadcasters and copy-
right owners, in reliance on NCTA's pi'omise that it would supp.ort implementa-
tion of the rest of the Consensus. The time has come for NCTA to make good on
that pledge.
We find it difficult to believe that a responsible organization would renege on

such a pledge under these circumstances. Indeed, in their testimony before this

Subcommittee its officers offered scarcely a figleaf of justification for their

apparent retreat from the Consensus. When NCTA President Foster was asked
about the Consensus by the Chairman, he said NCTA's position was that the
Consensus had been useful to get the parties off dead center, but now that its

piirpose had been served, the parties had "moved beyond the Consensus." This
response sounded very much as if he were simply saying that NCTA had already
gotten what it wanted from the Consensus, and so had no reason to honor it.

NCTA's ditficulties in finding a tenable rationalization for a retreat from the
Consensus is also apparent in the testimony of NCTA National Chairman Hos-
tetter. He acknowledged that the question concerning the Consensus had not
been adequately dealt with in President Foster's testimony. But his explanation
was that NCTA had never liked the Consensus and had accepted it only under
extreme pressure. In fact, as with most compromises, none of the parties was
pleased with the Consensus : but once they reluctantly agreed to it, the other

parties kept their word. Cable interests have not hesitated to invoke the Con-
sensus when it has served their purposes. They invoked it aggressively in con-
nection with the FCC proceedings leading to the adoption of the 1972 Rules.
Indeed they invoked it only a few weeks ago, in a Statement of Position on
S. 1361 circulated to their members, in support of their claim to an exemption
for cable systems with fewer than 3500 subscribers.
The .iustifications for attempting to back away from the Consensus suggested

half-heartedly in President Foster's prepared testimony on August 1 only under-
line the flimsiness of the available pretexts. Mi*. Foster says that "major broad-
cast interests" such as CBS and a television station in Las Vegas did not abide
by the Consensus, without mentioning that those "interests" were not parties to
the Consensus (or that their opposition was in fact unavailing). He says that
"to the best of our knowledge" the FCC's position is still the pre-Consensus posi-
tion stated in a letter from Chairman Burch to Senator Pastore of March 11,

1970, without mentioning either the letter of Chairman Burch to Senator McClel-
lan of January 26. 1972, endorsing the Consensus, or the Commission's own
explicit endorsement of the Consensus in adopting the 1972 cable regulations. And
he says, contrary to the fact, that the FCC "did not adopt rules which comported
in all respects" with the Consensus. His sole illustration of this unsupportable
proposition is a provision in the network exclusivity rules for special relief to
broadcasters in the smaller markets of the Rocky Mountain time zone, where
the Commission concluded that the simultaneous exclusivity rule is uniquely
ineffective to protect a station's network programming, because prime time view-
ing hours do not coincide with any network feed of prime time programs and
many stations therefore broadcast these programs on a delayed basis or out of
sequence. Far from being inconsistent with the Consensus, this provision imple-
ments an express term of the Consensus calling for "special relief for time-zone
problems" from the rule of simultaneous-only exclusivity for network program-
ming.

COPYRIGHT LIABILITY FOB IMPORTED SPORTS PROGRAMS

In testimony before this Subcommittee. NCTA argued strenuously for deletion
of Section llKc) (4) (B) of S. 1361, a provision which is not treated one way
or the other by the Consensus. That provision subjects to normal copyright liabil-

ity a cal)le retransmission of a professional athletic contest carried on a distant
signal into the local service area of television broadcast stations none of which
has received permission to broadcast the contest. NAB and MST support reten-
tion of this provision as written, and have accordingly included it in the Revised
Text as Section 111 (c) (2) (B).

Contrary to the repeated assertions of NCTA witnesses, the sports provision
does not impose a "black-out" of sports contests. It simply requires cable systems
to negotiate for copyright licenses to retransmit a professional athletic event if

the local television broadcast stations with which they compete have not been
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aiTthorizecl to broadcast the event. There can he no argument that cable systems
need a compulsory license for such individual sporting events because of any
burden of identifying or negotiating with the copyright owners. Any different
treatment of cable systems from the treatment accorded In-oadcast stations in this

re.spect would be grossly discriminatory against television broadcast stations.

Moreover, it would effectively destroy the ability of athletic teams to assure the
continued availability to the viewing public of games of special local or regional
interest over free television broadcast stations. This result is not in the public
interest.

Professional sports are now televised in great variety throughout the United
States. This variety is made possible by the broadcast of different games in differ-

ent areas of the country. In sports such as football, ba.seball, basketl)all. and
hockey, each area of the country receives one or two games at a particular broad-
cast time, but the total number of games broadcast throughout the country at
that time may be quite large. If CATV retransmits all these games into a particu-
lar local market at once, the resulting fragmentation of the local audience would
destroy the market for broadcast of the local team's games unless the team or a

j)articular contest happened to have great attraction for a national audience.
The foreseeable residt of granting cable systems a compulsory license to import
broadcast signals of distant games which are not sold to local broadcasters, would
be to reduce the number of games broadcast in the various regions of the country
in favor of a few selected national games. The revenues of local teams would
suffer as a result, and local audiences would lie deprived of the opportunity to see

games of teams with particular local or regional appeal. Even if Congress should
conclude that this is a desirable result, it would l)e inappropi'iate to implement
such a policy by granting special copyright privileges to cable systems and per-
mitting them to subvert limits on the transmission of distant games still imposed
on broadcasters.

Indeed, there is much to be said for the proposition that cable systems should be

prohibited from carrying any football, baseball, basketball, or hockey game that
has not been offered to a free television broadcasting station in the same market.
However, this is a question of regulatory policy, not a copyright question, and
accordingly we do not contend that it should be reflected in S. 1361. But since
thei'e is no conceivable justification for granting cable systems a compnlaory li-

cense to cari-y such games, the copyright bill should include a provision denying
cable systems such preferential copyright treatment.

[appendix a]

Consensus Agreement

full text of the consensus agreement accepted by representatives of

broadcasters, copyright owners, and cable systems in november 1971

Lncfil sifjvdls.
—Local signals defined as proposed by the FCC. except that the

significant viewing standard to be applied to "out-of-market" independent sta-

tions in overlapping market situations would be a viewing hour share of at least

2% and a net weekly circulation of at least 5%.
Distant sifftufls.

—No change from what the FCC has proposed.
Exclrisii-'itii for nonnetirork profjramimi {against distant signals only).—A

series shall be treated as a unit for all exclusivity purposes.
The bui'den will be upon the copyright owner or upon the broadcaster to notify

cable systems of the right to protection in these circumstances.

A. Markets 1-50.

A 12-month pre-sale period running from tlie date when a program in syndica-
tion is first sold any i)lace in the U.S.. plus run-of-contract exclusivity where
exclusivity is written into the contract between the station and the program sup-
plier (existing contracts will be presumed to be exclusive) .

B. Markets 51-100.

For syndicated programing which has had no previous non-network broadcast
showing in the market, the following contractual exclusivity will be allowed :

(1) For off-network series, commencing with first showing until first run
completed, but no longer than one year.

(2) For first-run syndicated series, commencing with first showing and for
two years thereafter.

(3) For feature films and first-run, non-series syndicated programs, commenc-
ing with availability date and for two years thereafter.
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(4) For other programing, commencing \vith purchase and until day after lirst

run. hut nn longer than one year.
Provided, however, that no exclusivity protection would l»e afforded against a

program imported by a cable system during prime time unless the local station is

running or will run that program during prime time.

Existing contracts will be presumed to be exclusive. Xo preclearance in these
markets.

C. SinaUer Markets.

Xo change in the FCC proposals.
ExcJu^h'ity for netirnrk prof/raminff.—The same-day exclusivity now j)rovided

for network programing would be reduced to simultaneous exclu.sivity (with
special relief for time-zone problems) to be provided in all markets.

Ijcapfrogfiinfj.— (A) For each of the first two signals imported, no restriction

on point of origin, except that if it is taken from the top-2.5 markets it must l>e

from one of the two closest such markets. Whenever a CATV system must black
out programing from a distant top-25 market station whose signals it normally
carries, it may substitute any distant signals without restriction.

(B) For the third signal, the UHF priority, as set forth in the FCC's letter

of August 5. 1971. p. 16.

Vopijright legislation.— (A) All parties would agree to support separate CATV
copyright legislation a^ described l-.elow. and to seek its early passage.

(B) Liability to copyright, including the obligati(m to respect valid exclusivit.v

agreements, will be established for all CATV carriage of all radio and television

broadcast signals except carriage by independently owned systems now in exist-

ence with fewer than 3.500 subscribers. As against distant signals importal»le
luider the FCC's initial package, no greater exclusivity may be contracted for

than the Commission may allow.

(C) Compulsory licenses would be granted for all local signals as defined by the
FCC. and additionally for those distant signals defined and authorized under the
FCC's initial i)ackage and those signals grandfathered when the initial package
goes into effect. The FCC would retain the power to authorize additional distant

signals for CATV carriage : there would, however, be no compulsory license

granted with respect to such signals, nor would the FCC be able to limit the scope
ol exclusivity agreements as applied to such signals beyond the limits applicable
to over-the-air shov\"ings.

(D) Unless a schedule of fees covering the compulsory licenses or some other

pa.vment mechanism can be agreed upon between the copyright owners and the
CATV owners in time for inclusion in the new copyright statute, the legislation
would simply provide for compulsory arbitration failing private agreement on

copyright fees.

(E) Broadcasters, as well as copyright ownei's, would have the right to en-

force exclusivity rules through court actions for injunction and monetary relief.

Radio carriage.—When a CATV system carries a signal from an AM or FM
radio station licensed to a community beyond a 35-mile radius of the system, it

must, on request, carry the signals of all local AM or F:\I stations, respectively.
Grmidfatltering.—The new requirements as to signals which may be carried are

applical)le only to new systems. Existing CATV systems are "grandfathered."
They can thus freely expand currently offered service throughout their presently
franchised areas with one exception: In the top 100 markets, if the system ex-

pands beyond discrete areas specified in FCC order (e.g., the San Diego situ-

ation), operations in the new portions must comply with the new requirements.
Grandfathering exempts from future obligations to respect copyright exclusiv-

ity agreements, but does not exempt from futui'e liability for copyright payments.

[appendix b]

Exchange op Correspoxdexce Between FOC Chairman Burch and
Chairman McClellan

Federal Commitnications Co^r^[ISSION,
Washington, B.C.. January 20, 1972.

Hon. .ToHN L. jMcClellan,
Chairman, Suhcommittee on Patents. Trademarks and Copyrights, U.S. Senate,

Washington, B.C.

Dear Mr. Chairman: This letter is directed to an important policy aspect of
our present deliberations on a new regulatory program to facilitate the evolution
of cable television. That is the matter of copyright legislation, to bring cable into
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the competitive television programming market in a fair and orderly way—a

matter with which you as Chairman of the Subcommittee on Patents, Trade-

marks and Copyrights have been so deeply concerned in this and the last Congress.
You will recall that we informed the Congress, in a letter of March 11, 1970

to Chairman Magnuson, of our view that a revised copyright law should estal)lish

the pertinent broad framework and leave detailed regulation of cable television

.signal carriage to this administrative forum. In line with that guiding principle

and a statement in our August 5, 1971 Letter of Intent that we would consider

altering existing rules to afford effective non-network program protection, we
are now shaping a detailed program dealing with such matters as distant signal

carriage, the definition of local signals, leapfrogging, and exclusivity (both net-

work and non-network. That program is now approaching final action.

As of course you know, representatives of the three principal industries in-

volved—cable, broadcasters, and copyright owners—have reached a consensus

agreement that deals with most of the matters mentioned above. On the basis of

experience and a massive record accumulated over the past several years, we
regard the provisions of the agreement to be reasonable, although we doubtless

would not, in its absence, opt in its precise terms for the changes it contemplates
in our August 5 proposals. But the nature of consensus is that it must hold to-

gether in its entirety or not at all—and, in my own view, this agreement on bal-

ance strongly serves the public interest because of the promise it holds for

resolving the basic issue at controversy.
This brings me directly to a key policy consideration where your counsel would

be most valuable. That is the effect of the consensus agreement, if incorporated
in our rules, on the passage of cable copyright legislation.
The Commission has long believed that the key to cable's future is the resolu-

tion of its status vis-a-vis the television programming distribution market. It

has held to this view from the time of the First Report (1965) to the present.

We remain convinced that cable will not be able to bring its full benefits to the

American people unless and until this fundamental issue is fairly laid to rest.

An industry with cable's potential simply cannot be built on so critical an area

of uncertainty.
It has also been the Commission's view, particularly in light of legislative

history, that the enactment of cable copyright legislation requires the consensus

of the" interested parties. I note that you have often stressed this very point and
called for good faith bargaining to achieve such consensus.

Thus, a primary factor in our .iudgment as to the course of action that would
best serve the public interest is the probability that Commission implementation
of the consensus agreement will, in fact, facilitate the passage of cable copyright
legislation. The parties themselves pledge to work for this result.

Your advice on this issue, Mr. Chairman, would be invaluable to us as we near

the end of our deliberations.
With warm personal regards.

Sincerely,
Dean Burch, Choirnum.

U.S. Senate,
Committee on the Judiciary,

Subcommittee on Patents, Trade-Marks.
AND Copyrights.

Washington, B.C., January 21, 1972.

Hon. Dean Burch,
Ch airman. Federal Communications Commission,
Washington, D.G.
Dear Mr. Chairman ; I have your letter of January 26, 1972, requesting my

advice on the effect of the consensus agreement reached by the principal parties
involved in the cable television controversy on the passage of legislation for gen-
eral revision of the copyright law.

I concur in the judgment set forth in your letter that implementation of the

agreement will markedly facilitate passage of such legislation. As I have stated in

several reports to the Senate in recent years, the CATV question is the only sig-

nificant obstacle to final action by the Congress on a copyright bill. I urged the

parties to negotiate in good faith to determine if they could reach agreement on

both the communications and copyright aspects of the CATV question. I commend
the parties for the efforts they have made, and believe that the agreement that
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has been reached is in the public intei-est and reflects a reasonable compromise of

the positions of the various parties.
The Chief Counsel of the Subcommittee on Patents, Trademarks and Copyrights

in a letter of December 15, 1971 has notified all the parties that it is the intention

of the Subcommittee to immediately resume active consideration of the copyright

legislation upon the implementation of the Commission's new cable rules.

I hope that the foregoing is helpful to the Commission in its disposition of this

important matter.
With kindest regards, I am

Sincerely,
John L. McClellan, Chairman.

[APPENDIX c]

Copyright Revision Bill

revised text on carle television proposed by committee of copyright

owners, national association of broadcasters, and association of maxi-
mum service telecasters

Sec. 111. Limitations on exclusive rights : Secondary transmissions

(a) Certain Secondary Transmissions Exempted.—The secondary transmis-

sion of a primary transmission embodying a performance or display of a work is

not an infringement of copyright if :

(1) the secondary transmission is not made by a cable system, and consists

entirely of the relaying, by the management of a hotel, apartment house, or simi-

lar establishment, of signals transmitted by a broadcast station licensed by the

Federal Communications Commission, within the local service area of such sta-

tion, to the private lodgings of guests or residents of such establishment, and no
direct charge is made to see or hear the secondary transmission ; or

(2) the secondary transmission is made solely for the purpose and under the

conditions specified by clause (2) of section 110 ;
or

(3) the secondary transmission is made by a common, contract, or special car-

rier who has no direct or indirect control over the content or selection of the pri-

mary transmission or over the particular recipients of the secondary transmis-

sion, and whose activities with respect to the secondary transmission consist solely

of providing wires, cables, or other communications channels for the use of others :

Provided, That the provisions of this clause extend only to the activities of said

carrier with respect to secondary transmissions and do not exempt from liability

the activities of others with respect to their own primary or secondary transmis-
sion ; or

(4) the secondary transmission is not made by a cable system and is made by
a governmental body, or other non-profit organization, without any purpose of

direct or indirect commercial advantage, and without charge to the recipients of

the secondary transmission other than assessments necessary to defray the

actual and reasonable costs of maintaining and operating the secondary trans-

mission service.

(b) Secondary Transmission of Primary Transmission to Controlled
Group.—Notwithstanding the provisions of subsections (a) and (c), the second-

ary transmission to the public of a primary transmission embodying a perform-
ance or display of a work is actionable as an act of infringement under section

501, and is fully subject to the remedies provided by sections 502 through 506,

if the primary transmission is not made for reception by the public at large but
is controlled and limited to reception by particular members of the public.

(c) Secondary Transmissions by Cable Systems.—^(1) Subject to the pro-
visions of clause (2) of this subsection (c), secondary transmissions to the public

by a cable system of a primary transmission made by a broadcast station licensed

by the Federal Communications Commission and embodying a performance or

display of a work shall be sul)ject to compulsory licensing upon compliance with
the requirements of subsection (d) in the following cases :

(A) Where the signals comprising the primary transmission are exclu-

sively aural and the secondary transmission is permissible under the rules

and regulations of the Federal Communications Commission ;
or

(B) Where the community of the cable system is in whole or in part
within the local service area of the primary transmitter ; or
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(C) Where the signals comprising the secondary transmission are con-

templated by and consistent \Yith section 76.5 (a), (f), (g), (h), (i), and

(o) through (u) and Subparts D and F of the rules and regulations of the

Federal Communications Commission as published in Volume 37, Federal

Register, page 3252 et scq., on February 12, 1972.

(2) Notwithstanding the provisions of clause (1) of this subsection (c). the

secondary transmission to the public by a cable system of a primary transmis-

sion made by a broadcast station licensed by the Federal Communications Com-
mission and embodying a performance or display of a work is actionable as an
act of infringement under section 501, and is fully subject to the remedies pro-

vided by sections 502 through 506, in the following cases :

(A) Where the signals comprising the secondary transmission, whether
or not authorized by the Federal Communications Commission, are incon-

sistent wifh, or in excess of those contemplated by, the rules and regulations
of the Federal Communications Commission referred to in subclause (C) of

clause (1) of this subsection (c) : or

(B) Where the community of tbe cable system is in whole or in part
within the local service area of one or more television broadcasting stations

licensed by the Federal Communications Commission, and—
(i) the content of the particular transmission program consists primarily

of an organized professional team sporting event occurring simultau'eously
with the initial fixation and primary transmission of the program : and

(ii) the secondary transmission is made for reception wholly or partly
outside tlie local service area of the primary transmitter ; and

(ill) the secondary transmission is made for reception wholly or partly
within the local service area of one or more television broadcasting sta-

tions licensed by the Federal Communications Commission, none of which
has received authorization to transmit said program vrithin such area,

(d) CO?»IPULSORY LICENSE FOR SECONDARY TRANSMISSIONS BY
CABLE SYSTEMS.—

(1) For any secondary transmission to be sub.iect to compulsory licensing
under subsection (c), the cable system shall at least one month before the

date of the secondary transmission or within 30 days after the enactment of this

Act, whichever date is later, record in the Copyright Office, a notice including a
statement of the identity and address of the person who owns or operates the

secondary transmission service or has power to exercise primary control ov-?r

it together with the name and location of the primary transmrl ter. or primary
transmitters, and thereafter from time to time, such further information as the

Register of Copyrights shall prescribe by regulation to carry out the purposes of
this clause (1).

(2) A cable system whose secondary transmissions have been subject to com-
pulsory licensing under subs-ection (c) shall during the months of January,
April, and July and October, deposit with the Register of Copyrights, in ac-

cordance with requirements that the Register shall prescribe by regulation and
furnish such further information as the Register of Copyrights may require to

carry out the puriioses of this clause (2)—
(9) A statement of account, covering the three months next preceding,

specifying the number of channels on which the cable system made second-

ary transmissions to its subscribers, the names and locations of all primary
transmitters whose transmissions were further transmitted by the cable

system and the gross amounts irrespective of source received by the cable

system.
(B) A total royalty fee for the period based upon a schedule or schedules

to be determined as follows :

(i) Within sixty days after the enactment of this Act, the Register of

Copyrights shall constitute a panel of the Copyright Royalty Tribunal in

accordance with Section 803 for the purpose of fixing a schedule or schedules
of just and reasonable compulsory license fees.

(ii) The schedule or schedules of compulsory license fees shall be deter-

mined by the Tribunal in a like manner as if the Tribunal were convened
to make a determination concerning an adjustment of copyright royalty
rates, provided, however, that Sections 806 and 807 shall not apply and
that the determination of the Tribunal shall be effective at the end of the
twelfth month after the enactment of this Act or on the date the Tribunal
renders its decision, whichever occurs sooner.

(iii) The Tribunal, immediately iipon making a determination, shall

transmit its decision, together with the reasons therefor, to the Register of
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Copyi-iglifs who shall give notice of such decision by publication in the Fed-

eral" Register within fifteen days from receipt thereof. Thereafter, the de-

termination of the Tribunal may be subject to judicial review in a like

manner as provided in Section 80!) but no other official or court of the United

States shall have power or jurisdiction to otherwise review the Tribunal's

determination.

(iv) Notwithstanding any of the provisions of the antitrust laws (as

designated in § 1 of the Act of October 15, 1914. c. 323, 38 Stat. 730. Tit. 15

U.S.C. § 12; and any amendment of any such laws) owners of copyrights in

different works and owners of cable systems may among themselves or joint-

ly with each other agree on. or submit to the Copyright Tribunal for its

consideration, one or more proposed schedules of compulsory license royalty

fees, and proposed categories of secondary transmissions and calile systems

for inclusion in any of the schedules to be established or adjusted by tiie

Tribunal pursuant to this subsection and Section 802.

(C) The preceding subclause (B) of clause (2) of this subsection (d). shall

not apply to cable systems that before March 31. 1972, were operating in

accordance with the rules and regulations of the Federal Communications

Commission, served less than 3.500 subscribers, and were not, directly or

indirectly, by stock ownership or otherwise, under common ownership or

control with any other cable systems serving in the aggregate more than

3,500 subscribers, proficled that this exemption sliall continue to apply as

long as the cable system continues to serve not more than 3.500 subscribers

and is not directly or indirectly, by stock ownership or otherwise, under

common ownership or control with any other cable systems serving in the

aggregate more than 3,500 subscribers, and provided further, that such

cable system files annually at the Copyright Office in accordance with re-

quirements that the Register of Copyrights shall prescribe by regulation, a

statement setting forth the names and addresses of other cable systems
directly or indirectly in control of. controlled by, or under common con-

trol with the cable system filing the statement, the number of subscribers

served by each of such other cable systems : and the names and addresses

of any person or persons who directly or indirectly own or control the cable

system filing the statement and directly or indirectly own or control any
other cable system or systems, and the names and addresses of the cable

systems so owned or controlled. For the purposes of this subclause (C)
or clause (2) of subsection (d), "subscriber" shall mean a household or

bu.siness establishment, or. if a hotel, apartment house or similar establish-

ment, it shall mean a lodging or dwelling unit within svich establishment

containing a television receiving set.

(3) The royalty fees deposited under clause (2) shall be subject to the fol-

lowing procedures :

(A) During the month of July in each year, every person claiming to be
entitled to compulsory license fees for secondary transmissions made during
the preceding twelve-month period shall file a claim with the Register of

Copyrights, in accordance with requirements that the Register shall pre-
scribe by regulation. Notwithstanding any provisions of the antitrust laws
Cas designated in §1 of the act of October. 15, 1914, 38 Stat. 730. Tit. 15
U.S.C. §12, and any amendments of any such laws), for purposes of this
clau.se any claimants may agree among themselves as to the proportionate
division of compulsory licensing fees among tliem. may lump their claims
together and file them jointly or as a single claim, or may designate a com-
mon agent to receive payment on their behalf.

CB) After the first day of August of each year, the Register of Copy-
riglits shall determine whether there exists a controversy concerning the
.statement of account or the distribution of royalty fees' deposited under
t^lause (2). If he determines that no such controversy exists, he shall, after
deducting his reasonable administrative costs under this section, distribute
such fees to the copyright owners entitled, or to their designated agents.
If he finds the existence of a controversy he shall certify to that fact and

•

proceed to constitute a panel of the Copyright Royalty Tribunal in
accordance with section 803. In such cases the reasonable administrative
costs of the Register under this section shall be deducted prior to distribu-
tion of the royalty fee by the tritiunal.

(C) During the pendency of any proceeding under this subsection, the
Register of Copyrights or the Copyright Royalty Tribunal i-hall withhold
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from distribiition an amount sufficient to satisfy all claims with respect to

whicb a controversy exists, but shall have discretion to proceed to distribute

any amounts that are not in controversy.

(e) Relation to Other Laws and Regulations.—Nothing in this section shall

be construed as limiting or preempting the authority of the Federal Communi-
cations Commission to regulate the operations of broadcast stations or cable

systems pursuant to any other Act of Congress ;
Provided that, the Federal

Communications Commission shall not limit the area, duration or other scope
of the exclusivity a television broadcast station may acquire respecting secondary
transmissions by cable systems that are not subject to the compulsory license

provided for in subsection (c) of this Section 111 beyond any limits that may
be applicable to the area, duration or other scope of the exclusivity a television

broadcast station may acquire respecting other television broadcast stations.

(f ) Definitions.—As used in this section, the following tenns and their variant
forms mean the following :

(1) A "primary transmission" is a transmission made to the public by the

transmitting facility whose signals are being received and further transmitted

by the secondary transmission service, regardless of where or when the per-
formance or display was first transmitted.

(2) A "secondary transmission" is the further transmitting of a primary trans-

mission simultaneously with the primary transmission without change in program
or other message content.

(3) A "cable system" is a facility that in whole or in part receives signals
transmitted by one or more television broadcast stations licensed by the Fed-
eral Communications Conmiission and makes secondary transmissions of such

signals by wires, cables, or other communications channels to subscribing mem-
bers of the public who pay for such service. For purposes of determining the

royalty fee under Subsection (d) (2) (B), two or more cable systems in contigous
communities under common ownership or control or operating from one headend
shall be considered as one system.

(4) The "local service area of a primary transmitter" as used in this section

comprises the area in which a television broadcast station is entitled to insist

upon its signal being retransmitted by a cable system pursuant to the rules and
regulatons of the Federal Communications Commission as published in Volume
37, Federal Register, page 3252, et seq., on February 12, 1972, or such similar
I'ules as the Federal Communications Commission may from time to time law-

fully adopt in the future in light of changed circumstances.

(5) The terms "full network station," "partial network station," "independent
commercial station," and "non-commercial educational station" as used in subpart
D of the rules and regulations of the Federal Communications Commission as

published in Volume 37, Federal Register, page 32.52, ct seq., on February 12,
1972. shall he defined in accordance with the rules and regulations of the Com-
mission of the same date with such additional elaboration as the Commission
may from time to time provide consistent with the intent of this Act.

(g) This section shall be effective upon the enactment of this Act.

[Add the following to section 501]

(c) For any secondary transmission by a cable system that embodies a per-
formance or a display of a work which is actionable as an act of infringement
under subsection (c) of section 111. a television broadcast station holding a copy-
right or other license to transmit or perform the same version of that work shall,
for purposes of subsection (b) of this section 501 be treated as a legal or bene-
ficial owner if such secondary transmission occurs within the local service area
of that television broadcast station.

[Amend Section 801 (h) by deleting the words "continue to be reasonable" and by
substituting the words "are just and reasonable."]

[appendix d1

Comments of NAB and MST on Specific Changes in Section 111 of S. 1361
Proposed by NCTA

NCTA made a number of proposals for amendments of Section 111 of S. 1361
on pages 36-42 of Mr. Foster's statement of August 1, 1973. NAB and MST pre-
sent the following comments with respect to these proposals.
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1. NCTA proposes that Section 111(b) be eliminated, thereby making retrans-

mission of subscription pay television programs broadcast by STV stations sub-

ject to compulsory licensing.
NCTA argues that, under Section 111(b), a CATV system would have to violate

either the copyright law or the rules of the Federal Communications Commission.
This is not so. Section 111(b) merely provides that preferential copyright treat-

ment does not apply if a cable system retransmits an over-the-air pay television

transmission. A CATV system wishing to retransmit such programs would sim-

ply have to bargain for them. If it cannot obtain authority to carry them, the

Commission's Rules clearly would not require it to do so—assuming that the

carriage provisions apply to STV programs at all.

In fact, if the Commission had intended that CATV systems could pick up
scrambled STV signals, unscramble them and sell them to their subscribers, cer-

tainly it would have said so in its February 1972 decision adopting the new cable

regulations. But there is not a word in the decision to suggest any such intent.

Moreover, as a matter of copyright law, there is no reason why cable subscribers

should be able to receive over-the-air subscription television programs without

paying the STV station for them just as members of the public who receive the

signals directly over the air must do. In addition, the Communist's Rules provide
that television broadcast signals carried by cable must be retransmitted as re-

ceived without any alteration. If a CATV system picks up a "scrambled" signal,

the Commission's regulations neither require nor permit it to transmit and un-

scramble the signal for its subscribers. To the contrary, the rules prohibit such

unscrambling.
2. NCTA proposes that Section 111(1), which provides an exemption from

copyright liability for master antenna systems which serve a hotel, apartment
house or similar establishment, should be eliminated because the exemption un-

fairly discriminates between master antenna systems and CATV systems. It is

diflScult to see why hotels, apartment houses or similar establishments which do
no more than provide a master antenna service with respect to purely local sig-

nals for the use of their guests or residents should be subject to copyright lia-

bility. Accordingly, we support the present provision so long as it is limited to

installations which do not receive and transmit the signals of non-local stations.

3. NCTA proposes that Section 111(a)(4) be eliminated in order to treat

government-owned CATV systems in the same manner as privately owned CATV
systems under the copyright law.

Section 111(a) (4) is limited to secondary transmissions by government bodies,

or other nonprofit organizations, "without any purpose of direct or indirect com-
mercial advantage" and without charge to recipients of the service other than
assessments necessary to defray the actual and reasonable cost of maintaining
and operating the service. As the legislative history of this provision shows since

it was first added to proposed copyright bills at the request of the Federal Com-
munications Commission, this provision is intended to exempt from copyright

liability translator broadcast stations owned by municipal bodies or nonprofit

organizations. These translators invariably serve vex-y small communities and
are typically built and operated non-commercially by localities or nonprofit

groups for the purpose of providing service to remote areas which are beyond
the reach of regular off-the-air television broadcast stations. NAB and MST
have always supported the exemption of such tran.slators from copyright
liability.
We believe that, as the bill is now drafted, government owned CATV systems

would typically be subject to copyright liability because they are ordinarily

operated for the purpose of commercial advantage and the charges to the re-

cipients would be more than those necessary to defray out-of-pocket expenses.

Miuiicipalities and nonprofit organizations which seek to operate CATV sys-

tems do so in order to make a profit and accordingly would not be exempt from

copyright liability under Section 111(a)(4) as it is now written. However, in

order to avoid any question on this score NAB and MST have no objection to

adding to Section 111(a)(4) language making clear that it does not apply to

cable systems. This language is included in Section 111 of the Revised Text set

fortii in Appendix C.

4. NCTA urges that "provisions of a regulatory nature that were the subject
of the recent FCC rule-making pi-oceeding" be eliminated. We quite agree, but

there should be no misunderstanding over semantics. The Consensus provided for

certain basic terms and conditions of compulsory copyright licenses for CATV.

20-344—73—41
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These terms and conditions are not regulatory but rather serve to define the

interface between copyright policy and regulatory policy to the extent necessary
to assure that copyright policy is not inconsistent with regulatory policy and that

the FCC does not modify copyright law by modifying its rules. Section 111(e)

together with the other provisions of Section 111 in the Revised Text would
effectuate the Consensus and would achieve the proper balance in the copyright
bill.

5. As noted in the text, NCTA's repeated references to Section 111(c) (4) (C) as

a sports "blackout" provision is simply inaccurate. For the reasons set forth in

the text, this provision should be eliminated.

6. NCTA says that it favors the adoption of Section 111(d) as written, but

suggests that systems of 3,500 subscribers or less be exempt from payment of

copyright fees. Section 111(d) is to a large extent a procedural provision except
that it also contains a statutory schedule of fees. Our position with respect to the

statutory schedule of fees was set forth in Mr. Wasilewski's testimony before

the Subcommittee on August 1 and also in the text of this supplementary state-

ment. We support the 3,500 subscriber system exemption as contemplated by the

Consensus, but only if the other portions of the Consensus are incorporated into

the copyright bill. Moreover, the exemption should apply only to independently
owned systems with 3,500 subscribers or less.

7. NCTA proposes to change the definitions of "primary transmission", "sec-

ondary transmission" and "cable system" in Section 111(f). To the extent that
the changes in the definitions of "primary transmission" and "secondary trans-

mission" would result in excluding translators from the coverage of Section 111

generally and imposing copyright liability on municipally owned and nonprofit
privately owned translators, we oppose the changes in the definition. To the
extent that NCTA's proposed changes in these three definitions would serve other

purpose.s, it has not explained what the purposes or the consequences might be.

The changes tinker with language the meaning of which is well understood and
could therefore result in a confused and unsatisfactory legislative history. Ac-
cordingly, we oppose these changes until NCTA describes in detail their purpose
and effect, and we reserve the right to comment further when and if this occurs.

S. NCTA proposes to amend Section 110(5) by adding the language "or (C)
The transmission is made consistent with the purposes of Section 111 of this

Title." Again, NCTA's explanation for the change is not especially enlightening
since, as we read Section 110(5), it does not deal with exemptions for educational

purposes. Nor is the proposed language itself clear. Accordingly, our position is

the same as with respect to the preceding point.
9. Finally, NCTA proposes that no limitation be placed on the reception of

programs by way of CATV which are not copyrighted or subject to copyright.
This proposal is so general that we cannot come to grips with it at this time and
reserve the right to express further views when NCTA explains its purpose and
effect. As worded, it seems to be purposeless. The provisions of the bill should
stand by themselves, and if NCTA has any specific provisions in mind which it

believes should be changed, we submit that it should identify them so that other
parties have reasonable notice as to the changes it is trying to persuade Congress
to make.

Statement of National Broadcasting Company, Inc.
August 10, 1973

This Subcommittee is presently considering a proposed statutory revision of
the copyright laws (S. 1361). NBC has pi'eviously commented on various aspects
of the proposed statute and requests this opportunity to do so again. While
there is much that can be said about such a sweeping and comprehensive change
in the law, we restrict ourselves to those provisions that are of special signifi-
cance to us—Section 111, dealing with cable television, and Section 114, dealing
with the use and licensing of sound recordings.
We respectfully request that our statement be made a part of the record

of the Subcommittee's hearings.

A. Section 111

Seciton 111 will affect us as an owner of copyrighted material. In a larger
sense, however, it will also determine the future of cable television and its

relationship to free television. The industry practices it engenders will not be
easily reversed. We urge that careful deliberation be given to each of its unique
features.
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Free television has developed by providing a variety of entertainment, news
and information programming to the public at considerable cost and risk. Thus
far, cable, when not engaged in merely providing a signal amplification service,
has essentially used the services of free television, picking and choosing the best,

casting off the unprofitable and bearing none of the programming risks.

We view cable as a potential force to supplement the services now provided
by free television. We believe that cable should be encouraged to break new
ground and to develop new sources of programming that are not typically avail-
able to the public on free television. Section 111, as it is now drafted, will not
further that objective. In our view, the concept of compulsory licensing that is

embodied in the section will only encourage cable to continue to appropriate
the services of free television.

At the outset, a crucial distinction must be made between the transmission
by cable of "local" broadcast signals and "distant" signals. Cable systems that
merely retransmit or amplify local signals do not necessarily affect the com-
petitive position of local broadcasters (except, perhaps, in a few overlapping
markets), television networks, or copyright owners. While benefiting cable
operations, such activity expands the potential audience for a program by
delivering signals which might otherwise be blocked within the originating
station's broadcast area. The low rates for local transmissions that are presently
proposed in Section 111 would not, therefore, be unreasonable with regard to
such activity.

Cable systems that import distant signals, however, interfere unreasonably
with local broadcasters, television networks and other exhibitors of copyrighted
material \>y interjecting progi-amming that dilutes their audience. While pro-
gram diversity is desirable, cable systems engaged in this activity are not creat-

ing anything new ; they are appropriating the pi'operty of others. They should,
therefore, pay for the properties they use, just as broadcasters and netw^orks
must pay for them.*

". . . when a CATV system imports distant signals, it is no longer within the
ambit of the Fortnightly doctrine [392 U.S. 390 (1968)], and there is then no
reason to treat it differently from any other person who, without license, displays
a copyrif/hted i€n?-k to an audience ivho would not otherwise receive it. For this

reason, we conclude that the CATV system is a "performer" of whatever pro-
grams from these distant signals that it distributes to its subscribers" (emphasis
added ) .

We thus urge that the proposed Section 111 take cognizance of this distinction
by providing for the minimal fees for the transmission of lo<al signals now pro-
posed in the statute and higher fees for the importation of distant signals.
As we have previously pointed out to this Subcommittee (see our letter to

Thomas C. Brennan, dated March 13, 1972), studies by indei)endent research orga-
nizations have indicated that distant signal importation permits cable to sub-
stantially increase its revenues and profits. Cable should pay a reasonable price
for these benefits. Requiring cable to pay its fair share will also create new
sources of revenue for program producers and encourage them to develop more
and different programing. The costs of programing will be spread more evenly
among broadcasters and cable, thus permitting both to acquire more programing.
The ultimate result will be greater programing diversity.
We believe that a fair rate for cable to pay for the programing it re-

ceives by importing distant signals would be a percentage of gross revenue which,
unlike the proposed statutory schedule, takes into account the cost to television

competitors for the same material and the incremental profits that are generated
for cable systems from carrying such programing.
We estimate that most non-network owned stations may spend as much as 42%

of their broadcast revenue for programing and that the major networks may
spend as much as 80%. The MPAA estimates that approximately TA.\% of broad-
cast revenues must be used to acquire programing. The NAB put the average
at 34%. No matter which estimate is correct, it is clear that, under the proposed
statute, cable would be paying a very small fraction of the payments made hj
free television for programing.

In terms of the increased profits that cable can anticipate from distant signal
Importation, it is also apparent that the proposed fee schedule is inadequate. The
studies referred to in our March 13 letter show that distant signal importation
would raise total cable demand from approximately 10,400,000 homes to at least

*This position reflects what is currently the law. In CBS v. Teleprompter Corp.. 476
F. 2d 338 (2d Clr. 1973) , the court ruled :
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18,000,000 homes (using 1969 data as a base), or a total of at least 73%. In terms
of profitability, increased subscriber revenues for a typical small system (3,800
subscribers) would, in the tenth year, increase pre-tax profits by 138%. It is

interesting to note that since the FCC has permitted distant signal importation
(March 1972), cable has been able to increase its total subscribers and the
number of communities it serves by at least 20%.
We thus believe that the following schedule of fee payments is more realistic

and equitable :

. Percent of gross suhscriber revenues
Isumber of subscribers: for distant signal importation

Up to 3,500 7.5

3,500-10,000 10.

Over 10,000 12. 5

This proposed schedule is much fairer than the schedule contained in the bill.

It recognizes the existence of the relationship between distant signal importation
and increased profits. It affords copyright owners a greater revenue base for the

exploitation of their material. It is scaled in such a way that smaller cable sys-
tems will not pay as much as more profitable systems. Finally, it brings into more
reasonable proportion what free television must pay for desirable programming
and what cable sliould pay for such programming.
We estimate that the proposed charges will be less than one-half of the incre-

mental revenues attributable to importation and an even smaller percentage of
the incremental profits that can be obtained from such activity. The proposed
maximum fee of 12.5% is small compared with the average of 34 to 54% of
revenues that the typical broadcaster must now pay for programming.
We recognize that any fee schedule that is proposed at this time will, of neces-

sity, be speculative ; there has not been sufiicient time to gain useful operating
experience. However, once a fee schedule is adopted, the pressure to retain it

as a maximum will be overwhelming. Cable will argue that it relied on the

statutory fees in planning its expenditures and charges. Any fee schedule thus
runs the risk of becoming a permanent feature of the compulsory licensing
scheme.* It is important, therefore, that the fee schedule that is adopted be
realistic and equitable at the outset.

While the proposed statute does provide for periodic review of the adequacy
of the statutory fees, subject to Congressional approval, we do not believe that
these procedures will work. There are conflicting interests in this area. The
adjustment process will be long and complex. Approval by the Copyright
Tribunal and Congress will inevitably require de novo review. The process to

obtain change will be complex, uncertain and time-consuming, A realistic and
equitable schedule should be in the statute from the beginning.

In short, we believe that the establishment of a realistic fee schedule will en-

courage cable to develop new programming and programming services and not

rely exclusively on its right to appropriate programming from free television at

nominal costs. In this manner, the public will receive meaningful alternatives
and have the best that both cable and free television can offer.

We also have the following comments and suggestions concerning the proposed
Section 111.

First, if higher fees are not enacted now, then certain kinds of programming
should be exempt from compulsory licensing and subject to normal rules of copy-
right exclusivity. Sports events, particularly local sports events, are the best

examples. If a cable system can obtain such programming from free television

at nominal costs, derive substantial revenues from such appropriation, and use
the revenues it then obtains to outbid free television for these and other attrac-

tions in the future, the entire public will eventually be denied free access to such
attractions and some of the public, in homes unserved by cable, will be denied all

access.
In any event, we support the exclusion from compulsory licensing for sports

events that are blacked out in local areas.
We are not seeking legislation that immunizes us from competition with

cable television. We are merely saying that the law should not favor either

industry. The proposed statute would give cable a substantial advantage by per-

mitting it to obtain programming for nominal charges at the same time that

*It is most instructive that Section 801 of the proposed Statute empowers the Copy-
presupposes that the proposed rates are reasonable now. We do not believe they are.

right Tribunal to assure that the statutory rates "continue to be reasonable." This
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free television must pay substantially more. Cable should not be the statutory

beneficiary of such an advantage.
Second, in no event should Congress attempt to determine nov^^ what cable

will pay in the future for additional distant signal importation beyond the

present authorized limit. The fees for such additional importation should be

left to the forces of the market and consumer interest and support. There is

no way of knowing now whether the fees currently proposed for increased

distant signal importation will be adequate, or, for that matter, excessive.

Third, since the compulsory licensing scheme is a broad exception to the

rights that a copyright owner normally has, certain exclusivity rights should

clearly be set forth in the copyright statute and not depend on any other agency,

such "as the FCC, for their continuation. The FCC has recently promulgated

exclusivity rules (see FCC Rules, §76.91 et. seq.). We are especially anxious

that, as a'minimum, the FCC rule that guarantees us "simultaneous" exclusivity

for network offered programs, i.e., a prohibition against importing a network

program into a market at the same time it is offered by a network affiliate in

that market, be incorporated in the copyright statute itself.

B. Section II4

Section 114 provides for a separate performance fee for the use of sound

recordings as well as creating a separate copyright in such material. We under-

stand that the main purposes of the Section are to give record companies greater

protection agal^st record piracy and to enable such companies and performers
to make more money. As a major user of records, we oppose the imposition of

additional charges for the right to play records on the air that will merely
benefit manufacturers and performers, as opposed to the creators of copyrighted
works. We believe that protection from record piracy can be achieved by
creating a separate copyright in sound recordings without creating a separate

performance right that will burden broadcasters. In short, we believe that

Section 114 goes too far and is unnecessary.
In the past, record companies and performers have recognized that there

wfis an advantage in having their records used by radio stations. Most records

were supplied without charge. We see no reason why Congress should now
create a new revenue base for manufacturers. Section 114 will force broadcasters

to pay record companies for the "privilege" of increasing their record sales.

That is not the purpose of the Constitutional guarantee of copyright protection.

Similarly, it strikes us as being unwise for Congress to involve itself in

creating a new revenue base for performers, many of whom are already well-

paid and successful. In all probability, lesser-known talent will not benefit that

much. The compensation that performers receive should remain a function
of private negotiation, not national legislative policy.
At present, we must pay performance rights societies (ASCAP and BMI)

for the right to perform copyrighted musical works. If we also must pay record

companies for the right to play records of the same copyrighted musical work,
our fees may double. There will also be added administrative costs.

We thus oppose Section 114 as an unwise extension of what is validly needed
"to promote the useful arts and sciences."
We appreciate the opportunity to present our views to this Subcommittee

and stand ready to assist it in whatever way is useful.

National Cable Television Association, Inc.,

August 1, 1973.

Hon. John McClellan.
New Senate Office Building,
Washington, D.C.

My Dear Senator McClellan : In the course of my testimony this morning
concerning S 1361. I was asked on several occasions as to NCTA's attitude toward
the so-called OTP Consensus Agreement. I indicated that NCTA is now and has

always supported what we regard as the basic intent of the Agreement, namely
that all parties work toward the early passage of copyright legislation. This, of

course, we have done while others have sought to impede the legislative process
on this subject. In any event, however, I did not choose to allude in my testi-

mony to the extraordinary pressures which were placed upon NCTA and the

cable industry by both the Office of Telecommunications Policy and by members
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of the administration to accept the terms of the Consensus Agreement. I feel it

only fair to say that the cable industry was offered as an alternative only the

indefinite extension of the FCC's "freeze" or the equally unattractive possibility

of extensive and unproductive congressional hearings.
After reviev^'ing my notes, I feel it imperative to offer the above comments at

this time and ask that they be included in the record.

Very respectfully yours,
David H. Foster.

suuplemental comments of national cable television association, inc.

During testimony on S. 1361 on August 1, 1973, several questions were asked
of NCTA witnesses which required some research to answer. Chairman McClellan
directed NCTA to submit the answers to the Subcommittee in written form. We
have attempted to do so herein.

1. The effect of the graduated fee scheduled in Section III on the nation's three

largest cable television systems {two in New York City and one in San
Diego) ;

and the effect of doubling that fee schedule

The three largest cable systems in the United States in terms of the number
of subscribers served are Mission Cable TV, Inc., San Diego, California ;

Tele-

PrompTer Manhattan CATV Corp., New York City ;
and Sterling Manhattan

Cable TV, New York City. At the outset, it should be noted that of the three

CATV systems only the San Diego system is reported to be at all profitable.

NCTA has obtained from these companies the total revenues from subscriber

service fees for the most recent quarter in the 1973 calendar year for which data
were available. NCTA calculated the copyright fee payments that would be

required were the fee schedule in Section III in effect at the time, and made a

further calculation to determine the effect on revenues of a doubling of the pro-

posed fee schedule :

TelePrompTer Mission Sterling
Manhattan Cable TV Manhattan

Quarterly revenues -

Copyright fee payment under sec. Ill schedule

Effective rate (percent)..

Copyright fee payment if sec. Ill schedule was doubeld

Effective rate (percent) __.

Assuming the quarterly revenues to be constant for the purpose of projecting
a full year's payment of copyright fees—actually understating the true annual

effect, inasmuch as subscriber revenues would increase each quarter from sub-

scriber additions—the annual payments by the thi-ee systems, under the fee

schedule in Section 111, would range from $166,380 to $192,000 ; under a doubling
of the fee schedule, copyright payments would range from $332,760 to $384,000.

Collectively these three systems would pay at least a half million dollars in

copyright fees for the current calendar year under the schedule in Section 111,
and more than a million dollars were the schedule doubled.
The imposition of high copyright fees on these cable systems and on those

presently under construction or proposed to be built in the major markets will

have an adverse impact on the earnings of those systems now or soon-to-be opera-

tional, and may well deter cable construction in undeveloped markets.

2. The effect of doubling the fee schedule in Section 111 on the rate of return on
total capital of pt-ojected major market CATV systems

In his testimony of August 1, NCTA President David H. Foster cited a study
by Di-. Bridger Mitchell on the impact of copyright fee proposals on major
market CATV systems in which he found that the effect of the fee schedule in

Section 111 would be to reduce the rate of return on total capital a full percentage
point for profitable or near profitable systems. Responsive to the Subcommittee's
desire that NCTA provide pertinent data on the effect of a doubling of the fee

schedule in Section 111, Dr. Mitchell has calculated that, under a doubling of fee

payments :

(A) Large systems on the edge of major markets which, without any copy-

right liability, will earn a 10-13% rate of return, would have that rate reduced
to 7.5-11.0%—a reduction on total capital of two or more full percentage points.

$911,909
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As NCTA pointed out in its earlier testimony, even a one point reduction in rate

of return icould be devastuting to the cable television industry's investment en-
vironment since a 10% return is considered the minimum acceptable.

(R) Intermediate size systems on the edge of major markets, wliich Dr. Mit-
chell found would be only marginally profitable without any copyright liability
at all, would thus he severely threatened by a doubling of the proposed fee
schedule.

(C) Of course, since all systems in tlie center major markets are not pro-
jected as being profitable at the present time, any copyright fee would make prof-

itability so remote as to preclude development. Dr. Mitcliell's figures follow :

1^ percent to 1 to 5 2 to 10

No fee 2H percent percent percent

Large systems (25,000 subscribers) in edge markets:

Rate of return (10% rate of return is necessary to

attract capital) 9.7-13.4 9.2-12.8 8.6-12.2 7.5-11.0
Effective rate 2.0 3.9 7.8

Intermediate systems (10,000 subscribers) in edge
markets:

Rate of return (10% rate of return is necessary to

attract capital) 5.5-8.1 5.2-7.7 4.8-7.3 4.1-6.5
Effective rate ___ 1.2 2.4 4.8

Center market systems: Rate of return

Note: Any fees obviously add to projected losses.

3. The effect of douhling the fee schedule in Section 111 on the pre-tax income
of the major cable television com,panies

As NCTA pointed out in the testimony of David H. Foster on August 1, the
effect of copyright payments on the earnings of the major cable television com-

panies is crucial to the major market development of cable television. An increase
in the statutory fee schedule could halt CATV's development.
NCTA's written testimony showed the effect of copyright payments, under

the present fee schedule in Section 111, on the pre-tax income of eight of the

largest cable television companies in the nation. Pre-tax income of those com-

panies would be reduced by copyright fee payments, under the present Section

111, from 7.5% to 32% with an average of 19%.
If the fee schedule in Section 111 were doubled (to range from 2% to 10%),

the pre-tax income of those companies would be reduced by copyright fee pay-
ments from 15% to 64% with an average of nearly 40%. Assuming the corporate
tax rate, income, after taxes, could be reduced as much as 80%.

If the fee schedule were raised, a reduction of pre-tax income in this mag-
nitude would tlireaten to completely shut off the already limited flow of invest-

ment funds to all but the very largest and financially strongest companies.

4. The amount of ''copyright fees" paid by television stations for the broad-
cast use of copyrighted materials

Television stations include "copyright fees" paid to owners of syndicated pro-

grams in the total price when they buy the use of a product (a motion picture
or a "package" of motion picture films, a single television program or a series

of programs) under varying terms of usage. The total price may vary to reflect

such matters as the number of times the product can be televised within certain

periods of time, etc. Included in the purchase price, which is generally arrived
at in bargaining between the station and the distributor (with the price varying
by the size of the market, the bargaining ability of the station, the desire of

the distributor's agent to make a quick sale, and any number of other reasons),
are various costs associated with the distribution of the product and the profit

to the program owner. Tlie extent of the Profit depends a great deal upon the

quality of the product (and its potential value in attracting audiences), and the

ability of the distributor to extract high prices from the television stations.

NCTA's analysis sliows that the owners of syndicated programs realized a

gross income of $179.6 million in 1971 from sales to television stations (this is

based on FCC figures). After subtracting the costs of distribution, advertising,

talent, etc., approximately $50 million in profit remains. This represents a profit

m,arnin to the copyright owner in excess of 25%.
The concept of cable television liability (imposition of a "copyright fee" based

on a percentage of gross revenues from liasic subscriber service fees) is a new
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and distinct way for the copyriglit owner to obtain a greater profit, above that

received from television stations for the broadcast use of his product (which, in

most instances is readily available to cable subscribers who, even without a

cable connection, could receive the program directly from a home antenna ) . Be-

cause cable television improves signal quality and audience range, advertisers

are charged higher rates by the broadcaster and the broadcasters can share his

added income with the copyright owner. However, cable television operators
receive no compensation from the broadcaster for expanding his coverage.

5. ProfiitaMlity of the three national television networks and television stations

vs. cable television system revenues

In May of 1973, the FCC released data on the 1972 revenues and profits of the

three national television networks and their 15 owned and operated stations.

The FCC data shows that profits before federal income tax were $213.4 million

(an increase of 47.2 percent over 1971).
Similar data on all other television stations for the year 1972 is not currently

available from the FCC. However, 1971 data released by the Commission in

August 1972, showed profits before federal income tax of $244.3 million for 673

television stations.

Because there is not available a central authoritative source of information
on the profitiability of cable television systems, no comparisons can be drawn
between network/television station profits and CATV profits.

However, in 1972, the estimated gross revenues (from subscriber fees, installa-

tion fees and other income) of the approximately 2,900 cable systems then in

operation, was $438,100,000.

Thus, the combined pre-tax profits of the three television networks and their

15 owned and operated television stations in 1972 ($213.4 million) and the 1971

pre-tax profits of 673 television stations ($244.3 million) exceeded the total 1972
revenues of the 2,900 CATV systems by nearly $20 million.

It is ironic that the television industry and the copyright owners, whose com-
bined profits dwarf the entire revenues of the cable television industry and which
already reflect financial benefit derived from CATV through expanded audience

coverage, should seek to extract an even greater profit frcmi this emerging indus-

try in the form of unreasonable payments for copyright liability.

National Cable Television Association, Inc.,

Washington, D.C., August 29, 197S.

Hon. John L. McClellan,
New Senate Office Building,

Washington, D.C.

Dear Senator McClellan: Enclosed are schedules of CATV industry copy-

right payments under the fee schedule proposed in S. 1361, as compared to the

effect of doubling that schedule. Enclosed also is an addendum of selected data
on the profitability of television program syndicators, the three national tele-

vision networks and television stations. Although this information is similar to

that prevously submitted, we believe that it points up the serious economic impact
of copyright payments in the cable television industry as compared to the tre-

mendous economic strength and profitability of the television broadcasting
industry. For this reason we believe and respectfully request that this infor-

mation be inserted in the record of the hearings on S. 1361.

You will note that the data in the addendum were based primarily on 1971

statistics published by the Federal Communications Commission. Since the

preparation of the addendum, the FCC has published comparable figures for 1972,

which show that total television broadcasting revenues were 3.18 billion dollars

with pre-tax profits of 552 million dollars. These profits represented an increase

of 42% over 1971 and were cited by the broadcasting industry as a return to

"more normal levels." Put in the simplest terms, these profits exceeded the total

cahle industry's revenues for 1972 by more than 110 million dollars. Needless
to say, the broadcasting industry has never offered to reimburse the cable

industry for that portion of its profits derived from the additional audiences made
possible by OATV.
With kindest personal regards, I am

Very truly yours,
David H. Foster.

Enclosure.
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COMPARISON OF CATV INDUSTRY—COPYRIGHT ROYALTY PAYMENTS

A.— By the industry, based on 1972 data.

System size category

Annual
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National Education Association,
Washington, D.C., August 9, 1973.

Hon. John L. McClellan,
Chairman, Subcommittee on Patents, Trademarks, and Copyrights of the Sen-

ate Judiciary Committee, Dirksen Senate Office Building, Washington, B.C.

Dear Senator McClellan : During the testimony of the Ad Hoc Committee
on Copyright Law Revision at the copyright hearings on July 31, you made
the following statement : "I think it is valid and important to ascertain what
the impact of this educational exemption for educational purposes is" [the
limited educational exemption which the Ad Hoc Committee is proposing].
And you added a question, "What impact, if any, will this have on the ability
of present sources to continue to make such materials available? If it is seri-

ous, it ought to be weighed ; if it is trivial, it ought to be ignored."
In response to your question, you will recall that I read the opening para-

graph of a news release is.«ued bv the Educational Media Producers Council
on May 16, 1973. entitled "DEMAND FOR EDUCATIONAL AUDIO-VISUAL
MATERIALS RISES 10.8% in 1973."

In order that the members of your Subcommittee might have access to the
entire news release, I am attaching a copy hereto and respectfully request that

yoia give permission to add it to the record of the hearings.
I believe this news release shows clearly the fact that the educational media

producers are not suffering because of uses of their matei-ials by the educa-
tional community. I think it important to stress here that the Ad Hoc Commit-
tee is not urging Congress to give teachers, librarians, educational broad-

casters, etc., a broad exemption which far exceeds statutory "fair use." We
are simply asking that Congress make legal the limited reproduction prac-
tices which teachers are now undertaking as part of their day-to-day teach-

ing responsibilities. These practices have been delineated in our testimony.
We are not asking for more privileges for copying but rather for protec-
tion for the rights we now exercise in fact. As you know from our testi-

mony, we seek a limited educational exemption, or, in lieu of this, a broadly
interpreted "fair use" clause with outright rejection of the Williams & Wilkins
decision and with authorization for limited, multiple copying of short, whole
works such as poems, articles, stories, and essays for classroom purposes and
with "fair use" extended to include instructional technology as well as print
materials. Publishers will fare no worse than they now fare under the exist-

ing law. As you will see from the attached news release, publishers are far-

ing pretty well, and we would say the source of materials is by no means
drying up.

Again, we should point out that we give visibility to the authors' works
and, as a result, create markets for them. One could even make the point
that publishers and authors should pay teachers for promoting their works in
the classroom !

Thank you for the opportunity to testify before you and the members of your
Subcommittee.

Sincerely yours,
Harold E. Wigren,

Chairman, Ad Hoc Committee (of Educational Organizations and Insti-

tutions) on Copyright Law Revision.
Attachment.

Educational Media Producers Council,
Fairfax, Va., May 16, 1973.

I>emand for Educational Audio-Visual Materials Rises 10.8% in 1973

I'airfax, Va.—Greater use of audio-visual materials continued to character-
ize the classroom in 1972, according to a report to be released May 31 by the
Educational Media Producers Council. The EMPC Annual Survey and Analysis
of Educational Media Producers' Sales shows total sales of non-textbook instruc-

tional materials rose to $214.7 in 1972. an increase of 10.8% over 1971.

The survey, conducted by an independent market research firm under the

rauspices of the Educational Media Producers Council, presents a comprehensive
picture of total industry software volume and a wide range of statistical data
and analysis of the education market. It includes information gathered from
more than 217 audio-visual producers. Represented in the survey are small film-

strip houses as well as the largest educational publishers, stated EMPC Execu-
tive Director Daphne Philos.
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The report shows building level materials sales—traditionally, those materials
whose unit cost is modest enough to permit acquisition by, and storage within,
individual school buildings—continued to widen their lead over the higher-
priced 16mm films, commanding an impressive 74.8% share of the total edu-
cational media market. Building level materials sales increased 13.7%, while
16mm film sales rose a modest 3.3% in 1972. 16mm films continued to lead all

audio-visual materials in dollar expenditures, however, with total sales of $54
million.

Sound filmstri]>s led all building level materials in volume increase, rising

$6.2 million, but multi-media kits experienced the greatest rate of growth,
spurting 23.1% to $27.2 million. Pre-recorded tapes were up 21.5% and 88mm
silent film looj«s increased 17.3%.
The impaoi; of the audio cassette on educational media development and

sales continut-5 to be dramatic. Whereas in 1969 cassette volume was considered

too insignificant to warrant a separate category in the EMPC Annual Survey and

Analysis, cassettes accounted for 86.1% of all pre-recorded tape sales last year.
In a parallel—though less pronounced—development, the cassette version of

the sound filmstrip continued to gain ground on the record version, accounting
for 41.9% of total sound filmstrip sales in 1972, up from 33%% the preceding

year.
Since 1966, the first year the Educational Media Producers Council conducted

its industry-wide survey, audio-visual materials sales to education have increased

81.9%. making strong inroads into the traditionally textbook-oriented education
market. Sales of the textbook—which remains the dominant instructional

medium—have increased by 22.7% during the same period.

Copies of the 20-page EMPC Annual Survey and Analysis are available for

$37.50 from Educational Media Producers Council, 3150 Spring Street, Fairfax,

Virginia 22030.

The New England Jouknal of Medicine,
Boston, Mass., August 6, 1913.

Mr. Stephen" G. Haasee,
Senate Subcommittee on Patents, Tradesmarks, and Copyrights, Committee on

the Judiciary, Dirksen Building, Washington, D.C.

Dear Mr. Haaser: I am Dr. Franz J. Ingelfinger, Editor, New Etigland
Journal of Medicine, 10 Shattuck Street, Boston, Massachusetts 02115. In the

past I have been Chairman of the Editorial Board of the publication Gastroen-

terology, a two-term member of the Editorial Board of the Journal of Clinical

Investigation, and for 14 years an editor of the Year Book of Medicine. I was for

14 years a member of various advisory boards to the NIH. I have also been
a National Consultant to the Air Force, and a Consultant to the Veterans
Administration and the Army. I currently serve as a Consultant to the FDA and
the National Library of Medicine.

I appreciate this opportunity to present my views of the copyright bill,

S. 1361, and request that this statement be made part of the official record.

Of the many criticisms made of the American health care system, one of the

most serious and also one of the most accurate is its lack of eflScient and
appropriate communication at all levels. The practicing doctor is overwhelmed
with "facts," but their mass is disorganized and unselective ; thus the practicing

physician is not effectively exposed to the best information available at academic
centers. The trainee in medicine—the student and the house officer—is similarly

discouraged by the abundance of information that is available somewhere, but
which he cannot obtain because it is widely scattered and often inaccessible.

Even research .scientists face similar difliculties.

This otherwise dismal communication picture is alleviated in part by a
number of indexing, abstracting, and duplicating services, and outstanding

among these are the services of the National Library of Medicine which make
it possible for physicians, scientists and students to discover titles and informa-
tion pertinent to their needs. But the title, or even an abstract, is not enough ;

the entire article must be made availal>le to the doctor if he is to use the new
medicine correctly, or to the student if he is to understand a new process

adequately. He needs a copy of the original publication.
The distribution of copies of original articles by the National Library of Medi-

cine and by other medical libraries is thus a commnniction system that must be
sustained and nurtured rather than impeded. To place further financial con-

straints on the ready distribution of copies of medical articles is to interfere, ulti-
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mately, with the quality of medical practice in this country. Thus I should like
to oppose in the strongest terms the provisions of section 108, (d), (1) in S. 1361,
The difficulties that this portion of the bill would impose might convert many a
potential user to a nonuser, and many a medical library from a unit that now
survives to one that would fail because of increased financial burdens. I cannot
believe that such consequences reflect the desires of the medical profession, of

Congress, or of the American people. These desires, moreover, should take prec-
edence over the needs of commercial endeavors that wish to protest their invest-
ment by more stringent copyright laws.

It is my understanding that the American Library Assoication has submitted
to you a substitute for section 108, a section that would entitle a library or
archives to supply, "without further investigation," "a copy of no more than
one article or other contribution to a copyrighted collection or periodical issue."
This wording would eliminate the serious problems that I anticipate if the pres-
ent version of the section is allowed to stand.

May I also have the privilege of submitting to the Committee copies of an edi-
torial I have previously written on the same subject, an editorial that was pub-
lished in the New England Journal of Medicine, volume 287, page 357, in the issue
of August 17, 1972.
Once again, may I thank you for the privilege of being permitted to submit my

views on this important matter.

Sincerely yours,
Fkanz J. Ingelfinger, M.D.

Enclosures.

Cetjcial Libbaby Services Depend on Photocopying

The welter of complaints about the mass, slowness and unmanageability of

medical communication obscures its numerous assets. One of these is photocopy-
ing, the process that makes it possible for you and me to obtain a copy of any
article in a medical library's holdings. Moreover, by a remarkable hierarchial

system spreading outward from the National Library of Medicine (NLM) to its

11 regional affiliates, and thence to community hospitals, a photocopy of practi-

cally any article ever recorded in the medical literature is available for our use.

In 1971 the NLM and its regional branches sent out nearly half a million photo-

copied items of this type.^ An approximately equal number of photocopies of

medical material was probably made and given to consumers of medical literature

by libraries operating independently of the NLM network. The making and dis-

tribution of such photocopies, moreover, were often supported by the federal

government or by local funding mechanisms ;
in some instances the customer had

to pay a nominal fee. Thus, photocopying is at the heart of a remarkably effec-

tive, economically reasonable, and extensively used method of spreading the medi-

cal news. If it exists in print, the description of an elaborate extraction procedure
is available to any laboratory worker, and the authoritative evaluation of a new
diagnostic approach can lie on any practitioner's desk.

No one, surely, would wish to interfere with this system of making the entire

library resources of the United States available to the totality of potential

patrons, particularly in view of the numerous complaints that the science and

practice of medicine suffer for lack of interconnecting spans. Unfortunately,
some do wish to interfere. Beginning in January, 1973, articles appearing in (or
that have appeared in) the 38 scientific journals published by Williams and
Wilkins will not be so readily available for photocopying. On the basis of a report
made by a commissioner of the United States Court of Claims, Williams and
Wilkins will impose a charge of 5 cents a page on all multiple copies of a single

article, and on all copies (even single ones) made for inter-library dissemination.

( If this charge were to be applied to all publications, a yearly fee of about half

a million dollars would be collected from NLM.) Libraries will be licensed to

make single copies of articles from Williams and Wilkins publications to fulfill

requests from individual patrons, but the tribute exacted from libraries for this

license is an increase in the library's subscription prices for Williams and Wilkins

journals amounting to an average of $3.65 per volume.

Photocopying may impose an economic squeeze on small-circulation journals,
but efforts to protect the welfare of such journals should not be permitted to

jeopardize what is one of the redeeming features of our struggling system of

1 Ciimminss MM, Corning, ME: The Medical Library Assistance Act: ,an analysis of

the NLM extramural programs, 1965-1970. Bull Med Libr Assoc 5<9 :375-391, 1971.
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medical communication. Educational and scientific groups representing many
facets of American medicine liave deplored the action taken by Williams and
Wilkins. JAMA published a tine editorial pointing at the impediments to com-
munication and the cost escalation that may ensue." The New England Journal
of Medicine joins in this protest against a move that threatens a communication
mechanism evolving in response to today's and tomorrovp's needs. The Journal
reaffirms its policy with respect to photocopying: libraries and other nonprofit
institutions may photocopy Journal articles at will.

F. J. Ingelfinger, M.D.

The New Republic,
August 10, 1973.

Hon. John L. McClellan,
Chairman, Subcommittee on Patents, Trademarks, and Copyrights, Comnvittee

on the Judiciary, U.S. Senate, Washington, D.C.

Dear Senator : While the New Republic did not appear before your commit-
tee to consider the effects of photocopy, we would like to take this opportunity to

endorse the testimony of the American Business Press, the American Chemical

Society, and the American Association of University Press.

Without copyright protection, magazines like The New Republic could perish

very easily. We understand libraries desire the unrestricted right to photocopy
one copy at a time. Each time this happens, our limited market is further re-

stricted.

We are perfectly willing to give reasonable consent, but it is the sanctity of

the copyright that has made possible the free flow of information in the U.S.

We are therefore hopeful that Sec. 108 will be limited to archival reproduction
and the Library amendment will be defeated.

Sincerely yours,
Robert J. Myers, Chairman.

Congress of the United States,
House of Representatives,
Washington, D.C, July SI, 1973.

Hon. John L. McClellan,
Chairman, Suhcomniittee on Patents, Trademarks and Copyrights, Judiciary

Comm,ittee, U.S. Senate.

Dear Mr. Chairman : Because of heavy congressional activities, it is not pos-

sible for me to address your committee, but I would be pleased if you could place
the enclosed material in the committee record.

As you can see from the text, this matter is of great concern to me because
of its effect on a great many individuals in my congressional district.

Sincerely,
Thomas M. Rees,
Member of Congress.

Enclosure.

Mr. Chairman : My name is Thomas M. Rees. I'm a member of Congress from
the 26th District of California. My district encompasses Hollywood, Beverly
Hills, and much of the San Fernando Valley. Many of my constituents are em-

ployed in the film industry and are deeply concerned about Section 111 of S.

1361, the copyright fee schedule. It's our feeling that the schedule is inadequate
and inflexible. We hope that the subcommittee will re-draft the section to en-

compass the 1971 consensus agreement.
The Consensus Agreement to which I am referring was formulated in Novem-

ber of 1971 and at that time received broad support throughout the industry.
To refresh the committee's memory, the Committee of Copyright Owners, the

National Association of Broadcasters, and the National Cable Television Associ-

ation, representing copyright holders, broadcasters, and cable system operators

respectively, came up with an agreement, on the heels of intensive discussions, at

the behest of the FCC and the OTP and with the sanction of this committee and
its chairman.

Regrettably, one of the major objectives of these meetings, the formulation

of a realistic fee schedule, was not achieved due to the complicated nature of

the problem. The agreement acknowledges tliis difficulty and contains a provi-

2 Editorial, Photocopying and communication in the health sciences. JAMA 220 :1357-

1358, 1972.

20-344—73—12
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sion calling for compulsory arbitration in the event rates cannot be agreed upon,
I would like to stress that tlie copyright holders place a great deal of emphasis
upon compulsory arbitration as the only fair and equitable method of assuring
rates acceptable to all of those involved.

Further, it should be pointed out that the copyright holders represent the
creative elements responsible for producing works of artistic nature and of enter-
tainment value which contribute significantly to cable television programming.
The copyright holders are indeed the major program suppliers to this rapidly-
expanding medium.

In closing, Mr. Chairman, I would like to say that as a representative from
California, I am deeply concerned with the future of cable television as a source
of employment for a presently troubled industry, and as a source of creativity
for the entire Nation,

Congress of the United States,
House of Representatives,

Washington, D.C., August 3, 1913.
Hon. John McClellan,
Chairman, Subcommittee on Patents, Trademarks and Copyrights, Senate Judi-

ciary Committee.

Dear Mr. Chairman : I am concerned about the possibly adverse effects of
section 111 of Senate bill 1361 currently under your committee's review, which
sets forth a cable television copyright fee schedule.

It is my understanding that in November, 1971 representatives of copyright
holders, broadcasters and cable system operators reached a compromise agree-
ment concerning signal carriage and copyright issues. This agreement was en-
dorsed by the Federal Communications Commission and the Office of Telecom-
munications Policy. On the fee schedule, the parties agreed to settle their differ-

ences by compulsory arbitration in the absence of a mutually acceptable rate
schedule.
As you know, both sides have failed to resolve this issue, and have presented

conflicting economic studies to document their claims. I believe it would be
hazardous for Congress to intervene in this matter at this time and impose an
initial fee schedule which may be economically advantageous to only one side.

Since the 1971 agreement already provides for legally binding arbitration to

settle this dispute, I recommend that this approach be adopted in determining
fair and reasonable copyright fees.

Sincerely yours,
Edward R. Rotbal,

Member of Congress.

State Library of Pennsylvania
Harristurg, Pa., August 19, 1973.

Hon. Hugh Scott,
U.S. Senate,
Senate Office Building,
Washington, B.C.

Dear Senator Scott : I am informed that the Senate Sub Committee on Patents,
Trademarks and Copyrights conducted hearings on Senate Bill No. 1361 on July
31, and that the hearing record will be closed on August 10.

I respectfully request that the attached statement be made a part of the hearing
record, since the subject matter is of grave importance to Pennsylvania libraries,
archives and the State Library.
Thanks very much for your often demonstrated interest and support for the

programs and resources of American Libraries,

Sincerely,
Ernest E. Doerschuk. Jr.,

State Librarian.

Comments on Senate Bixl 1361

Libraries of all types in Pennsylvania are meeting individual user needs by
vigorous exchange of materials and by providing single-copy extracts of articles

and other printed materials needed by researchers and students. Libraries have

relied on the "fair use" concept to protect them against charges of copyright

infringement.
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While Senate Bill No. 1361 incorporates the "fair use" principle in Section 107
of the Bill, it does not specifically offer the library or archive immunity from
prosecution for copyright infringement if it makes even one copy of copyrighted
material in response to a request from another library or from an individual.

So that libraries may serve the needs of users to the fullest extent and v^ath a
minimum of delay, I urge :

(1) that a library or archive be specifically entitled to make no more than one

copy of an article or portion of printed copyrighted material, or of a phonorecord,
to assist in teaching, research, or in filling an interlibrary loan request from an-

other library or archive ;

(2) that a library or archive be entitled to make a copy of an entire copyrighted
work if the library or archive has ascertained that the work can not be readily
obtained from trade sources ; and

(3) that a library or archive providing a copy of copyrighted material shall

attach to the copy a warning that the material copied appears to be copyrighted.
I believe that the above iiroviKions can be incorporated in an amendment to

Senate Bill No. 1361 as Section 108(d) as recommended by the American Library
Association, and I respectfully urge such amendment as a measure necessary to

facilitate research and exchange of materials among libraries.

Ernest E. Doerschuk, Jr.,

State Librarian of Pennsylvania,

City of Philadelphia,
Free Library of Philadelphia,

Philadelphia, Pa., August 7, 1973.

Senator Hugh Scott,
Senator from Prnnsylvania,
Russell Senate Office Building,
Washington, B.C.

Dear Hugh : I am writing to you on behalf of the Board of Trustees and staff

of the Free Library of Pliiiadelphia concerning the current hearings of the Sub-
committee on Patents, Trademarks, and Copyrights of the Senate Committee on
the .Judiciary.

Mr. Edmon Low testified before the Subcommittee on behalf of the American

Library Association asking that the amendment to the copyright revision bill,

S. 1.361, include a definite statement that making a single copy to aid in teach-

ing and research, and particularly in interlibrary loan, is permissible and not

subject to possible suit for this activity in behalf of the public good. We whole-

heartedly endorse this position and ask your support of this recommended revi-

sion. Without such a provision librarians in Pennsylvania and throughout the

nation would be seriously restricted in their ability to offer quality reference

service and in the general performance of their duty to patrons.
We would be appreciative if you would include this letter as a part of the

committee's hearing record.

Sincerely yours,
William W. Bodine, .Jr..

First Vice President, Board of Trustees..

Spanish International Network,
New York City, September 14, i973"..

Hon. John L. McClellan,
Chairman, Subcommittee on Patents, Trademarks and Copyrights, Committee

on the Judiciary, U.S. Senate, Washington, D.C.

Dear Mb. Chairman : On July 31 and August 1 of this year, the Senate Sub-
committee on Patents. Trademarks and Copyrights held hearings on various

aspects of S. 1361, a bill providing for the general revision of the Copyright Law
(Title 17, United States Code). At the conclusion of those hearings you extended
an invitation to other interested parties to submit written comments on the

proposed legislation. Spanish International Network and Spanish International

Communications Coi-poration, a company operating Spanish-language television

broadcasting stations in several major U.S. communities, therefore takes this

opportunity to present a statement of its position on an aspect of the proposed
bill which is of great concern to Spanish International—^the matter of copyright

liability for secondary transmissions by cable television systems.
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Our position in this regard is set forth in the attached Statement of Spanish
International Communications Corporation, which we respectfully request be
made a part of the record of the Hearings held earlier this summer. If desired

by the Chariman, we would be pleased to testify before the Committee on this
matter.

Respectfully,
Reynold V. Anselmo,

President.

Statement of Spanish International Communications Corpoeation

I. introduction

Spanish International Communications Corporation is the Federal Commu-
nications Commission licensee of television broadcast stations KMEX-TV, Chan-
nel 34, Los Angeles, California, KFTV, Channel 21, Hanford, California, KWEX-
TV, Channel 41, San Antonio, Texas, WLTV, Channel 23, Miami, Florida, and
WXTV, Channel 41, Paterson, New Jersey. All of the Spanish International
stations broadcast almost exclusively in the Spanish-language, serving some six
to eight million Spanish-Americans (including Mexican-Americans, Puerto-Rioan
nationals and Cuban-Americans, among others) with quality news, public affairs
and entertainment pi'ogramming.
The continuation of such quality programming on our stations is now seriously

theratened by recently adopted provisions of the Federal Communications Com-
mission relative to secondary transmissions by cable television systems in the
United States. It is this situation which prompts our submission which, as noted
briefly above, deals principally with those provisions of the proposed legislation
(S. 1361) which concern the copyright liability of cable television systems, A
brief background discussion will serve to put our particular problem in proper
perspective.
By letter to Congress dated August 5, 1971, the Federal Communications

Commission set forth proposals for the future regulation of cable television

systems. One such proposal was to permit the unrestricted importation, by U.S.
cable operators, of foreign language television signals (in our particular case,
television signals from Mexico). At the same time the Commission proposed
to limit the cable carriage of distant English-language signals to what was
termed "adequate television service" (see section 111(c)(3) of S. 13661). No
such limitations were placed upon the cable carriage of foreign-language broad-
cast signals.

In a letter dated September 22, 1971, Spanish International requested the
Commission to i-econsider that part of its August 5 Letter of Intent which
sought to permit the wholesale importation of Mexican broadcast signals. The
letter took issue with the wisdom of such a policy and demonstrated that un-
restricted importation of Mexican signals could well destroy Spanish-language
broadcasting in the United States—a result, we urged, which could not possibly
serve the public interest in an effective and viable local television service for
.the Spanish American population.
In our letter of September 22, 1971, we explained how this could occur. For

•example, we pointed out that Spanish International relies to a very large extent
on programming which is carried by many, if not all, of the Mexican border sta-

tions, and that many of the best programs carried on the Mexican network, and
distributed to border affiliates, are not made available to Spanish International
until as much as a year or more from the date of first transmission in Mexico.
In addition, we noted that while Spanish International is required to pay sub-
stantial duties, freight and taping charges to import quality Spanish-language
programming, Mexican stations, and U.S. cable television systems importing
their signals, are in a position to avoid these expenses. We concluded that all
of these considerations added to a significant competitive disadvantage for U.S.
Spanish-language broadcasters—who were now being asked to compete against
Mexican as well as other U.S. stations, for an audience, which has been recog-
nized by the Commission to be "limited in number".

Although it then appeared that the Commission's proposed cable regulations
would tend to restrict importation of Mexican Spanish-language signals into
markets where there is a local Spanish-language station, by counting such im-
ported signals against the cable system's "quota", the current rules do not ap-
pear to have been interpreted by the Commission to give domestic stations such
protection. In addition, in those markets with no local Spanish-language sta-
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tioii, distant U.S. Spanish-language stations can be "overloolied" by cable sys-

tems in favor of Mexican stations—no such "leap-frogging" policy is now per-
mitted for English-language stations. As noted earlier, this cannot serve the

public interest in an effective and viable local television service for the Spanish-
American population in this country.
We thus concluded that while importation of foreign signals may, in some

few instances, be appropriate, it should not be allowed where the viability of

U.S. Spanish-language television is jeopardized, or where U.S. stations offering
similar program fare—e.g. foreign language—are available off-the-air or via

microwave. And, we urged the Commission to adopt such a prohibition. In

essence, we asked that where cable systems have the choice of carrying U.S.

or Mexican foreign language stations, they be prohibited from importing Mex-
ican stations.

Illustrating our point: many cable systems in Southern California receive

both Mexican and Los Angeles signals off-the-air—including, for example,

Spanish International's KMEX-TV—yet, many carry the Mexican station to the

exclusion of KMEX-TV. There are also numerous cable systems in the four-

state southwestern border area carrying Mexican stations via microwave where
U.S. Spanish-language signals are also available. In each of these cases, however,,
the cable system is not carrying the U.S. Spanish-language station even though
English language signals from the same market (Los Angeles, for example) are

being carried on the cable system. This situation has proliferated under the

Commission's cable i-ules.

Although recognizing that "foreign language stations fulfill an important need
for what generally is an audience limited in number," the Commission, never-

thele.ss, ignored the merits of Spanish International's arguments. In a footnote

to its Cable Report the Commission stated :

"^ij EoUowing our August letter to Congress, the licensees or permittees of

Spanish-language stations in Los Angeles and Hanford, California, San
Antonio, Texas and Miami, Florida, wrote to the Commission requesting that

importation from Mexico of Spanish language stations not he allowed where
U.S. Spanish language programming is available either off the air or poten-
tially available via microwave. We recognize the arguments in favor of ^up-

porting domestic stations. However, above all, we are attempting to en-courage

carriage of foreign language stations. Therefore, absent the unusual situa-

tion, we do not think any additional burden should be imposed on the cable

systems involved." (36 F.C.C.2d 143 at 180; emphasis supplied)
At that time we found it difficult to understand, if the Commission indeed does

"recognize the arguments in favor of supporting domestic stations", how it could

ignore these arguments solely because an "additional burden" of unspecified mag-
nitude would be imposed on cable television systems. We still find the Commis-
sion's determinations to be somewhat pen)lexingand irrational.

On March 13, 1972, Spanish International filed a Petition for Reconsideration
of the Commission's Decision, noting its earlier arguments in this matter—^i>rin-

cipally, that a significant burden is being imposed upon domestic UHF Spanish
language stations as a result of the Commission's Mexican importation policy,
and that this policy fosters a grossly unfair competitive situation—^and, in addi-

tion, ix)inting out that other domestic [i.e., U.S.] Spanish language businesses
would be similarly "burdened" by the Commission's importation policy. In

response the Commission stated, referring to our Request for Reconsideration :

"As we noted in the Cable Television Report and Order at footnote .50, peti-

tioner requested following the issuance of our letter of intent, that importation
from Mexico of Spanish-language stations not be allowed where U.S. Spanish-
language programing is available either off the air or potentially available via

microwave. The petition for reconsideration restates that request. But we con-

sidered the i-equest in finalizing the rules and see no reason to alter our view.

We are attempting to encourage the carriage of foreign language programing.
Where there is a local Spanisli-language station, it loill of course get carriage

priority. But outside its own market, where there is no "right" of carriage and no
special need for protection against other stations programed in the same lan.guage,
it is in the pul)lie interest to make foreign language programing available without

impediment. In vmusual situations where a domestic Spanish-language station

makes a compelling demonstration for relief with respect to a particular applica-

tion, we can afford such relief under § 76.7. This should serve to maintain the

vitality of local foreign language services without general restrictions on the

right of cable systems to distribute the programing of foreign stations." (empha-
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sis supplied ;
Reconsideration of Cable Television Report and Order, paragraph

23;36F.C.C. 2d326.)
The Commission, however, was far from being in complete accord on the matter

of its Mexican importation policies. We would note particularly the dissent of

Commissioner Robert E. Lee :

"The majority treats the U.S. foreign language stations most shabbily. These
are struggling UHF stations, some losing money, some barely making it. The
majority lets CATVs import Mexican foreign language stations into the U.S.
"without restriction—even though the Mexican fare is the same as appears on the
U^.S. stations, only a year more recent. The majority says that the local UHF
^foreign language can object. Why should the burden he on the UHF to undertake
relatively expensive proceedings? And what about the community wiiere there
will now never be a local foreign language station because a CATV imports
Mexican stations?

"Further, these U.S. stations get no anti-leapfrogging benefits. A CATV can
he located 100 miles away from the U.S. foreign language station and yet can go
600 miles to Mexico if it wants to do so. How does the majority square this with
its desire to help UHF, with its insistence that an ordinary UHF independent
could not be bypassed if located within 200 miles ( in the case of the third inde-

pendent)?" (Emphasis supplied.)
Commissioner Reid expressed similar concerns :

"Another problem which was brought to the attention of the Commission by
Petitions for Reconsideration was the problem of importing a foreign station for

foreign language programs under the provisions of Section 76.58(4) (b) ;
76.59

(2)(d);76.61(2)(e)....
"... 7 believe we should have permitted cable systems to carry only those

foreign stations whose signals ivere available off the air. and prohibit the impor-
tation of stich signals by microwave, from a foreign station. This is especially

true when non-English broadcast stations are readily available to the cable

system . . .. especially so when they are Domestic Stations and it seems reasonable

to me to protect them.
". . . We attempt to answer this problem by saying that—'In unusual situations

-where a domestic Spanish-language station makes a compelling demonstration for

relief with i-espect to a particular application we can afford such relief under
Section 76.7.'

"While I recognize that they probably will file for special relief, and I would

hope we loould welcome it and grant favorable relief, I firmly believe that a

general policy would have been more beneficial." (emphasis supplied; Concurring
Statement of Commissioner Charlotte T. Reid, page 4) .

Since the Commission's new cable rules became effective about a dozen addi-

tional cable system operators have proposed to import ^Mexican signals into some
25 different U.S. communities—some of which already have a local Spanish
language station.

In these latter situations especially, a particularly onerous burden upon our

stations is fostered by the Commission's cable rules. For example, Spanish Inter-

national's KMEX-TV (Los Angeles) obtains significant quantities of its Spanish

language programming from Spanish International Network Sales, which is the

United States representative of V. T. Latin Programs, Mexico, whose associated

company also supplies programming to XEWT-TV, Tijuana. Thus, both stations

receive major amounts of programming from the same source and thus carry

essentially similar program schedules. For example, XEWT-TV and KMEX-TV
are both carrying the following Spanish-language programs during their current

broadcast week :

KMEX-TV XEWT-TV

Loco Valdez Show (30 min.) Saturday, 7:30 p.m Monday, 7 p.m.

Variedades Vergel (30 min.) (Acomoaname) Thursday 10:30 p.m. Monday 10:30 p.m.

la Criaria Bien Criada (30 min.) Monday, 9 p.m -. Thursday, 8:30 p.m.

Chespiritod hr.) Friday, 8 p.m Saturday, 4:30 p.m.

El Comanche (1 hr.)^.._ Monday, 8 p.m - -. Ssturday, 3 p.m.

Box De Mexico (U-^hr.).. Saturday, 10 p.m -.. Saturday (1 hr.), 10 p.m.

Football (2 hr.)_ Saturday, 2 p.m.. Sunday (1 hr.), 4 p.m.

iNoches Tapatias(30 min.) Tuesday, 9 p.m Sunday, 9:30 p.m.

Muneca (1 hr.) Monday-Friday, 7 p.m - Monday-Friday, 11 p.m.
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Thiis, over 11 hours of KMEX-TV's weekly prime-time programming—which
is obviously crucial to its continuing viability—would be duplicated by the signal
of XEWT-TV. Several cable television operators in the IjOS Angeles area are

now proposing to "import" the signal of XEWT-TV on their cable systems. In

such circumstances KMEX-TV faces the possible loss of some 40% of its prime-
time audience.
While in a normal situation involving English-language broadcast signals,

pervasive duplication in programming of this magnitude would entitle the local

television station to substantial program exclusivity protection (as provided by
the Commission's cable television rules; see sections 76.151 et seq.), the appli-

cability of the Commission's program exclusivity rules to Spanish language
.signals is unclear at best, and has never been determined by either the Com-
mission or its staff. In this connection, many questions still remain unanswered.
For example, are Mexican copyright holders subject to the notification require-

ments of section 76.15.5? Indeed, are the "copyright holders" referred to in sec-

tions 76.153 and 76.155 intended to include foreign nationals? If so, are Mexican

copyright owners who desire to retain exclusivity privileges required to notify
cal)ie systems in the United States of programs broadcast in Mexico which are

later to be licensed to U.S. television stations? What if the foreign copyright
owner does not know when, or even if, such programming will be licensed to

U.S. television stations or carried by U.S. cable systems? The Commission obvi-

ously has not faced these matters—yet the protection afforded to copyright owners
under this scheme (even assuming such protection would be adequate for domestic

Spanish-language stations given the significant comijetitive disadvantage faced

by them) was intended to offset the possible inequities in the cable carriage rules.

Thus, their resolution is paramount to a meaningful national copyright policy.

II. PRESENT COPYRIGHT LIABILITY OF CABLE TELEVISION SYSTEMS WHICH IMPORT
MEXICAN BROADCAST SIGNALS AND THE PROPOSED S. 1361

Although there is no "international copyright" as such, protection against un-

authorized use in a particular country of a copyrighted work of a foreign national

is usually provided through an international agreement among nations. Both
Mexico and the United States are signatories to several international and bi-

lateral agreements which provide essential international protection to copyright
owners of the respective countries ; most notably, the Universal Copyright Con-
vention and the Buenos Aires Convention of 1910, among others. As a general rule

these treaties require a participating country—in our case, the United States—to

give the same protection to foreign works—i.e., those broadcast programs produced
by Mexican nationals—as it gives to works produced domestically, i.e., in the

United States (see Article II, Universal Copyright Convention of 1962, and pro-

posed section 104(b) (1) and (2) of S. 1361).

Thus, as a general rule, Mexican copyright owners of broadcast program fare

carried by U.S. cable television systems are entitled to the same copyright i>ro-

tection as American copyright owners whose programs are also carried by those

cable systems. Under the doctrine laid down by the United States Supreme Court
in Fnrinujhtly Corporation v. United ArtiMs Television, Inc.. .392 U.S. 390 (1968),

cable television systems were, in the limited circumstances then before the Court,

held not to "perform" the copyrighted material within the meaning of the Copy-
right Act of 1909 (17 U.S.C. § 1), and thus, in effect, escaped copyright liability

for the cablecast of copyrighted works which were part of the broadcast signal

<'arried. Under Fortnightly, therefore, U.S. copyright owners were entitled to no

protection from cable carriage of their works. In this way, Mexican copyright
owners were entitled to no greater protection—and received none.

Subsequently, however, in Cnhtmh'n Broadcasting System. Inc. v. Teleprompter

Corporation, 476 F. 2d 338 (1973), the Court of Appeals for the Second Circuit

distinguished the holding in Fortnightly as to the calile carriage of distant—i.e.,

non-local—signals, holding that when a cable television system distributed signals

that were beyond the range of local television receiving antennas, the cable

system was then fmictionally equivalent to broadcasting and would, in such

cases, be deemed to "perform" the programming on the imported signals dis-

tributed to subscribers within the meaning of the Copyright Act of 1909 (476

F. 2d at 349) .

Under the Teleprompter decision, therefore, the cable carriage of "distant

signals" subjected the cable operator to full copyright liability to U.S. copyright
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owners, including injunctive action for infringement. The Telepronipter case is

now before the U.S. Supreme Court and, if sustained, would provide complete
copyright protection to U.S. copyright owners—and, hence, to Mexican copyright
owners as well. Yet, despite the fact tliat tlie Covirt of Appeals decision in Tele-

prompter is the law today, numerous cable television systems in the southwestern
United States continue to import "distant" Mexican signals without any account-

ability to the Mexican copyright owners whatsoever. While the Commission's
cable carriage and program exclusivity rules (see pages 2-4, 10-11, supra) are

designed to reach some compromise in this regard, as we point out above, the

applicability of the Commission's cable carriage rules to Spanish-language pro-

gramming is considerably different than it is to English-language programming
(see page 2, supra), and the extent of the applicability—indeed, if any is con-

templated—^of the program exclusivity rules to Spanish-language stations is

considerably in doubt (see pages 10-11, supra).
The resulting injury to domestic (i.e., U.S.) Spanish-language broadcast sta-

tions is obvious—in exchange for unlimited and unfair competition from Mexico,
domestic Spanish-language broadcast stations have received little or no copyright
protection for their programming. IMoreover, the current Copyright Act does not

permit such sacrifice at the expense of the copyright interests of foreign na-

tionals; and as we discuss in more detail below, neither should the proposed
legislation (S. 1361).
Other SpanLsh language businesses are also being "burdened" by the Commis-

sion's Mexican importation policy. In a letter to the Commission dated Decem-
ber 20. 1971 (copy attached), Azteca Films, Inc., a California corporation

engaged in the business of Spanish-language feature film distribution in the

United. States, demonstrated the adverse effect that the Commission's policy
would have on Spanish-language theatres operating in border states. Azteca
notes that in several cases U.S. cable vsystems have imported such recent Mexican
motion picture fihns that they have not yet been exhibited even in the U.S.

Spanish language theatres, and that additional years would pass before tliese

films would normally become available to domestic Spanish-language television

stations (Azteca, page 5). This situation will become increasingly more frequent
if the Commission's "Mexican importation" policy is allowed to continue. Spanish
language theatre exhibitors in CATV areas would be forced to close their the-

atres, and film distributors, such as Azteca, no longer able to guarantee the first

run and exclusive provisions essential to their operation, would be forced out of
business.

Similarly, in a letter to the Commission dated December 21, 1971 (copy
attached), the Asociaci6n de Productores y Distribuidores de Pelieulas Mexi-
eanas (Mexican Motion Picture Producers Association), comprising the more
than sixty Mexican companies whose business is the production of Spanish-
language feature motion picture films, showed the consequences of the Commis-
sion's "importation" policy on the Mexican motion picture industry. As described

by the Association on pages 1-2 of its December 21 letter, vii-tually every Mex-
ican produced feature motion pictiire is licensed l»y American-ljased distributing

companies (STich as Azteca) to theatres located in U.S. communities with large

Spanish speaking populations. Thereafter they are licensed to U.S. television

steitions also serving Spanish speaking communities. The fees received from the

licensing of these pictures range from several thousand dollars, in large theatres

for the most important motion pictures, to a few dollars from small town theatres
and television stations. The total fees received by the Mexican producers for

U.S. theatre and television licenses amount to between fifteen and fifty percent
of the total revenues of the Mexican motion picture producers from the entire

world, including the Republic of Mexico. The "receipts from within the United
States are absolutely vital to the recovery of the cost of production of the said

Spanish-language motion pictures, and, in turn to the continued existence of the
Mexican motion picture industry, at least in its present form." (Association.

page 2). While the greater part of such revenue within the United States derives
from licenses to Spanish language theatres, an increasing portion comes from the
licensing to U.S. television stations.

As briefly discussed above, related to this same problem, of course, is the matter
of international copyright, and in this regard the reaction of the Mexican movie
industry to the Commission's proposed policy is noteworthy :

"There is a vital and essential diiference between the capture and dissemina-
tion of copyrighted material by cable television systems that originates within
the United States and that which originates outside the borders of the United
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states. In respect to copyrighted material licensed for broadcast within the

United States, there is, in fact, a license for the copyright jurisdiction within

which the cable dissemination is made. Furthermore, the copyright owner can

negotiate a fee commensurate with the extent of the use.

"In respect to copyrighted material licensed for broadcast solely outside of

the United States (in this case the Republic of Mexico only) the United States

cable system is taking and using literary property within the United States which
is not licensed for exploitation within the United States at all. The copyright
owner cannot negotiate a license requiring the Mexican television station to pay
any additional fee for the exploitation within the United States—a jurisdiction,
in fact, not within the license granted to the Mexican station.

'•Seemingly the rules of the Commission permit the United States cable system
to take the property of the Mexican owner of the Mexican and United States

copyrights without the necessity of anyone having obtained a license to exploit
the material within the United States. This is particularly grave inasmuch as

there is no apparent legal recourse, and there is no apparent impelling public
interest need for such punitive regulations in respect to the motion picture indus-

try of a friendly country." (Mexican Producers Association, December 21, 1971,

letter to FCC, emphasis added ) .

Nevertheless, the Commission remains unpersuaded by the growing anxieties

of Mexican copyright owners who feel that they have been treated unfairly. It is

apparent that the Commission has totally ignored the international political con-

sequences of its policy. In this connection, the Mexican Producers Association

states at page 5 of its December 21 letter :

"It is the final opinion of the Association that the Commission has not taken
into consideration at all the grave and unwarranted economic damage to an im-

portant industry of a friendly, neighboring country by permitting the taking of

its property without compensation insofar as actual television exploitation within

the United States is concerned and the endangering of its entire revenue from
the United States market from both television and theatrical exploitation."
These important political questions and the international consequences of the

out-of-hand rejection of these concerns should be carefully considered by the

Congress before allowing the Commission to continue on a course that could

sevei'ely impair if not destroy the economic well-being of numerous businesses in

both the United States and Mexico.
The so-called, and much heralded, OTP-FCC Consensus Agreement which

gave rise to the Commission's cable carriage and program exclusivity rules and
the proposed section 111 of S. 1361, obviously was not concerned with the type of

problem which we find to be substantial. Nor did we ever really expect it to be.

Nevertheless, in the circumstances in which Spanish International now finds

itself, we must conclude that no justification manifests itself which would war-
rant changing the current provisions of the Copyright Law to permit cable

television systems an unfettered right to use the lawfully copyrighted works of

friendly foreign nationals without the accountability to which they are entitled.

There is no necessity or benefit received from giving cable systems preferential
treatment in this manner. Cable television systems should be required to obtain

licenses from foreign copyright owners just as do the movie theaters and broad-

casters with whom they compete.
It is the marketplace which should decide the supply and distribution of pro-

gram fare and not some regulatory scheme filled with virtually insurmountable
administrative burdens, not to mention a multitude of uncertainties, vagaries
and the like.

The compulsory licensing scheme envisioned by section 111(c) of the proposed
copyright bill is no answer to this problem. We have already shown (see pages
11, 15-18. supra) the great burdens placed upon the Mexican copyright holder

by the Commission's program exclusivity rules. In addition, there are the re-

quirements imposed by the proposed bill, itself; for example, section 111(d) (3)

(A). Indeed, sections 111 (c)(2) and (e)(2)(B) of S. 1361 do not appear to

allow the unrestricted carriage of Mexican signals—i.e., without counting against
the distant signal quota (as set forth in the definition of "adequate television

service" in 111(c)(3))—as the Commission's current rules permit.

S))anish International Comuuniications Corporation, therefore, urges that

the Committee clarify the provisions of S. 1361 to exclude from the compulsory
licensing provisions of section 111, the carriage of foreign signals, with the result

that current copyright requirements will continue in effect so as to require cable

television systems to secure a proper license before they could distribute in the

United States program fare produced and licensed in Mexico.
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More specifically, section 111(c) should be amended to add a subsection (5>
which would state as follows :

"(5) Notwithstanding any other provisions of this section, the secondary trans-

mission to the public by a cable system of a primary transmission made by a
broadcast station licensed under the laws of a foreign nation that is a party to

the Universal Copyright Convention of 1952, and embodying a performance or

display of a work, is actionable as an act of infringement under section 501, and
is fully subject to the remedies provided by sections 502 through 506, and no such
transmission shall be subject to the compulsory licensing provisions of this

section."
In addition, section 602(a) of S. 1361 should be amended to state that [the

italicized portion is the suggested amendment] :

"(a) Not\\athstanding any other provision of this Act. except as set forth in

subsections (1), (2), (3) and (b) below, the importation into the United States,
without the authority of the owner of copyright under this title, of copies or

phonorecords of a work or any other literary, dramatic or musical work in the
form of motion pictures or other audiovisual format that have been acquired
abroad is an infringement of the exclusive right to distribute or perform the
work under section 106, actionable under section 501. . . ."

It is important to emphasize that we are not asking for more protection than
is available to other U.S. stations. Indeed, if the Commission had sought to limit

the carriage and distribution of foreign signals as it has in teh case of English-
language stations (see pages 2-A, supra), additional relief might not be required
here. The Commission, however, has not seen fit to ti'eat U.S. foreign-language
stations on a par with English-language stations and thus we are left with no
protection at all.

Richard H. Dunlap,
Los Angeles, Calif., December 20, 1911.

Mr. Ben F. Waple,
Secretary. Federal Communications Commission,
Washington, D.C.

Dear Mr. Waple : This letter is submitted on behalf of Azteca Films, Inc.,

a California corporation, having its head office in Los Angeles, California, and
with four other regional offices. The business of Azteca Films is the distribution
within the United States of Spanish language feature motion picture films most
of w^hich are produced in the Spanish language within the Republic of Mexico.
Such films are licensed to theatres within the United States catering to Spanish
speaking persons and to domestic television stations serving the large Spanish
speaking communities within the ITnited States.
A substantial portion of such Spanish speaking communities are located within

the states adjoining the Republic of Mexico, i.e. : Texas, New Mexico, Arizona
and California. Each of these states contain large populations of Spanish speak-
ing Americans of Mexican descent.
For many years Azteca Films has served the Spanish-American populations

in this market by licensing its Spanish language films to theatres and to tele-

vision stations within the said border area. Owners of domestic Spanish language
television stations—in particular the small UHF stations catering to the Spanish
language comniTinities—hnve advised Azteca Films that the mainstay of their
Spanish language programming consists of Spanish language Mexican-produced
films they license from Azteca Films.

It has recently come to the attention of Azteca Films that the Commission has
permitted, and by letter to Congress dated August 5. 1971 proposes to continue
to permit, community antenna television systems to import without resrictions
the signals of Mexican-based Spanish language television stations into markets
not within the top 100 markets and into the top 100 markets with some limitations.

It is the considered opinion of Azteca Films that said unrestricted importation
of Spanish lan.guage signals, particularly the unrestricted importation of Spanish
language feature films by CATV systems into the ITnited States, will destroy the
independent Spanish language television broadcasting industry in the ITnited
States. Such a policy cannot serve the public interest inasmuch as the ITnited
States Spanish American population is certainly entitled to be served by a healthy
and effective ITnited States-based television industry attuned to the needs and
aspirations of the Spanish-American communities in the United States.

Spanish-language television programs originating in Mexico are created for and
directed to the Mexican people in Mexico and the broadcasting stations are closely
controlled by the Mexican government. The program content is supervised by the
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Mexican goverument and tlie Mexican television stations are required to broad-
east Mexican government originated programs imbued witli Mexican government
points of view on a daily basis. Some portion of this material may be assumed
to be of less interest and of less benefit to the Spanish-American populations
within the United States than Spanish language material selected by, and broad-
cast by, United States-based television stations.

Inasmuch as the decisions of tlie Commission in respect to the carriage of sig-
nals by its licensees, including CATV operations, are based upon the public in-

terest, Azteca Films believes that a brief analysis of the effect of the unrestricted

permission granted to CATV operations to carry into the United States foreign
language programs originating in the Republic of Mexico is in order.

As illustrative of general conditions along the Mexican-United States border,
Azteea Films directs the attention of the Commission to the situation existing in

the Southern Rio Grande River Valley in Texas.

Valley Cable TV, Harlingen, Texas, directly and through microwave connec-

tions, operates its CATV systems in the Texas communities of Pharr, McAUen,
Mission. Edinburg, San Juan, Alamo. Westlaco, La Feria, Donna, Mercedes, Har-
lingen, San Benito, Raymondsville and Brownsville, all of wiiich contain a high
percentage of Spanish-speaking persons and homes. Said Valley Cable TV pres-

ently is importing and providing to its subscribers the following full time Span-
ish language signals from Mexico :

XHAV-TV^M atam oros, Mexico
XHX-TV—Monterrery, Mexico
XET-TV—Monterrery, Mexico
XESB-TV—Monterrery, Mexico.

In addition said Valley Cable TV carries, only on a part time basis, the signals
of your licensee, KWEX-TV, San Antonio, Texas, a Spanish-language station,

belonging to Spanish International Broadcasting Company. Southwest CATV,
Inc., a company affiliated with Valley Cable TV and the licensee of the CARS
system which services the said communities, on December 10, 1970, requested the
Commission to renew its Community Antenna Relay Station licenses indicating
that it desired to continue to provide the above described signals to its sub-

scribers.

From written information Azteea Films has obtained, and which it believes to

be true, it appears that Valley Cable TV is exi)eriencing a surging growtli, much
of which is believed to be the result of the importation of the Spanish language
signals from the Mexican stations in Monterrey, Mexico.

The effect of the different business entities affected by said unrestricted im-

portation of signals in the Spanish language from Mexico is commented upon
immediately below.

1. Valley Cable TV. There would seem to be no doubt but that said permission

presently benefits the stockholders of Valley Cable TV.
Two of the Monterrey, Mexico stations picked up by Valley Cable TV broad-

cast the programs of the two existing Mexican nation-wide television networks
and the third Monterrey station broadcasts the best franchised indei)endent

material available in Mexico. Said Mexican-originated signals include many
feature motion pictures in the Spanish language each week, the same feature

motion pictures for which the exclusive exploitation rights for the United States

have been acquired by Azteea Films for licensing within the United States.

It is the belief of Azteea Films, based upon its own experience and upon
interviews with other owners of right to exploit Spanish language films in the

United States, that Valley Cable TV makes no arrangements for the use of said

Spanish language motion picture films, but, in fact, transmits them to its sub-

scribers via microwave at no cost to itself for said material and without seeking
or obtaining permission for such use.

At this point it is pertinent to point out vital differences between a domestic

CATV system's use of domestically broadcast literary property and a domestic

CATV system's unauthorized and unlicensed use of literary property broadcast

from Mexico.
When a domestic CATV system carries literary property originating with a

domestic station, the owner of said laterary property has licensed the use of said

material to the domestic station. The owner can have access to the public records

concerning the broadcast range of the said station, including its CATV connec-

tions, and can negotiate a license fee commensurate with the extent of the use. In

the case, however, of a domestic CATV system carrying literary property origi-

nating from a Mexican station far into the United States to its subscribers, the
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owner of the United States exploitation riglits to said material, is deprived of
ills property without compensation. Said owner cannot protect even its United
States licensees, to which it may have previously licensed the exclusive right to

perform via televiison, the same property which the domestic CATV system now
brings into the market from outside the United States, free of cost and without
license.

With the unrestricted permisison given by the Commission to Valley Cable TV
to import as many Spanish language signals from Mexico as it may elect, there is

small or no incentive to Valley Cable TV to carry domestically originated Spanish
language signals.

Azteca Films has in its possession written infoi-mation, dated January 29, 1971,
to the effect that Valley Cable TV was carrying the San Antonio, Texas Spanish
language television station, KWEX-TV, on a full time basis only in the towns
of Alice and Falfurrias among the fourteen, or more, communities it was serving
with Spanish language signals. It seems quite apparent that Valley Cable TV
has been largely by-passing the Spanish language programs transmitted by the
San Antonio station in favor of the Mexican originated signals. Valley Cable TV
seemingly has elected to completely by-pass Spanish language signals originat-
ing from other domestic stations which are available to it.

There is another reason why Valley Cable TV elects to import said Mexican
originated signals instead of carrying domestically originated Spanish language
programs. The two Mexican television network stations in Monterrey, whose
signals are imported and carried by Valley Cable TV, include among their pro-

grams very new and important Mexican feature motion picture films. Azteca
Films has been informed that Valley Cable TV has imported from Monterrey
and carried to its subscribers, Mexican motion picture films of such recency of

production that they have not yet been exhibited even in the numerous Spanish
language theatres in the United States, operating within the communities served
by Valley Cable TV. Motion picture films of this recency would not be licensed

by the owners thereof for broadcast by domestic United States Spanish language
television stations for, perhaps, two to three years following the theatrical ex-
hibition of the same in the United States, which is a policy similar to that
.common within the greater English language motion picture film market.

The consequence is that Valley Cable TV is attracting subscribers in the
Spanish language community by offering to such subscribers feature motion
pitcure films obtained from Mexican originating signals, before such motion pic-
tures have been made available to Spanish language moton pictures in theatres

along the border and before such motion pictures are available for licensing by
the United States-based Spanish language television stations.

It is worth remarking that the Commission's rules in this area permit the

Spanish language subscribers to the Valley Cable TV service to obtain benefits
that no English language community obtains from direct, or cable, television.
Such unforeseen benefit consists of the availability of feature motion pictures
films via cable before those films are availalile to the community in theatres or
by direct television transmission. The above mentioned inducements to Valley
Cable TV, and other similarly situated border CATV systems, to utilize Mexican
signals rather than domestic Spanish language signals, causes irreparable dam-
age to both the owners of the United States rights to the literary property
(motion pictures and other filmed material) which are imported by the border
CATV systems and to the domestic television stations attempting to serve Span-
ish American communities with domestically produced programs.

2. United States hased television stations transmitting in the Spanish language
It has heen stated above that Valley Cable TV, and similarly situated border

CATV systems, have no incentive and small interest in carrying the signals of
domestic television stations broadcasting in the Spanish language when they are
permitted to import from Mexico all of the Mexican network signals as well as
the best Mexican franchised Spanish language programs.
The domestic Spanish language television stations must license Spanish lan-

guage filmed material, including Spanish language feature motion i>icture films,
from the owners of the rights to exploit the same in the United States. They must
pay a license fee, and they must await availability of the feature motion picture
:films until those films have been exhibited in the Spanish language theatres in
the community.

The result is that the border CATV systems supply to their subscribers recent
Spanish language films, and other taped programs, the signals of which are
imported from Mexico without payment or permission (other than that granted
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by the Commission's rules), while the domestic stations cannot program the

same fihus and other material until some later time and after having paid a

license fee for such material to the owners of the rights.

It follows that such border CATV systems increasingly will ignore the carriage

of domestic Spanish language stations to the economic damage of said domestic

stations.

3. Owners of rights to exploit in the United States Spanish language filmed and

taped matei'iul

Azteca Films is one of several companies that have spent millions of dollars.

to acquire the rights to exploit within the United States theatricnlly and by-

means of television Spanish language motion picture films principally from the-

Republic of :Mexico. It has spent a very substantial additional sum in making;

negatives and prints of said films. It maintains a large organization to license;

the rights to exploit such films.

The principal licensors of such films for television are the VHF and UHF
stations within the states of Texas, New Mexico, Arizona and California wdiicli

broadcast in the Spanisli language. Such said stations obtain such films from
Azteca Films, and from other owners of rights to exploit Spanish language films

in the United States, l»y paying a negotiated license fee to Azteca Films and to-

others. Azteca Films has invested in the said rights for the United States to-

such said films under the belief that the market for such product was stable and
was increasing. Azteca Films has considered that the number of Spanish lan-

guage domestic stations, both VIIF and UHF, would increase substantially to

cover areas within said border states not yet covered by Spanish language pro-

gramming, and that the economic strength of such stations would improve as
service improved.

Azteca Films believes that the Commission's present regulations, permitting
GATV systems, with microwave connections, to import signals from Mexican
stations and to carry such signals to subscribers will bring to an end any prospect
of the growth and of the economic strengthening of domestic Spanish language
stations. This, of course, will greatly inhibit the possibility of Azteca Films of

recovering its investment, and will also bring to an end the purchase by Azteca

Films, and others, of rights to exploit Spanish language films in the UnitecS

States. In this event the domestic Spanish language stations no longer will be
able to obtain licenses for the Spanish language films that are today a vital

part of their Spanish language programming. Such will have a substantial eco-

nomic impact as well on the entire Spanish language motion picture industry of
Mexico which depends to a considerable degree on patronage by Spanish language
communities within the United States for recovery of the production costs of its

motion picture films.

5. Summary—The Public Interest

It is the opinion of Azteca Films that the Commission has not taken into con-
sideration to a sufficient degree the substantial damage occasioned by the Com-
mission's rules permitting border CATV systems to pick up, import and dis-

seminate to its subscribers within large areas of the United States broadcast

signals from Mexican stations carrying filmed and taped material intended for

the Spanish speaking communities in Mexico itself. Without commensurate bene-

fits, the following harm can be described.

(a) The domestic Spanish language stations cannot prosper or expand their
markets when exposed to the flood of Spanish language television material picked'

up and imported from Mexico by the border CATV systems and disseminated

by microwave over large areas.

(b) United States advertising sponsors are precluded from reaching a poten-
tially wide market by the present rules which induce the CATV systems to utilize

Mexican originated Spanish language signals rather than domestic Sj)anish
language signals. If the CATV systems were precluded from picking up the
Mexican signals, such systems would pick up the many available domestic
Spanish language stations, the consequence being that the advertisers would
reach a much wider audience. In turn this would permit the domestic Siianish

language stations to increase their fees and be able to provide better Spanish
language programming.

(c) The owners and distril)utors of Spanish language, Mexican-produced,
feature motion picture films have invested very substantial sums in reliance on
a United States market for their rights. The unlicen.sed, free importation of this

same material by border CATV systems is rendering these rights worthless.
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Such owners cannot pi'otect even the domestic television stations to which they
have licensed, for a reasonable fee, svich material against the prior, free dis-
semination of such material by the border CATV stations throughout the expand-
ing microwave areas.

(d) The cable television industry is permitted by the present rules of the
Commission to receive a free windfall of copyrighted material from a foreign
country to the substantial damage of many Mexican and American interests
without fulfilling any purpose which could not be fulfilled at this time from
domestic sources of Spanish language programs. For example Azteea Films would
be willing to license Spanish language films to Valley Cable TV for reasonable
license fees.

(e) Under the present rules the Spanish American communities are exposed
to a flood of foreign broadcasts from Mexico, none of which is under the sur-
veillance of the Commission and some part of which is designed to politically in-

fluence the Spanish speaking audiences for which such Mexican broadcasts are
intended. The commercial attractiveness of much of the Mexican-originated
signals make it competitively difl[icult for programs produced and originated
l>y Spanish American groups to be disseminated inasmuch as the border CATV
systems show little interest in carrying domestic Spanish language stations.

In summary, it would seem to Azteea Films that the public interest would
be served by prohibiting the importation into the United State by cable tele-

vision of the signals of Mexican based television stations, thereby inducing the
border cable television systems to rely on the available domestically based

Spanish language programming and feature films.

Respectfully submitted,
Richard H. Dun^lap,

Attorney for Azteea Films, Inc.

Richard H. Dunlap, Attorney at Law,
Los Angeles, Calif., December 21, 1971.

Mr. Henry Geller,
Federal Communications Commission,
Washington, B.C.

Dear Mb. Geller : Yesterday I mailed to you a copy of a letter to the Commis-
sion on behalf of Azteea Films, Inc., and today I enclose a copy of a second letter,

this one on behalf of the Mexican Motion Picture Producers Association.

Both letters attempt to explain the substantial economic hai-m being done to

the Mexican motion picture and television industry, and to the American Spanish
language VHF and UHF sations, by the Commission's regulations permitting the

importation of Mexican television signals into the United States by border cable

television systems.
I hope I have been successful in putting into readable language the fact that a

pi'ohibition of such importation would not deprive the border cable television

systems of anything other than an inequitable time priority over domestic sta-

tions inasmuch as the last named, in fact, license the same material for broadcast
at a somewhat later date. Such material is, and would continue to be, aA^ailable

to the cable systems. However the other side of the coin—the damage to all other

entities aside from the cable systems—can be corrected only by requiring (by

deprivation of the imported product) such cable systems to utilize the domestic

Spanish language signals.
It is understandable that Valley Cable TV will use all its resources to continue

to enjoy the present unwarranted and unnecessary bonanza ; however I hope that
these documents will show that the slight additional benefit to Valley Cable TV
made available by such importation permission will be shown to be wholly out-

weighed by the grave economic injury to all the other entities involved in this

problem.
I still appreciate your attentive and courteous consideration of this at the time

of our personal conference in your office some weeks ago.

Very truly yours,
Richard H. Dunlap.
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Richard H. Dttnlap, Attorney at Law,
Los Angeles, Calif., Dvoeniber 21, 1911.

31 r. Ben F. Waple,
Secretary, Federal Communicatmis Commission,
Washington, D.C.

Dear Mr. Wapi.e : This letter is written on behalf of Asociacion de ProrUictores

y Dlstribuidores de Pelicnlas Mexieanas (Mexican Producers Association), a for-

mal association of the more than sixty Mexican corporations, whose business is

the production of Spanish langiiage feature motion picture films, and which is

located in Mexico, D.F., Mexico. Its content and its submission have been author-

ized by Sr. Fernando de Fuentes, President of the Association, and its Board of

Directors. Reference to the said Mexican Producers Association will be made
Jiereinafter to the "Association".
For over forty years Mexican motion picture producers have been producing

feature motion picture films for exploitation in the many countries and areas of

the world in which the Spanish language is spoken. For many years the producer
members of the Association have been producing between 70 and 120 new feature

length, Spanish language, commercial motion pictures, all of which are duly

copyrighted in Mexico and in the United States of America. Virtually every such

feature motion picture is licensed by American-based distributing companies to

theatres located within the large Spanish speaking communities within the

United States, and later to United States VHF and UHF television stations

serving such Spanish speaking communities within the United States.

The license fees received from the liceui-ing of the said motion pictures range
from several thomsand dollars per exhibition license in connection with the first

exhi))ition in large theatres in the United States of the most important motion

pictures to a few dollars per license received from licenses to small town theatres

and VHF or UHF television stations in the United States. The total fees received

l)y tilt' Mexican motion picture producers, through tlieir United States distrib-

utors, for such licenses of such copyrighted motion pictures within the United

States, amount to between fifteen and fifty percent of the total revenue received

by said Mexican motion picture producers from the entire world, including the

Republic of Mexico. Said receipts from within the United States are absolutely

viral to the recovery of the cost of production of the said Spanish language
motion pictures, and, in turn to the contiiuied existence of the Mexican motion

picture industry, at least in its present form.
The greater part of such revenue from within the United States derives from

licenses to Spanish language theatres serving Spanish speaking communities in

the United States. However an increasing portion of such revenue derives from
the licensing of such Spanish language feature motion pictures to United States-

based VHF and TTHF television broadcasting stations which serve the Spanish-
American communities in the states of Texas, New Mexico, Arizona and
California.
The Association has become acutely aware of a practice, apparently approved

by the Federal Communication Commission of the United States, which permits
the importation of Mexican television sig'nals from Mexican television stations

into the United States and their dissemination to ever-widening markets within

the United States by means of exjianding and inter-connected cable television

systems. No permission is requested, and no license fee is paid, by such cable

television systems for the unauthorized taking and exploitation for economic gain
of the Spanish language motion pictures belonging to the producer-members of

the Association.
The Association is informed that an American corporation located in Har-

lingen, Texas, and known as Valley Cable TV, is capturing signals broadcast
from three Mexican stations in Monterrey, Mexico and from one Mexican station

in Matamoros. Mexico and disseminating these signals to many thousands of

Spanish-speaking homes, via microwave connections, in South Texas.
The Association, respectfully but urgently, calls the following factors in con-

nection witli this unlicensed \ise of this Mexican and United States copyrighted
motion picture film property to the Commission's attention.
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1. The filmed and taped material broadcast by the four Mexican stations in

Mexico is broadcast under licenses delimiting the territory and use to be made
of such material. In no case does the license include any part of the United
States.

2. Much of the filmed material broadcast by the Mexican stations consists of
feature motion pictures belonging to the producer-members of the Association.

Many of said motion pictures are of very recent production date and the Mexican
television stations broadcast them even before their theatrical exploitation
vpithin the United States.

3. All of said motion pictures are also licensed later and separately for tele-

vision exploitation within tiie United States to various United States entities, in

some cases distributors and in many cases directly to United States television

stations serving the Mexican-American, Spanish speaking communities in the

states of the United States bordering the Republic of Mexico.

4. Valley Cable TV, and other similarly situated cable television systems
located on the United States side of the Mexican-American border, obtain no
license from the owners of the copyright of such filmed and taped material either

in Mexico or in the United States to exploit such copyrighted material.

5. There is a vital and essential difference between the capture and dissemina-
tion of copyrighted material by cable television systems that originates within
the United States and that which originates outside the borders of the United
States. In respect to copyrighted material licensed for broadcast within the
United States, there is, in fact, a license for the copyright jurisdiction within
which the cable dissemination is made. Furthermore the copyright owner can

negotiate a fee commensurate with the extent of the use.

In respect to copyrighted material licensed for broadcast solely outside of the
United States (in this ease the Republic of Mexico only) the United States cable

system is taking and using literary property within the United States which is

not licensed for exploitation within the United States at all. The copyright owner
cannot negotiate a license requiring the Mexican television station to pay any
additional fee for the exploitation within the United States—a jurisdiction, in

fact, not within the license granted to the Mexican station.

Seemingly tlie rules of the Commission permit the United States cable system
to take the property of the Mexican owner of the Mexican and United States copy-
rights without the necessity of anyone having obtained a license to exploit the
material within the United States. This is particularly grave inasmuch as there
is no apparent legal recourse, and there is no apparent imijclling public interest

need for such punitive regulations in respect to the motion picture industry of a
friendly country.

6. The Association understands the desire of the Commission to assist the

rapidly expanding United States cable television industry and understands the
aim of the Commission to bring Spanish language entertainment to the Spanish
speaking, Mexican-American communities within the United States. It is the

opinion of the Association, however, that the Commission has not adverted to the
fact that such entertainment is presently available to the border cable television

systems from Spanish language full time broadcasts originating w'ithin the
United States. For example, Valley Cable TV has access to KWEX-TV, San
Antonio, Texas, a full time, high-quality Spanish language station, and has access,
via microwave, to other excellent and growing Spanish lan.giiage, United States-

based television stations as well. To adequately serve the Spanish language com-
munities reached by Valley Cable TV, and other similar situated border cable

systems, the importation of Mexican originated signals is not necessary.
It is the further opinion of the Association that the Commission has not ad-

verted to the actual and potential harm done to the Commission's own domestic
A'HF and UHF Spanish language station licensees by permitting border cable
television systems to import and disseminate widely Spanish language programs
from Mexico instead of utilizing fully the excellent Spanish language program-
ming originating within the United States. The Association does not need to direct
the Commission's attention to the importance of supporting its domestic VHF and
UHF Spanish language stations.

It is the final opinion of the Association that the Commission has not taken into
consideration at all the grave and unwarranted economic damage to an important
industry of a friendly, neighboring country by permitting the taking of its prop-
erty without compensation insofar as actual television exploitation within the
United States is concerned and the endangering of its entire revenue from the
United States market from both television and theatrical exploitation.
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In connection with this last statement—^the endangering of its entire revenue
from the United States—the Association has stated hereinabove that recently
produced Mexican motion pictures have been imported from Mexican broadcasts
by Valley Cable TV and disseminated to the South Texas public before those mo-
tion pictures have had even a first exhibition in some South Texas Spanish lan-

guage theatres. The said theatre operators have advised that they will have to

close their theatres if such a practice continues. If such a problem existed only
in South Texas the economic harm to the Association's producer-members would
be serious enough ;

however the actual and increasing wide dissemination by
microwave of cable-transmitted programs could mean the death blow to Spanish
language theatrical exploitation of motion pictures in the United States.

8. In no sense does the Association desire to restrict or to restrain the access
by Spanish-speaking, Mexican-American communities to top quality Spanish
language film and tape material, including the best Mexican-produced Spanish
language feature motion pictures.
There is, in the Association's opinion, one, and only one, equitable and wholly

reasonable means of achieving such public interest aim. That is for the Commis-
sion to prohibit the unlicensed importation into the United States of Mexican
television signals by United States based cable television. This will cause such
cable television systems to fully utilize the programs in the Spanish language
originating from VHF and UHF stations within the United States.
At this point it is important to note that such domestic VHF and UHF .sta-

tions, in fact, obtain by license much of the .same film and tape Mexican material
which Valley Cable TV imports, free of license, at a prior date. It is equally
important to note that such material is, and would continue to be, available to

Valley Cable TV from such domestic VHF and UHF stations although at a some-
what later date.

Such a prohibition will also prevent the serious and damaging economic harm
presently caused to the Mexican motion picture and television industry.

Richard H. Dunlap,
Association's Attorney.

Addendum to Statement for Special Libraries Association Regarding Library
Photocopying Provisions in the Revision of the Copyright Law, S. 1361, as
Presented on July 31, 1973

A proposed amendment to § lOS(d) of S. 1361 was presented by the Association
of Research Libraries (ARL) and the American Library Association (ALA) at
the hearings on July 31, 1973. Because SLA was not aware of the proposed
amendment before the hearing, I was not able to reply for SLA when the Com-
mittee's Chief Counsel asked if the ARL-ALA proposal was acceptable to SLA.
Since then, I have communicated with members of the SLA Board of Directors

by means of a telephone conference call.

In this Addendum, SLA is presenting our reply plus comments on several other
items in S. 1361 which are pertinent to our position as well as pertinent to our
comments on the ARL-ALA proposed amendment. Our comments are presented
in the sequence :

1. SLA Adherence to the Position.
2. SLA Opinion Regarding the Proposed ARL-ALA Amendment.

2.1 In relation to proposed § 108 ( d ) ( 1 ) .

2.2 In relation to proposed § 108(d) (2).
2.3 In relation to the Qualifying Clause of proposed § 108 and to existing

§ 108(a) (1) and (2).
2.4 Summary.

3. Support for proposed National Commission on New Technological Uses of

Copyrighted Works.
1. SLA Adherence to its Position. SLA maintains as its first preference, the po-

sition as presented in our written statement (dated July 26, 1973) as presented
to the Subcommittee. To restate our position briefly, it is one which seeks to reach
an intermediate position of accommodation between the seemingly irreconcilable

positions of publishers and literary authors on the one side, and the positions of

some parts of the library and educational communities on the other. Vi'e have sug-

gested that there be a provision for the payment of a per-page royalty on photo-

copies of copyrighted works at a rate of "cent.s-per-page." Such an arrangement
has precedence already in the proposed Copyright Act in §§ 111, 114, 11.5 and 116

(relating to cable transmissions, sound recordings, etc.) A Royalty Tribunal of

20-344—73—43
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the type proposed in Chapter 8 of the Copyright Revision Bill could assure that
the per-page royalty rate is reasonable. We believe that a range of $0.01-$0.05
should be both fair and adequate. In addition, the publishers must themselves
establish the agency for the collection and for the determination of pro rated pay-
ments to each publisher (in an ASCAP-style operation) .

2. SLA Opinion Regarding the Proposed ARL-ALA Amendment. SLA could
only support the proposed amendment to § 108(d) if certain modifications were
to be introduced. Some of the modifications refer to the specific wording as sub-
mitted

;
other modifications refer to the relationship of § 108(d) to § 108 (a) (1)

and (2).
2.1 SLA objects to the unnecessary inclusion of the word, further, in § 108(d)

(1) of the proposed amendment :

"(1) The library or archives shall be entitled without further investigation, to

supply a copy of no more than one article or other contributions. . . ."

Inclusion of the word, further, can mean that some otlier investigation is re-

<iuired. If the intent of the proposed § 108(d) (1) is to implement the concept of
"fair use" (§ 107) the inclusion of the word, further, can result in interpretations
which will inevitably lead to delays in service to the user.

Although the proposed ARL-ALA substitute for the existing § 108(d) (1) states

liltrary or archives entitlement to supply a copy of "no more than one article or
other contribution to a copyrighted collection or periodical issue . . . (emphasis
.supplied)," it is principally periodical articles that must be photocopied in or for
most special libraries. Moreovei*, time is usually of the essence. Hence, the lan-

guage of § 108(d) (2) in the proposed substitute requiring "reasonable investiga-
tion" for obtaining reprints or permissions to copy is a procedure that might
cripple the operations of most special libraries. A similar "procedural' requii'e-
ment for obtaining "an unused copy" presently exists in § 108(d) (1) of S. 1361.
It is certain that most special libraries would prefer either no requirement to
seek permissions or reprints of periodicals especially, or, preferably, some means
of paying for all copying that might exceed a statutory limitation on "fair use"
however finally defined. In the event that multiple copies might be required, such
a proposed payment would also provide equitaltle payment to the publishers.

2.2 SLA objects to the underlined portions of the proposed § 108(d) (2).

"(2) The library or archives shall be entitled to siipply a copy or phonorecord
of an entire work, or if more than a relatively small part of it, if the library or
archives has first determined, on the basis of a reasonable investigation that a
copy or phonorecord of the copyrighted work cannot readily be obtained from
trade sources."
The second italicized words, from trade sources, are even broader than the

existing § 108(d)(1) in S. 1361, "from commonly known trade sources," and
therefore the proposed amendment is even less satisfactory. "Trade sources" is a
term used to include second-hand book stores, antiquarian book dealers, etc. If
the book is "out-of-print" (that is, when the original publisher's stock is ex-

hausted), the original copyright owner is not deprived of any income if a copy is

purchased from a second-hand book dealer. The mechanism of using "Books-Iu-
Print" (published by the R. R. Bowker Co., a Division of Xerox, New York) is a

simple and straight forward mechanism. The information in "Books-In-Print" is

supplied by the publishers themselves. (There is no comparable compilation for

periodicals. )

The first italicized words, if the library or archives has first determined, will

result in very bad delays in our opinion. The larger research libraries (from
whom most photocopies are requested) have, for a number of years, complained
publicly of insuflicient staff even to service requests for photocopies of only a
few pages. There is only a limited number of librarians (in the larger research
libraries) qualified to address intelligent queries to "trade sources."

2.3 Deletion of the Qualifying Clause in the first sentence of the proposed
§ 108(d) : ". . . whose collections are available to the public or to researchers
in any specialized field."

This language simply emphasizes a qualification already stated in § 108(a) (1)
and § 108(a) (2) that "(1) ... reproduction or distribution is made without any
purpose of direct or indirect commercial advantage ; (emphasis supplied) and (2)
Tlie collections of the library or archives are (i) open to the puWic . . . (em-
phasis supplied)."
Without further definition of the meaning of this existing language, it must be

pointed out that a majority of special library operaitons are conducted for pur-
poses of "indirect commercial advantage" for parent business or industry. More-
over, a majority of these libraries are not usually "open to the public" nor to
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"researchers in any si>ecialized field" if this language is further interpreted to

mean specialized research of a competitive nature as now defined in Clause (ii)

of § 108(a) (2) of S. 1361, 93rd Congress.
Hence, the immediate concern of the Special Libraries Association in the

§ lOS limitation on exclusive rights is the exception from this limitation by virtue

of the churacter of most special libraries—a point not heretofore clearly ex-

pressed to Congress or vv'idely understood by the other library associations vpho

have a wider public constituency. However, it is understood that it would be

totally inequitable to seek a further limitation on exclusive rights by insisting

upon the deletion of § 108(a) (1) and (2) language as it apparently applies to

special libraries. But we would insist upon the deletion of the "access" require-
ment that is repeated in the ARL-ALA proposed substitute for § 108(d) (1).

2.4 In summary, it is for the above reasons that Special Libraries Association is

seeking to reach an intermediate position of accommodation between the pub-
lishers and literary authors on the one hand, and other library associations on
the other hand by way of establishing some method of collecting per-page royal-

ty copying fees in excess of "fair use" copying in special libraries—however, "fair

use" is finally defined in § 107 of S. 1361.

In the view of this Association, it would be far more equitable for both pub-
lishers and libraries to establish a royalty or licensing mechanism that would free

both parties from the onerous routine of seeking reprints or permission.s before

copying out-of-print works.
3. Support for Proposed National Commission. Proliferation of new, and ever

more specialized periodicals and other publications at constantly increasing
subscription rates is a major cause of decreasing number of subscribers. This pro-
liferation of new periodicals began after World War II in the same time period
that photocopying equipment became more commonly available and more widely
used. All decreases in subscription income cannot be ascribed to photocopying.
Publishers themselves have not applied appropriate "birth control" or manage-
ment evaluation measures to their own products. Unfortunately, no unbiased data
are available to sort out and evaluate the resulting claims and counter claims.

Special Libraries Association wishes to emphatically state its support of Title
II of S. 1361 for the establishment of a National Commission on New Technologi-
cal Use of Copyrighted Works.

Special Libraries Association is aware of the many contradictory points of
view and problems in interpretation that have been submitted to the Subcom-
mittee. The Association wishes to record its commendation of the Subcommit-
tee for its careful consideration and assessment of the many aspects of the copy-
right field.

F. E. McKenna,
Executive Director.

PiEBSON, Ball & Down,
August 1, 1913.

Hon. .ToHN L. McClellan,
U.S. Senate,
New Senate Office Building,
Washington, D.C.

Dear Senatob McClellan : It is my understanding that you have scheduled
hearings this week on S. 1361 before the Senate Subconmiittee on Patents, Trade-
marks and Copyrights and that you will be hearing from a cross-section of rep-
resentatives of the various media on the copyright questions to which the proposed
legislation is addressed.

I am writing to you as Chairman of that Subcommittee with the request that
the substance of this communication be taken into consideration in your delibera-
tions. My communication is addressed to you in my capacity as Chairman of the
Board of Sterling Communications, Inc. whose wholly-owned subsidiary, Sterling
Manhattan Cable Television, Inc. operates the cable television system in the
southern half of Manhattan Island, the largest cable system in the nation. Time
Inc., of which I am a vice president, in turn owns almost 80% of Sterling Com-
munications.
As you are well aware, although segments of the cable industry still have

serious reservations, the industry generally has been committed for some time
to supporting the concept of payment of a reasonable fee for copyrights. You are
also aware, of course, of the recent judicial decisions bearing upon this question
and the fact that they lend support to the position that cable systems are not and
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should not encompass and be liable for copyright payments particularly where

they only carry broadcast signals from local television stations. It is not my in-

tention in this letter to argue this point further beyond noting it and pointing out

that inevitably these added costs for copyright will have to be absorbed by the

cable subscriber. Thus, we will contribute to a situation where the viewer who sub-

scribes to cable, very often as a matter of necessity, will pay more for "free" over-

the-air signals simply because the over-the-air operations cannot deliver to him an

acceptable service in either diversity or quality. It may well be that such fees

should be paid by the broadcast stations themselves in return for their enlarged

audiences.
However, the cable industry has advanced beyond these thoughts and my basic

purpose in writing at this time is to bring to the attention of you and the other

members of your committee the extent of the very heavy burden already placed

on cable by various government regulatory bodies and to ask that you bear these

amounts in mind in setting the levels for copyright fees under S. 1361. For in-

stance, our company, Sterling Manhattan Cable Television, already pays the

equivalent of 15% of its gross subscriber revenues as a result of governmental

regulations. New York City charges a fee of 5% of subscriber revenues wliile the

State has recently added an additional fee of 1%. The FCC, as you know, re-

quires a payment of $0.30 per subscriber and New York State regulation author-

izes payment of a fee to landlords in principle and past practice has led to an

average of an additional 2.3% for that pui-pose. In addition to our franchise fee,

we are required to pay a business real estate tax that amounts to another 7%
and additional amounts to both the city and state as business income taxes re-

gardless of our overall profit and loss.

Your proposed bill does establish a graduated scale for the copyright fees.

But, in fact, a company of the size of Sterling Manhattan, which grosses approx-

imately $5 million a year in subscriber fees, will not be substantially aided

by the proivsions in S. 1361 for payments at 1% and 2%. Its practical rate of

payment will be the maximum of 5%. This means that the copyright payment
on the approximately $5 million revenue we receive a year will amount to an
additional $250,000 annually. Thus, our company will be paying a total of

approximately $1 million or 22% of our subscriber income off the "top" of our

revenue before we begin meeting our own expenses, much less obtaining a

profit.

Senator, you and your associates will recognize that it is extremely difficult

to operate a successful business on this basis. In fact, Sterling Manhattan
Cable Television has been operating at a substantial loss since its inception in

1965. It has accumulated losses of over $17 million. In its la.st fiscal year, it

lost some $5 million on operations and another $5 million in a write-off of capital

assets.

Our company has been engaged in cable television because of our faith in the

future of the industry and it is our intent to continue to develop the southern

Manhattan franchise. But at the same time, I am compelled to suggest to your
committee that the mounting burdens placed on this industry by government
regulation will greatly handicap our continued development in Manhattan and
will certainly act as a general deterrent to development of cable television in

the more densely populated areas of the country. That depressing effect on the

future of cable may be exactly the goal that vested interests in the media are

seeking. But I would note that the development of calile in this country has been

recognized as a matter of public interest by most members of the Congress and
declared officially a goal of public policy by the Federal Communications Com-
mission.

Thus, I ask that you review carefully the schedule of payments listed in the

bill before your committee. I earnestly urge you to reduce the levels now con-

templated to a maximum of three percent. Under no circumstances could we
possibly conceive of a revision upward as will probably be suggested by some
of the witnesses who will appear at your hearings.

I am of course prepared to respond to any questions you or your associates

may have in regard to the matters covered in this letter.

Sincerely yours,
Barry Zorthian.

Chnirtnan of the Board,
Sterling Communications, Inc.
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TelePrompTer Corporation,
New York, N.Y., August 9, 1913.

Re: S. 1361

Hon. John McClellan,
Chairman, Senate Suhcommittee on Patents, Trademarks, U.S. Senate, Russell

Senate Office Building, Washington, D.C.

Dear Senator McClellan : I have followed with great interest your recent

hearings on S. 1361. Because I believe that the resolution of this issue will have
a profound effect on whether or not the concept of broadband communications
and community CATV expression reaches their full potential, I have decided to

write you stating my views on behalf of TelePrompTer.
First, let me begin by stating that TelePrompTer is in favor of an omnibus

statutory copyright provision which would impose reasonable copyright fees on
oi>eratiug CATV systems. We are in favor of passage of S. 1361 if provision is

made for compulsory licensing of CATV systems for carriage of broadcast signals,
in accordance with FCC rules and regulations, and if there is a statutory sys-
tem of fees of the nature set forth in the statute. However, in view of the

comprehensive nature of FCC regulation in this area, the regulatory features
contained in Section 111 of S. 1361 can and should be deleted.

S. 1361 currently contains a formula of statutory fees based on a sliding scale

ranging from 1 to 5%. Subject to periodic review of this formula, we note at
the outset that such a level is on the high side and imposes substantial economic
burdens on CATV development. Illustrative of the severe impact of the proposed
fee schedule of TelePrompTer is the fact that the copyright payments due for
the first six months of 1973 would have amounted to approximately 17% of

TelePrompTer's after tax CATV income for that period.
As you know, TelePrompTer is the leader and innovator in what is now the

CATV industry but what lias promise of Itecoming a new "broadband com-
munications" industry serving all parts of the country, both rural and urban.
Since the industry is heavily capital-intensive and since TelePrompTer and
the rest of the industry are financed in large part by the public equity market,
an impact on income of the magnitude that the proposed fee schedule of S.

1361 would impose would have a highly leveraged, adverse effect on TelePromp-
Ter's ability to finance its future plans. As a result, TelePrompTer would not
be able to finance and build systems, and deliver on the promise of broadband
and commimity-oriented communications, as it is now in the process of doing.
Although I most definitely agree in principle that a comprehensive bill contain-

ing a sliding fee schedule is .iust and should be implemented, I respectfully sub-

mit that a fee schedule at least 50% lower than that presently contemplated
by S. 1361 would be just and appropriate.

Very truly yours,
William J. Bresnan, President.

U.S. Senate,
Committee on Commerce.

Washington, B.C., July 31, 1973.
Hon. .ToHN L. McClellan,
Chairman, Suhcommittee on Patents, Trademarks, and Copyrights, Russell Build-

ing, ZT.S. Senate.
Dear Mr. Chairman : Thank you for giving me the opportunity to present

my views with respect to certain aspects of S. 1361, a revision of the Copyright
Law. title 17 of the U.S. Code.

I am pleased to submit for inclusion in the hearing record some brief com-
ments on certain provisions in the bill which are of substantial interest to me.

Sincerely,
John V. Tunney.

Statement by Senator John Tunnet

Mr. Chairman : I welcome these additional hearings because : hopefully they
will bring us closer to the enactment of the copyright revision bill. The decades
since the enactment of the Copyright Act of 1909 have seen the invention of radio,
television, cable television, and many other new technologies which have radi*
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cally enlarged the range of communications. Tliese new inventions have led not

only to obsolescence of the old technologies of communicating literary and artis-

tic works to the public, but have also greatly increased the complexity of the

economic forces which guide the production and consumption of such works.

One basic goal of the copyright law, however, remains unchanged : To encourage
the creation of literary and artistic works by providing financial reward to

those who create them.

Copyright is a concern to all the inhabitants of the United States, but it is

of particular importance to the people of California. Most programs are pro-

duced there and constitute the lifeblood of motion picture theatres, television

stations, and cable systems throughout the nation. Copyright protection is an

important incentive to the production of motion pictures. I have watched with

great concern the shaping of copyright law revision dealing with the protec-

tion of copyrighted works when they are retransmitted from broadcasts by cable

systems for pi-ofit without the consent of their copyright owners and without

payment to the creators of these works. Let me add that this concern is shared

not only by the producers of motion pictures and other producers of copyrighted
television programs, but by the actors, writers, directors, composers and by all

the members of the various crafts and trades which contribute to the produc-
tion of these programs. These talents and workers do not hold copyrights of

their own. They must necessarily look in part to the copyright fees collected

by the producers for their own compensation, be it by way of initial payment
or. under union agreements, as residuals based on the use and reuse of these

programs on television. It is obvious, therefore, that if the producer collects

nothing or little for the use of the program, those who contribute to the produc-
tion are also deprived of fair compensation.

I do not have to dwell here on the financial difficulties encountered by many
of the producers of motion pictures in my state. Nor would it appear necessary
to mention details regarding the severe unemployment which exists in the-

motion picture industi'y.
Also of enormous importance to my state and the nation is the cable industry.

While still in the development stages, predictions are that within the instant

decade cable television may sui>ersede broadcast television to the extent of sixt.7

percent or more. While I do recognize that many cable stations have realized

little or no profit as yet, to date even those cable systems which are in the black
have not made any contribution to the cost of producing the films and tapes con-

tained in the broadcasts whose signals the cable systems retransmit to their

subscribers. A recent decision of the Second Circuit, now on appeal to the Su-

preme Court, mandates the principle of copyright payments for retransmission
of films and tapes. I also understand that the principle of copyright payments
was included in a Consensus Agreement entered into last year between the CAT^''
and motion picture industries. The Consensi;s Agreement siiecifically provides
for arbitration of royalties in the event that the parties should be unable to agree
on the amount of the payments in time for inclusion into the copyright bill.

As the situation has evolved, cable operators and copyright owners have not
been able to agree to a fixed fee and they have not arbitrated what the appro-
priate royalty should be. S. 1361 provides, in section III (d) (2), for a graduated
system of fixed royalties which the copyright owners say are too low and the
cable industry say are too high but acceptable. It is a fair and reasonable royalty
rate under the compulsory license, but a wiser course for the Subcommittee to

follow would be to provide for an independent rate-setting agency such as the

Copyright Royalty Tribunal in the Library of Congress, the creation of which is

already foreseen by the bill S. 1361 for the purp<^se of adjusting copyright rates.

There is ample precedent that similar responsibilities of the Congress in setting
rates have been delegated appropriately and successfully to independent rate-^

.•netting agencies who proceed to fact-finding, hear economic evidence and then

prepare or approve schedules sulmiitted by the parties. This road has been fol-

lowed both on the nationnl and state level. Air fares are set by the Civil Aero-
nautics Board, rnilroad rates are approved by the Inter.state Commerce Commis-
sion both for passenger and freight transportation, telephone rates ai'e subject
to approval liy the Federal Communication; gas and electric power rates are ap-

proved by puVilic utility commission. What all these rate-setting procedures have
in common is that they involve complex facts and economic impact considerations
which would make it too burdensome for the Congress to devote the time and
staff efforts necessary to do justice to the parties concerned as well as to the

public.
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It seems to me that this principle is aclviiowledged by Sections SOI and 802^
of the bill S. 1361 which provide for a readjustment of the royalty rates in peri-
odic intervals. Surely, if the Congress has the power to delegate to the Tribunal
the readjustment of the fees, it should have equal power to entrust this Tribunal
with the setting of the rates from the outset.
Without such careful investigation which only a body having the time and

expertise to weigh the facts and economic arguments before it can afford, the
rates assessed may be either too high or too low. If they are too low, they would
do unjustifiable harm to the program producing industry. If they are too high,
they would be doing unnecessary damage to the cable industry.
The creative segment of our society has always enjoyed the special care and

solicitude of the Congress because their talents and skills constitute a national
treasure which would be dissipated only at the peril of reducing the vitality and
quality of our cultural life. I, therefore, urge that very careful consideration be
given to the need for adequate compensation of all those who create copyrighted
works, and that where payments by cable systems are concerned, the best method
to achieve this result will be to entrust the Copyright Royalty Tribunal in the
Liln-ary of Congress or a similar Tribunal with the difficult task of settiug rates
from the outset.

Cowan, Liebowitz & Latman. P. C,
New York, N.Y., August 7, 1973.

Thomas C. Brennan, Esq.,

Chief Counsel, Subcommittee on Patents, Trademarks and Copyrights, Russell

Office Building, Washington, D.C.

Dear INIr. Brennan : At the hearing held on July 31, 1973 in connection with
the revision of the Copyright Law a point arose on which we would specifically
like to comment for the record on behalf of our client. The William & Wilkins
Company.
Both Sen. McClellan and Sen. Burdick expressed concern as to how a copyright

licensing program in the area of library photocopying could work without undue
administrative headaches. The Williams & Wilkins plan is one solution to the

problem. It works as follows :

Individual subscribers are charged the basic rate ranging from $10 to $60
and avei'aging $30. Local libraries would be charged an institutional rate which
would be the basic rate plus a photocopying license fee. This photocopying fee

ranges from $1 to $10 above the basic rate, depending on the size of the journal
and its vulnerability to photocopying, and averages $3.65. This fee would be paid
at the time the subscription was ordered or renewed and would permit the library
to make within the library single copies of articles for its normal patrons. It

should be noted that this is not an annual fee. It is paid once and lasts for the

56 year life of the copyright of eacli volume. If a library states that it does not

photocopy, the $3.65 will be refunded. If the library does not have a work to

photocopy, it can order a photocopy from one of some 500 lending libraries in the

inter-library loan complex which would have a broader blanket license to photo-

copy, for a rate which would be up to twice the institutional rate.

Thus, this plan I'equires no bookkeeping. If a student in North Dakota wanted
a copy of an article published in a Williams & Wilkins journal he would have no

trouble in obtaining it. The library may cliarge him its expenses, as some do now,
for obtaining the copy and might choose or not to add a few cents extra to help

defray the cost of the subscription.
This simple plan is not presently in effect because the library community

refuses to consider it until the Williams & Wilkins case is decided by the Court
of Claims. Other publishers have not proposed licensing plans because of the

hostile reaction to the Williams & Wilkins proposal. However, if the Court decides

in Williams & Wilkins favor, fair use in this area will have been defined and

publishers and the libraries can easily work out satisfactory licensing arrange-

ments. After all, if a way could be found to collect music royalties from every
bar and grill in the United States this relatively simpler problem can, we are

sure, also be resolved.

Very truly yours,
Arthur .1. Greenraum.
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Xerox Corporation,
Stamford, Conn., August 9, 1973.

Re : Hearings on S. 1361, The Copyright Revision Bill

Thomas C. Brennan, Esq.,

Chief Counsel, Committee on the Judiciary, Sudcommittee on Patents, Trade-
marks and Copyrights, U.S. Senate, Washington, B.C.

Dear Mr. Brennan : During the Subcommittee Hearings on the morning of

July 31st, counsel for one of the witnesses made an oral comment that has been

interpreted by some as meaning that Xerox Corporation has a pliotocopier whieti
can determine automatically the number of pages of each publisher's copyrighted
materials which have been copied.
Xerox copiers do have a counter to count the number of photocopies made.

However, Xerox copiers do not have now—nor do we foresee the future tech-

nology having—the capability to discriminate automatically so as to classify

copies made of works now in print in terms of source or of copyright status.

I would appreciate it if you would accept this letter as part of the record in

order to clarify the situation insofar as Xerox Corporation is concerned.

In addition, I would like the letter to you of November 30, 1972 from C. Peter

McColough, Chairman, Xerox Corporation, (a copy of which is enclosed for your
ready reference) be made part of the record. I conclude by reiterating the last

paragraph of the letter from Xerox' chief executive :

"Today, with a greater sense of urgency, we encourage you and the Subcom-
mittee in your efforts for enactment of copyright revision by the 93rd Congress."

Sincerely,
Robert L. Shafter.

Counsel, Copyrights d Trademarks.

Xerox Corp.,

Stamford, Conn., November 30, 1972.

Re Copyright revision bill.

Thomas C. Brennan, Esq.,

Chief Counsel, Committee on the Judiciary, Subcommittee on Patents, Trade-

marks and Copyrights, U.S. Senate, Washington, B.C.

Dear Mr. Brennan : Thank you for your letter of September 19 on behalf of the

Senate Subcommittee on Patents, Trademarks and Copyrights.
Xerox Corporation recommends the expeditious enactment of the pending gen-

eral copyright revision since the bill, as a whole, is a sufficiently substantial ad-

vance over the present law—dating from 1909—to warrant prompt and favorable

action by the Senate.
We also commend the voluntary efforts, albeit unsuccessful, of several publish-

ing and library representatives for a detailed consensus on library photocopying.
But we do not propose any changes in connection with the bill. Of course, if re-

vision hearings are held by the Senate or the House, Xerox may request the op-

portunity to submit a statement.
We believe that statutory improvements, even those that may reflect pragmatic

compromises, continue to be the necessary next step towards resolution of the

challenging copyright problems surrounding the generation and prompt dissemina-

tion of information. In 1965, Xerox wrote the House .Tudiciary Committee : "We
view with a sense of urgency the need to provide (copyright) legislation thot is

meaningful and effective . . . the protection of legitimate rights of authors is vital

to the dissemination and exchange of information . . . sound copyright legislation

is indispensable to the enrichment of our society . . ."

Today, with a greater sense of urgency, we encourage you and the Subcom-
mittee in your efforts for enactment of copyright revision by the 93rd Congress.

Sincerely,
C. Peter McColough,

Chaii'man.

New York, N.Y., August 8, 1973.

Re Copyright law revision, S. 1361, 93d Congress, first session.

Hon. John L. McClellan,
U.S. Senate, Committee on the Judiciary, Su'bcommittee on Patents, Trademarks

and Copyrights, Senate Office Building, Washington, B.C.

Dear Senator McClellan : I wrote to you on January 26, 1973 and February 12,

1973, concerning the injury which I thought might inadvertently be done to
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people who make, exhibit or sell works of fine art under the proposed Copyright
Law Kevision legislation. Copies of those letters are enclosed for your convenience.

I understand that the Subcommittee on Patents, Trademarks and Copyrights is

holding hearings on S. 1361 with a view to resolving open questions. 1 urge the

Committee, at this time, to pay attention to the plight of the artist and to revise

the bill to eliminate those provisions which would result in immediate forfeiture

of rights in works of art simply by the act of putting them on public display.
I respectfully submit that the deflnition of "publication" coutained in Section

101 of the proposed Copyright Law Revision bill, which includes "pulilie display"
of a copy (which includes the material object in which the work is first fixed),

serves no legitimate public interest and will work severe hardship upon countless

artists whose only avenue toward public recognition of their talents is to dis-

play the originals of their works.
The Copyright Revision Bill, in its proper concern for defining the rights

and obligations of creators and users of works which must be mass produced
by experienced technicians in order to be disseminated and which constitute

the bulk of works subject to copyright protection, fails to recognize the essential

difference between work of fine art and other copyrighted works.
A work of fine art is, almost by definition, unique and not reproduced in many

copies. (I recognize that there are exceptions, such as limited editions of fine

prints or sculpture, and perhaps since these editions must be manufactured by
technicians, it might be argued that the ordinary copyright notice provisions
should apply to them.) "Publication" of a work of fine art under the proposed
Copyright Revision Bill can be made by the artist, the gallery owner, or anyone
else totally ignorant of copyright requirements who acquires a work and puts
it on display. To allow a manufacturer of greeting cards, wallpaper or calendars
to make endless commercial reproductions of a work of fine art without paying
the artist anything just because the original of the work was displayed to the

public without a copyright notice seems to me to be grossly unfair and not justi-

fied by any public intei-est.

It is respectfully submitted that in order to avoid massive loss of rights in

works of art by unknowing and unsophisticated artists, dealers and owners of

those works who invariably display tlie originals without any copyright notice,

the Copyright Law Revision Bill should be amended to provide specifically that

the public display of an original work of fine art does not constitute publication.
I enclose for your consideration a reprint of an article I wrote which appeared

in the Summer 1973 issue of the magazine "ARTnews." This article, entitled

"For a Copyiight Law to Protect the Artist," contains other recommendations
for changes in the copyright revision bill intended to provide adequate protec-
tion to the artist while, at the same time, safeguarding any legitimate public
interest in access to works of fine art.

Respectfully submitted,
Carl L. Zanger.

[From ARTnews Summer 1973]

'Almost No One in the Fine Arts Field Has Any Idea About the Copyright
Law'

(By Carl L. Zanger^)

A workshop on the legal and business problems of artists, art galleries and
museums was conducted recently by the Practicing Law Institute, and I par-

ticipated as an expert on copyright problems arising both under the present copy-

right law and under the revision bill that had been pending in Congress for

many years.
The workshop was attended both by practicing lawyers and representatives

of art galleries and museums and by others with an interest in the arts. And
again I was made aware of the fact that almost no one active in the fine arts

field—whether artist, gallery, museum, or lawyer—has any idea about the

copyright law as it applies to the fine arts. It follows that they almost never
obtain Federal copyright protection.

This widespread ignorance of copyright requirements has resulted in whole-
sale forfeiture by artists and their dealers of invaluable rights in works of art.

Unless the art community in the U.S. achieves a better understanding, the scan-

1 Carl L. Zanger is a new York attorney and lecturer on copyright problems of artists.

He is a member of the Committee on Art of the Association of the Bar of the City of
New York.
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dalous practice of wholesale destruction of essential rights in works of art

is likely to continue.
Under the U.S. copyright law, if a work of art is "published" without the form

of <;opyright notice specified by law, the work goes into the public domain. This
means that anyone can reproduce and sell copies of it for any use whatevei*—
calendars, wallpaper, postcards or anything else—without permission of the artist

or the owner of the work and without having to pay anyone for the right to use
the work.
The copyright notice required under the law consists in its most expanded form

of the word "copyright," the abbreviation "Copr," or the symbol ©, the name of

the artist and year of publication. This notice may appear on the front or the
back of the work, or on the permanent base, mounting or any other accessible

part of the work.
In practice, almost no paintings bear copyright notices. In practice, almost no

fine prints or sculpture (either those that are singly made or those that are part
of larger editions) bear copyright notices. In practice, the world art community
assumes—probably incorrectly under U.S. copyright law—that the artist retains

the copyright in his work, even though the work is exhibited without restriction

to the general public in a gallery or museum, and is offered for sale either singly
or in multiple copies without any copyright notice.

The unfortunate result of the current widespread ignoi-ance of copyright re-

quirements is that most works of art that have been displayed publicly or offered

for sale either in single or multiple copies have been "published" within the

meaning of the copyright law. They are therefore in the public domain in the

United States, unless the exhibition or sale was made under circumstances that

either expressly or implicitly restricted the use the public could make of the work.

Why do artists neglect to copyright their work? Many who think about it at all

resist using a copyright notice for fear of "cheapening" their work by making it

appear to be commercial. Some may think that the notice must appear on the front

of the work. And there are those who take the position that the conventional

display in a gallery or museum does not amount to "publication." Except in un-

usual circumstances, this is an incorrect understanding.
For more than 15 years Congress and the U.S. Copyright Office have been try-

ing to write a revised copyright law-—the first general revision since the present
law was enacted in 1909. This effort has been stalled for years by powerful and
well-financed si>ecial-interest groups seeking preferred rights in copyrighted prop-
erty.

Tlie copyright revision bill introduced by Senator .John McClellan in the cur-

rent session of Congress establishes a simple pattern, as follows :

1. The public display of a copy of a work (which by statutory definition in-

cludes the original) constitutes "publication" of the work.
2. Copyright notice (the symbol © or the word "copyright" or the abbrevation

"enpr." with the year of first publication and the name of the copyright owner)
must be placed on all publicly distributed copies of the work (including the

original ) .

3. The location of the notice is to be established under rules to be adopted
by the Copyright Office.

4. Copyright protection is forfeited if the required notice does not api)ear on

<?opies of the work pulilicly displayed.
Taken togetlier. these pi'ovisions wonld destroy the slender thread on which

the art community pins its understanding that statutory copyright notice is not

required for the protection of works of art. The proposed law would specifically
(^(vernile court decisions that hold that the display of a work of art under cir-

cumstances in which use and copying are carefully restricted does not constitute

publication.
I find it difficult to believe that whoever drafted the bill intended to achieve

i!!uch a result.

Tlie copyright revision effort, which is being renewed in the current session of

Congress, provides an opportunity to furnish statutory support for the practices

and understandings that have evolved in the art community- I would make three

specific proposals :

First, there is no reason why the same kind of copyright notice that is used
for books and other kinds of property (which are "published" only after they
have been manufactured and then widely disseminated in numerous copies)
should be used for works of art, which the law as drafted would say are pub-
lished when the artist puts them up for public display. Just as a manuscript is
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not "published" until it is reproduced in multiple copies and widely disseminated,
the law should provide that a work of art is not "published"' by display of the
original, but only if and when copies are made and disseminated.

Second, to stem the huge loss of rights in works of art, the revision bill

should provide that copyright notice for works of art may consist only of the
name of the artist and the year. (This could result in loss of protection in many
countries overseas—which can be achieved under international treaty only if the
symbol © is also included in the copyright notice—but at least it would prevent
total forfeiture of all rights. )

Finally, the bill should provide that whenever copyright notice is required
to prevent forfeiture of rights in a work of art, that requirement should be
deemed to be satisfied if the notice is placed on the front, back, permanent base,

mounting, frame or any other accessible part of the work or any accompanying
card or placard used to identify the work in nomuil use.

Each of these changes can easily be made in the copyright revision bill but
unless the art community musters its strength to persuade Senator McClellan
and other members of Congress to include acceptable provisions in the copyright
revision bill, the scandalous loss of copyright protection of works of art will

continue.
New York, X.Y., January 26, 1973.

Re : Copyright Law Revision

Hon. .John L. AIcClellan,
r.S. Senate, Committee on the Judiciari/,
Senate Office Building, Washington, D.C.

LteAR Senator McClellan : As a member of the Committee on Art of the As-
sociation of the Bar of the City of New York and the Committee on Copyright
of the New York State Bar Association, I was asked to lecture at a workshop
conducted by the Practicing Law Institute here in New York concerning the legal
and business problems of artists, art galleries and museums. My assignment was
to discuss copyright problems, arising both under the present copyright laws and
under the proposed copyright law revision.

During the course of the workshop, which was attended both by practicing

attorneys and representatives of art galleries, museums and others with an
interest in fine arts, I was reminded forcibly of the fact that almost no one
active in the fine art field—whether artist, gallery, museum, or attorney—has any
idea about the copyright law as it applies to the fine arts.

As a practical matter, people involved with the fine arts almost never secure

federal copyright protection, and, as was demonstrated in the recent case in-

volving the Chicago Picasso monumental sculpture (Letter Edged in Black

PresK.Inc. v. PuUie Building Commission of Chicago, 320 F. Suppl l.sas [N.D.
111.. li>70] ) when they try to secure statutory copyright protection, it's often too

late. The art world doesn't understand federal copyright law, thinks that plac-

ing a copyright notice on a work is both an aesthetic insult and too "commercial",
and in general reacts emotionally against securing copyright protection on the

ground that it's not necessary and undignified.
In practice, almost no paintings by any American artists (or by artists of

any other naticmality) bear a copyright notice. In practice, almost no fine prints

or sculpture (both those which are singly made and those which are part of

larger editions) bear a copyright notice. In practice, the art community
throughout the world assumes (probably incorrectly under the U.S. Copyright
Law) that the artist retains the copyright in his w^ork. despite the fact that the

work is exhibited without restriction to the general public in a gallery or mu-

seum, and is offered for sale either singly or in multiple copies without any copy-

right notice.

I know that revision of the copyright law has been a major concern of yours
for many years, and that a large number of powerful economic forces have been

encraired in fierce combat over the precise form that the copyright revision pack-

age vdll take. However, in all the struggles and conflict. I don't think anyone
has fully considered the impact of the proposed copyright revision on the art

^orld—that is, those who make, exhibit or sell works conventionally considered

to be works of ari.

The copyright revision bill introduced in the last session of Congress (S644)

provides in Section 302(a) that in general copvright in a work created after the

effective date of the bill subsists from its creation. Section 301(a) eliminates the

so-called "common law copyright" with respect to all worivs. Section 4.01 pro-

vides that copyright notice shall be placed "on all publicly distributed copies
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from which the work can be visually perceived" and Section 4.05 makes clear

that if the notice is omitted, copyright is invalidated unless the omission is ex-

cused under the tenns of that section.

Assuming that the term "copy" as used in Section 4.01 of the proposed law in-

cludes the original of a work of fine art (as it does under the present copyright
law), the total impact of these provisions on works of fine art will be to elimi-

nate a copyright protection from the vast majority of works created by American
artists. I am sure that such a result was neither contemplated nor intended.

However, in view of the traditional, deeply entrenched reliance by the art world
on common law copyright protection, this unfortunate result will inevitably
follow. I should point out that the impact is likely to be particularly severe
on inexperience<l new artists, who know only that they have pictures that they
want to make and to have exhibited wherever they can, and do not have any idea

about legal formalities for copyright notice required to protect their creations.

All the young artist knows is that Rembrandt, Picasso and all of his- other
heroes never put (c) on a painting, and he is not likely to have an attorney to

advise him that the law was changed.
In addition to the emotional reaction that many artists have against using a

copyright notice for fear of "cheapening" their work by making it appear to be too

commercial, a large numl)er of contemporary artists do not so much as sign their

work becaiise they feel that signature disrupts the aesthetic unity of the compo-
sition. These artists view the copyright notice as a further desecration of their

work.
I know that it is very late in the history of copyright revision to pose yet an-

other prol)lem. However, I respectfully submit that the most recent versions of
the copyright revision bill fail to consider the special situation of fine artists,

and may work inadvertent hardship on a vital segment of our cultural life.

The solution to the notice problem for works of art is not an easy one. However,
I respectfully suggest that in the case of works of art. the requirement that

copyright notice be placed on copies of works should specifically exclude original
works of art, and that whenever a notice of copyright is required to obtain pro-
tection for a work of art, that requirement should be satisfied if on some reason-

ably accessable portion of a work (perhaps subject to standards set by the Copy-
right OfiSce), the name of the copyright propretor appears together with the
date of the work. This will conform substantially to current practice by artists,

and would avoid wholesale destruction of the property rights of artists through
inadvertence or lack of understanding of the new legal requirements.

I will be happy to discuss this matter further with the Committee or its counsel

either in person or on the telephone and to provide whatever additional informa-
tion or assistance I can.

Thank you for your attention to this problem.
Respectfully,

Carl L. Zangeb.

February 12, 1973.

Re : Copijright Law Fevision

Hon. John L. McClellan,
U.S. Senate, Committee on the Judiciary,
Senate Office Building,
Washington, D.C.

Dear Senator McClellan: This will supplement my letter of January 26,

1973 in which I called attention to the injury which I thought might be done to

people who make, exhibit or sell works of fine art under the Copyright Revision
Bill introduced in the last session of Congress ( S. 644 ) .

In my letter of Januaiy 26, I outlined what I thought were the pertinent pro-
visions of S. 644 that would operate to deprive artists of the protection they now
think they have under common law copyright. I neglected in that letter to point
out that the definition of "publication" in Section 101 provides, in pertinent part,
that publication is the distribution of copies of a work to the public, and that

public display constitutes publication. I also neglected to point out that the

definition of "copies" in Section 101 provides that the term "copies" includes the

material object in which the work is first fixed.

Under present law, the public display of a work of art does not constitute

publication if the public understands that no copying of the work may take place.

American Tolacco Company v.Werckm,eister, 207 U.S. 284 (1907. The Copyright
Law Revision Bill would reverse this decision.
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I respectfully submit that the Copyright Law Revision Bill provides an excel-

lent opportunity to furnish statutory support for the practices and understand-

ings which have evolved in the art community and that the definition of publica-
tion and the notice requirements for works of art contained in the proposed
Revision Bill be modified to reflect these practices. Specifically, I suggest that the
Bill provide :

1. That the public display of a work of art does not constitute publication ;

2. That the copyright notice for works of art may consist only of the name of

the artist and the year ;
and

3. That the Bill provide expressly that where notice is required for works
of art, it may be placed on the front, back, permanent base, mounting, frame or

any other accessible portion of the work, or on any identifying card or placard
which accompanies the work and is used to identify the work in normal use.

Respectfully,
Gael L. Zangee.

o
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